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State  of  New  Yoek, 

COMMBNCING   NOVEMBER   117,    1804. 


HsiTBT  C.  WiNTBiNaHAM,  Respondent,  v.  J.  Noble  Hate8| 

Appellant. 

While  the  burden  of  proof  rests  upon  a  bailor  charging  negligence  against 
the  bailee  where  goods  in  his  hands  have  been  injured  by  accident,  proof 
of  the  nature  of  the  accident  may  afford  prima  facie  proof  of  negli- 
gence, so  as  to  require  proof  from  him  to  counteract  its  effect. 

Where,  in  an  action  for  services  and  materials  furnished  to  defendant's 
yacht,  the  latter  set  up  as  a  counterclaim  damage  alleged  to  have 
resulted  from  plaintiff's  negligence  in  the  performance  of  a  contract  to 
take  care  of  the  yacht  while  out  of  commission,  Iield,  that  proof  of  the 
condition  of  the  yacht  when  delivered  to  plaintiff,  the  nature  of  inju- 
ries which  she  subsequently  sustained,  and  that  they  were  not  the  result 
of  ordinary  wear  and  tear,  made  out  a  prima  facie  case  calling  upon 
plaintiff  for  evidence  to  rebut  the  presumption  of  negligence. 

Also  held,  that  testimony  of  an  expert  as  to  whether  the  injuries  shown 
to  have  been  sustained  by  the  yacht  were  the  result  of  ordinary  wear 
and  tear  was  competent. 

After  evidence  had  been  given  as  to  the  condition  of  the  yacht  before  and 
after  the  injury,  defendant,  to  prove  the  amount  of  damages,  called  a 
shipwright  and  put  to  him  a  hypothetical  question  assuming  the  condi- 
tions before  and  after  the  injury,  and  asking  what  it  would  cost  to  put  the 
yacht  in  as  good  condition  as  it  was  before  the  injury.  The  question 
was  objected  to  and  excluded.  Held,  error;  that  the  opinion  of  experts 
was  proper  upon  the  subject  and  was  properly  'called  for  by  the 
question. 

WirUringJuim  v.  Edf/es  (3  Misc.  Rep.  604),  reversed. 

(Argued  October  80,  1804;  decided  November  27, 1894.) 
SiOKEi^— Vol.  XCIX.        1 
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Appeal  from  judgment  of  the  General  Term  of  the  City 
Conrt  of  Brooklyn,  entered  upon  an  order  made  May  22, 
1893,  which  modified  and  affirmed  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion* 

J.  Noble  Hayes  for  appellant.  The  amount  in  controversy, 
including  counterclaim,  is  over  $500,  and  the  case  is  within  the 
jurisdiction  of  this  court.  {Crawford  v.  N.  S.  Banh^  92  N. 
T.  631;  Beed  v.  Trowbridge^  106  id.  657;  CampbeU  v. 
Ma/ndeviUe^  110  id.  628.)  The  principle  of  law  as  applied  to 
this  case,  that  where  property  in  the  exclusive  possession, 
of  a  bailee  is  injured  in  a  way  that  ordinarily  does  not  occur 
without  negligence,  the  burden  of  proof  is  on  the  bailee  to 
show  that  the  injury  was  not  occasioned  by  his  negligence,  was 
properly  decided  by  the  General  Term.  (Story  on  Bail.  [9th  ed.] 
866,  §  411 ;  CoUina  v.  Bennett,  46  N.  T.  40 ;  Wheeler  v.  0. 
S.  i\r.  Cb.,  125  id.  62 ;  Funkhoicser  v.  Wagner^  62  111.  39 ; 
Bois  V.  H.  B.  B.  Oo.y  37  Conn.  272 ;  McBaniels  v.  Bobvnson^ 
26  Vt.  216 ;  Wieer  v.  CheUey,  53  Mo.  547.)  The  General 
Term  having  decided  that  the  referee  erroneously  dismissed 
the  first  counterclaim,  should  have  sent  the  case  back  for  a  new 
trial,  and  the  modification  and  afiirmance  of  this  judgment  was 
error,  as  the  defendant  was  entitled  to  an  absolute  reversal. 
{Chipn,  V.  Marquadt,  17  N.  T.  28 ;  Ehriche  v.  De  MiUy  75 
id.  370 ;  Wolstenholms  v.  W.  M.  Co.,  64  id.  272 ;  Chimay  v. 
MiUer,  80  id.  184 ;  Gidlen  v.  Griewold,  55  id.  400 ;  King  v. 
Bamesy  109  id.  283.)  The  court  erred  in  excluding  the  ques- 
tion asked  of  the  defendant's  expert  witness,  Merrick  D.  Law- 
rence, a  shipbuilder,  as  to  the  cost  of  repairing  the  boat, 
assuming  her  dimensions,  age,  etc.,  and  her  condition,  both 
before  and  after  the  accident,  to  have  been  as  stated  in  the 
hypothetical  qu^tions  propounded.  (71  N.  Y.  453 ;  Hine  ▼. 
N.  F.,  etc.^  B.  B.  Co.,  36  Hun,  293 ;  B.  B.  B.  Co.  v.  Bud- 
long,  6  How.  Pr.  467 ;  Jn  re  Utica  B.  B.  Co.,  56  Barb.  456 ; 
Bogers'  Expert  Testimony,  370.)    The  findings  of  fact  that 
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one  of  the  email  boats  of  the  yacht  Vision  was  never  deliv- 
ered into  the  plaintiff's  possession  under  the  contract  proven 
are  erroneous,  there  being  not  only  no  evidence  to  sustain 
them,  but  the  contrary  having  been  expressly  proven  by  the 
plaintiff  himself.  {Wheeler  v.  O.  S.  N.  Co.,  125  N.  Y.  93; 
Ouderkirk  v.  C.  N.  Bank,  119  id.  267 ;  A.  M.  Ins.  Go.  v. 
McLeon,  48  Barb.  28.)  The  referee  erred  in  admitting  evi- 
dence of  conversations  had  between  the  defendant  and  plain* 
tiff's  counsel  and  letters  exchanged  in  an  effort  to  settle  this 
controversy  out  of  court.  {Draper  v.  Hatfield,  124  Mass.  63 ; 
Lawrence  v.  Hophms,  13  Johns.  288 ;  Ganrypau  v.  Dubois, 
39  Mich.  274 ;  West  v.  Bmith,  101  U.  S.  263 ;  SofU  v.  Hudr 
son,  2  M.  &  B.  481^84;  H.  Ins.  Co.  v.  B.  W.  Co.,  93  U. 
S.  527.) 

B.  Bvnmha/m  Moffat  for  respondent.  The  appeal  should  be 
dismissed  because  the  matter  in  controversy  is  less  than  $500. 
(Code  Civ.  Pro.  §  191;  St.  Clair  v.  Day,  89  K  Y.  357; 
Pennie  v.  Co.  Ins.  Co.,  67  id.  278 ;  Boosevelt  v.  Linhert, 
Id.  447  ;  Petrie  v.  Adams,  71  id.  79 ;  Da/oidson  v.  Alfa/ro, 
80  id.  662;  Knapp  v.  Deyo,  108  id.  518;  Campbell  v. 
MandeviMe,  110  id.  628 ;  T.  C.  Co.  v.  D(yyU,  133  id.  603.) 
Evidence  that  goods  bailed  have  become  damaged  while  in 
the  possession  of  the  bailee  does  not  of  itself  make  out  a 
prima  fa^  case  of  negligence  against  the  .bailee.  {Clajlvn 
V.  Meyer,  75  K  Y.  260;  PUtt  v.  Eibhard,  7  Cow.  497; 
Collins  V.  Bermett,  46  K  Y.  490 ;  Lamb  v.  C.  &  A.  Co.,  46 
id.  278 ;  Whil/worth  v.  E.  B.  (7<?.,  7  id.  413  ;  Stewa/rt  v.  SUme, 
127  id.  500;  WHlett  v.  Bich,  142  Mass.  356;  Mulaney  v. 
Taft,  60  Vt.  571 ;  Cross  v.  Brown,  41  N".  H.  283  ;  Bunyan 
V.  GaldweU,  7  Humph.  134 ;  Boswell  v.  Collins,  8  Atl.  Rep. 
845.)  The  exceptions  taken  by  defendant  on  the  trial  were 
all  unavailing.  {Slocovich  v.  Ins.  Co.,  108  N.  Y.  66 ;  Boberts 
V.  B.  B.  Co.,  128  id.  464;  Dm/U  v.  M.  B.   Co.,  Id.  499.) 

Babtlbtt,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  of  the  General  Term  of  the  City  Court  of  Brooklyn 
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modifying  and  affirming  a  judgment  for  plaintifiE  on  trial 
before  a  referee. 

The  plaintiff,  a  yacht  builder,  sued  for  services  rendered 
and  materiab  furnished  to  defendant's  yacht.  White  Wing. 

The  defendant  contested  the  plaintiff's  claim  and  set  up  two 
counterclaims ;  the  first  alleged  that  plaintiff  was  indebted  to 
the  defendant  in  the  sum  of  five  hundred  dollars  for  damages 
growing  out  of  plaintiff's  negligence  in  the  performance  of  a 
contract  to  give  a  mooring  berth  and  take  care  of  defendant's 
yacht,  White  Wing,  while  out  of  commission ;  the  second 
averred  that  plaintiff  through  his  negligence  had  lost,  or  failed 
to  deliver  upon  demand,  to  defendant,  a  yacht's  small  boat  of 
the  value  of  sixty-five  dollars. 

The  referee  allowed  the  plaintiff's  demand  and  dismissed 
both  counterclaims. 

The  Greneral  Term  held  that  the  first  counterclaim  was 
improperly  dismissed  on  the  ground  that  certain  evidence  was 
erroneously  excluded  and  that  a  presumptive  case  of  negli- 
gence was  made  out  against  plaintiff. 

Instead  of  reversing  the  judgment  and  ordering  a  new  trial 
the  General  Term  held  that  the  amount  in  dispute  under  the 
first  counterclaim  was  thirty-six  dollars,  and  that  the  judgment 
should  be  reduced  by  that  amount  and  interest,  making  a  total 
of  forty-one  -^  dollars,  and  as  so  reduced  should  be  affirmed^ 
or  in  default  of  reduction  reversed. 

The  plaintiff  stipulated  to  reduce  the  judgment,  and  there- 
upon it  was  affirmed. 

The  General  Term  was  obviously  in  error  in  holding  that 
thirty-six  dollars  and  interest  was  the  amount  involved  under 
the  first  counterclaim. 

The  defendant  claimed  that  his  yacht,  while  in  plaintiff's 
custody,  was  seriously  damaged  and  demanded  $500.  The 
defendant,  under  cross-examination,  testified  that  in  a  conver- 
sation with  die  plaintiff,  the  latter  said  that  to  make  tempo- 
rary repairs  of  the  yacht  and  to  put  it  in  shape  where  injuries 
would  not  go  any  farther  it  would  cost  about  thirty-six  dollars. 
The  defendant  then  adds :  ^^  I  am  not  able  to  recollect  fully 


1894.]  "WrNTKiNOHAM  V.  Hates.  5 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Babtlbtt,  J. 

what  the  repairs  were  beyond  they  were  temporary.  It  was 
not  pretended  that  they  would  put  the  boat  back  in  her  origi- 
nal shape."  This  is  not  denied  by  plaintiff,  although  he  was 
afterwards  recalled  as  a  witness  several  times. 

The  defendant  sought  to  prove  the  amount  of  his  damages 
under  this  counterclaim  by  calling  as  a  witness  Maurice  D. 
Lawrence,  a  shipwright.  This  witness  was  put  a  hypotheti- 
cal question  which  assumed  the  condition  of  the  yacht  before 
and  after  her  injury,  and  then  asked  what  it  would  cost  to  put 
the  boat  after  the  damage  described  in  as  good  cotidition  as 
she  was  assumed  by  the  question  to  be  at  the  time  she  was 
laid  up.     This  question  was  objected  to  and  excluded 

We  think  tliis  was  error ;  the  question  was  within  the  well- 
settled  rule,  as  laid  down  by  this  court,  that  when  the  testi- 
mony of  experts  is  proper,  counsel  may  assume  the  existence 
of  any  state  of  facts  which  the  evidence  fairly  tends  to  justify. 
{Stearns  v.  Fields  90  N.  T.  641  and  cases  cited.) 

Defendant's  effort  to  make  this  proof  is  further  evidence 
that  the  General  Term  was  mistaken  in  assuming  that  the 
amount  in  dispute  was  thirty-six  dollars  and  interest. 

We  agree  with  the  General  Term  that  it  was  error  in  the 
referee  to  exclude  the  evidence  of  John  Macdonald  (a  ship- 
master, who  was  in  command  of  the  White  Wing  the  season 
before  plaintiff  took  charge  of  her),  when  asked  if  the  injuries 
to  the  yacht  were  the  result  of  ordinary  wear  and  tear. 

While  it  is  true,  as  a  general  proposition,  that  a  bailor 
charging  negligence  on  the  part  of  a  bailee  rests  under  the 
burden  of  proof,  yet  oftentimes  slight  evidence  will  shift  the 
.  burden  to  the  bailee.  In  an  action  against  a  bailee  for  loss  or 
damage  to  goods  by  accident,  proof  of  nature  of  the  accident 
may  afford  pHma  facie  proof  of  negligence.  {The  J,  Mv^ 
sea  Mf'g  Co.  v.  N.  H.  Steamboat  Co.,  50  N.  T.  121.) 

In  the  case  at  bar  if  the  defendant  in  support  of  his  first 
counterclaim  is  able  to  prove  the  condition  of  the  yacht  when 
delivered  to  plaintiff,  the  nature  of  the  subsequent  injuries  she 
sustained,  and  that  they  were  riot  the  result  of  ordinary  wear 
and  tear,  he  will  have  made  out  a  prima  facie  case,  and  the 
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burden  of  proof  Mrill  be  shifted  to  the  plaintiff,  who,  as  bailee, 
had  the  yacht  exclusively  within  his  control  and  should  be 
able  to  show  the  manner  in  which  he  discharged  his  contract 
obligations  in  the  premises.  {Curtis  v.  Rochester  <md  Syror 
case  a.  B.  Co.,  18  N.  T.  644 ;  CoUins  v.  Bennett,  46  id.  494.) 
"We,  of  course,  express  no  opinion  as  to  the  merits,  but  simply 
lay  down  the  rule  of  evidence  applicable  to  this  case. 

By  reason  of  the  errors  disclosed  in  this  record  before  the 
referee  and  at  the  General  Term  there  must  be  a  new  trial. 

In  view  of  this  conclusion,  it  is  unnecessary  to  examine  the 
question  presented  by  the  dismissal  of  the  second  counterclaim. 

The  respondent's  point  that  the  appeal  should  be  dismissed, 
because  the  matter  in  controversy  is  less  than  five  hundred 
dollars,  is  not  well  taken. 

The  judgment  appealed  from  is  reversed,  with  costs  to  abide 
the  event  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 

1^^      6        In  the  Matter  of  the  Appraisal,  under  the  Legacy  and  Inher- 
Iji5o    22  itance  Tax  Act,  of  the  Property  of  Fbank  Linslt  James, 

Deceased. 

The  object  of  the  amendment  of  1887  (Chap.  718,  Laws  of  1887)  to  the 
Collateral  Inheritance  Tax  Act  was  to  impose  a  succession  tax,  with 
respect  to  property  of  non-resident  decedents  within  this  state,  and  the 
tax  is  laid  only  in  case  property  of  a  non-resident  decedent  within  the 
state  passes  to  a  collateral  relative  or  a  stranger  in  blood. 

Where,  by  the  will  of  a  non-resident  testator,  who  died  while  said  act  was 
in  operation,  leaving  property  in  his  place  of  domicile  and  in  this  state, 
legacies  were  left  to  collateral  relatives,  held,  that  it  did  not  lie  with  the 
officers  of  the  state  to  say  which  part  of  the  testator's  estate  shall  be 
appropriated  to  the  payment  of  the  legacies,  but\he  executor  has  that 
^  right  and  may  pay  them  out  of  the  foreign  estate  and  so  save  the  estate 
here  from  the  payment  of  a  succession  tax  under  said  act. 

It  was  not  the  intent  of  the  act  to  r^h,  for  the  purposes  of  taxation,  any 
personal  property  not  within  the  state,  either  in  fact  or  because  of  the 
domicile  here  of  its  owner. 

The  legal  situs  of  that  species  of  property  represented  by  certificates  of 
corporate  stock  is  where  the  corporation  exists  or  where  the  shareholder 
has  his  domicile. 
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A  citizen  of  the  Kingdom  of  Great  Britain,  and  who  was  there  domiciled, 
died  leaTing  a  will,  made  at  his  place  of  domicile,  and  leaving  a  large 
amount  of  property  both  in  that  country  and  in  this  state.  By  hia  will, 
legacies  were  given  to  collateral  relatives  and  the  residuary  estate  to  the 
executors  in  trust  for  the  benefit  of  the  testator's  two  brothers.  The 
property  which  the  testator  died  possessed  of  in  Qreat  Britain  was  largely 
in  excess  of  the  amount  of  said  legacies;  a  portion  of  them  the  executor 
had  paid  out  of  said  property  and  had  declared  his  determination  to  pay 
the  balance  out  of  the  same,  leaving  the  property  here  to  go  into  the 
residuary  estate.  EM,  that  the  legacies  were  not  liable  to  taxation 
under  said  act. 

Hie  testator  owned  stock  igid  bonds  of  foreign  corporations.  The  certifi- 
cates of  stock  and  the  bonds  were,  at  the  time  of  his  death,  in  this  state. 
Held,  that  they  were  not  propeity  in  this  state  within  the  meaning  of 
said  act,  and  so  could  not  properly  be  included  in  the  valuation  of  the 
testator's  estate  here  for  the  purposes  of  taxation  under  the  act. 

In  re  Bomaine  (127  N.  T.  80);  In  re  Swift  (187  id.  77);  In  re  Merriam  (141 
id.  479),  distinguished. 

Reported  below,  77  Hun,  211. 

(Argued  October  29,  1894;  decided  November  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  the  first  Monday 
of  March,  1894,  which  reversed  an  order  of  the  surrogate  of 
the  county  of  New  York,  affirming  an  appraisal  of  the  assets 
of  the  property  of  Frank  Linsly  James,  deceased,  under  the 
Legacy  and  Inheritance  Tax  Act  (Chap.  713,  Laws  of  1887), 
and  granted  a  new  hearing. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

EdAJoard  S.  Kaufmcm  for  appellant.  The  property  in  this 
state  is  subject  to  the  tax,  although  the  legatees  are  aliens, 
and  the  legacies  or  some  part  thereof  were  paid  abroad. 
(Chap.  713,  Laws  of  1887;  In  re  jEVw^  113  N.  Y.  174; 
Eyre  v.  Jacobs  14  Gratt.  422 ;  Fredrichson  v.  Zouisidna^  23 
How.  [TJ.  S.]  447 ;  Cooley  on  Taxn.  [2d  ed.]  55,  56,  225 ;  In 
re  Merriarrij  141  N.  Y.  484 ;  State  v.  Dalrymple^  70  Md. 
294.)  The  legacies  of  the  Royal  Hospital  for  Incurables  and 
to  the  Cheyne  Hospital  are  subject  to  the  tax.  {In  re  Primcy 
136  N.  Y.  347.)    The  stocks  of  corporations  foreign  to  the 


8  Mattes  of  James.  [Nov., 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  144. 

state  of  New  York  should  be  included  in  the  valuation  of  the 
estate.  {Strode  v.  Cbm.,  52  Penn.  St.  181 ;  Clymer  v.  Com.y 
Id.  189 ;  In  re  Howard^  5  Dem.  483 ;  In  re  Tuigg,  15  N.  T. 
Supp.  548;  State  v.  DalrympUy  70  Md.  294;  Price  v. 
Brovmy  98  N.  T.  388  ;  CaUin  v.  HuU,  21  Vt.  158 ;  LyaU  v. 
Lyall,  L.  E.  [15  Eq.  Cas.]  1 ;  In  re  Cigala^  L.  R.  [7  Oh. 
Div.]  356.) 

Edwa/rd  M.  Shepa/rd  for  respondent.  The  estate  having 
paid  the  tax  under  the  British  law  upon  these  legacies  the 
court  will  not  be  astute  to  give  such  construction  to  our  stat- 
ute as  will  subject  the  property  to  double  taxation.  (In  re 
Mtston^  113  N.  T.  174.)  The  stocks  of  foreign  corporations 
owned  by  the  non-resident  decedent  at  the  time  of  his  death 
were  not  property  witliin  this  state,  although  the  paper  certifi- 
cates were  in  existence  here.  {Plimpton  v.  JBigelow,  93  N. 
Y.  599, 600 ;  Douglass  v.  P.  Ins.  Co.y  138  id.  209 ;  In  re  JEnston, 
113  id.  174;  O.  R.  R.  Col  v.  Pearce,  28  Ind.  502 ;  HoAdey  v. 
Brumaghim^  33  Cal.  394 ;  In  re  Merriam^  141  N.  T.  479 ; 
In  re  Romainey  127  id.  80.)  The  estate  must  be  clearly 
brought  within  the  terms  of  the  law  before  it  can  be  subject 
to  the  burden  of  the  tax.     {In  re  Enston^  113  N.  Y.  174, 177.) 

Gray,  J.  At  the  time  of  his  death  in  Africa,  in  April, 
1890,  the  testator  was  a  citizen  of  the  Kingdom  of  Great 
Britain  and  was  there  domiciled.  By  his  last  will,  whicli  he 
had  made  at  the  place  of  his  domicile,  he  disposed  of  a  very 
large  estate.  He  left  property  in  Great  Britain,  which  was 
valued  at  $477,630,  and  property  in  tliis  country,  which  was 
valued  at  $2,303,472.53.  He  gave  legacies  to  collateral  relar 
tives  and  to  charities  which,  in  the  aggregate,  amounted  to 
$236,810.  The  residue  of  his  estate  was  given  to  his  executors, 
upon  trusts  for  the  benefit  of  his  two  brothers.  The  chari- 
table bequests  were  to  foreign  corporations  and  the  persons,  to 
whom  legacies  were  given,  were  residents  of  Great  Britain, 
with  the  exception  of  two ;  who  resided  in  this  country,  though 
where  does  not  appear.     He  left  no  debts  here.     His  will  was 
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proved  in  England  in  June,  1890,  and,  afterwards,  as  the 
result  of  an  action  brought  in  the  courts  of  this  state  by  the 
executors,  was  established  here  and  letters  testamentary  were 
issued  thereon  to  John  Arthur  Jones ;  one  of  the  executors 
named  and  also  a  resident  of  Great  Britain.  He  applied  to 
the  surrogate  of  the  county  of  New  York  for  the  appoint- 
ment of  an  appraiser ;  for  the  purpose  of  an  appraisement, 
under  the  law  of  this  state  imposing  a  tax  upon  gifts,  legacies 
and  collateral  inheritances.  Besides  the  facts  which  have 
been  stated,  it  appeared  that  by  the  will  all  of  the  legacies 
were  to  be  paid  within  three  months  of  the  testator's  death, 
free  of  duty ;  that  a  portion  of  the  amount  given  in  legacies 
had  already  been  paid  in  Great  Britain,  out  of  the  estate  there, 
together  with  the  duties  imposed  on  legacies  by  the  law  of 
that  country  and  that  the  property  in  this  country  con- 
sisted, among  other  things,  in  the  stock  and  bonds  of  corpora- 
tions of  this  and  of  other  states ;  which  securities  were  depos- 
ited in  this  state  at  the  time  of  testator's  death.  The  surro- 
gate, finding  that  the  value  of  the  estate  here  amounted  to 
.82825  per  cent  of  testator's  whole  estate,  decided  that  the 
legacies  given  by  the  will  were  liable  to  taxation,  under  the 
law,  on  the  basis  of  that  percentage  and  he,  also,  held  that,  in 
valuing  the  assets  of  the  estate  here,  there  should  be  included 
the  stock  and  bonds  of  the  foreign  corporations.  Upon  appeal 
to  the  General  Term  of  the  Supreme  Court,  the  decree  of  the 
surrogate  was  reversed  in  those  respects  and  the  rulings 
referred  to  present  the  questions  for  our  consideration,  upon 
this  appeal. 

The  act  in  force  at  the  time,  which  imposed  a  tax  on  gifts, 
legacies  and  collateral  inheritances,  is  contained  in  chapter  713 
of  the  Laws  of  1887.  By  the  first  section,  it  was  provided 
that  "  all  property  which  shall  pass  by  will,  or  by  the  intestate 
laws  of  this  state,  from  any  person  who  may  die  seized  or  pos- 
sessed of  the  same  while  a  resident  of  this  state,  or  if  such 
decedent  was  not  a  resident  of  this  state  at  the  time  of  death, 
which  property,  or  any  part  thereof,  shall  be  within  this  state, 
*  *  *  shall  be  and  is  subject  to  a  tax  of  five  dollars  on 
SiCKELS  —Vol.  XCIX.         2 
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every  hundred  dollars  of  clear  market  value  of  such  property^ 
etc." 

The  change  in  the  existing  law,  which  the  passage  of  this  act 
effected,  was  to  impose  a  succession  tax,  with  respect  to  the 
property  of  non-resident  decedents,  which  should  be  within 
this  state.  As  the  law  stood  before,  under  the  act  of  1886,  it 
could  not  be  gathered  from  its  language  that  the  legislature 
intended  to  impose  a  tax  upon  property  in  this  state  passing 
from  non-resident  decedents  and  the  act  of  1887  was,  undoubt- 
edly, passed  in  order  to  comprehend  such  cases.  {Matter  of 
Enstoii^  113  N.  Y.  174.)  Under  its  provisions,  the  question 
of  the  residence  of  the  deceased  owner,  and  of  the  legatee,  or 
of  the  collateral  kindred,  is,  of  course,  of  no  materiality.  It  is 
the  property  of  the  decedent  which  is  sought  to  be  subjected 
to  the  tax.  The  right  of  the  state  to  impose  the  tax  is  based 
upon  its  dominion  over  what  property  is  situated  within  its 
territory.  If  the  property  consisted  in  personalty,  its  legal 
situs,  although  it,  in  fact,  existed  elsewhere  than  in  the  state, 
would  follow  the  domicile  of  its  owner  and  thus,  if  he  were 
a  resident  of  the  state,  become  subject  to  taxation  there. 
Another  clear  inference  from  the  language  of  the  amending 
statute,  is,  in  our  judgment,  that  the  tax  is  laid  only  in  the 
case  where  property  of  the  non-resident  decedent  within  the 
state  passes  to  the  legatee's  collateral  relative,  or  stranger  in 
blood.  Having,  by  the  previous  act  of  1885,  imposed  a  suc- 
cession tax  with  respect  to  the  property  of  residents  of  the 
state,  the  legislature  added  by  amendment  a  further  pro- 
vision, which  imposed  the  same  tax  with  respect  to  any  prop- 
erty of  non-residents,  that  should  be  within  the  state  and 
that  should  pass  to  persons  or  corporations,  not  excepted 
by  the  statute.  That  is  to  say,  the  property  of  non-resident 
decedents  was  not  subjected  absolutely  to  the  tax,  except 
where  it,  in  fact,  passed  to  the  person,  or  corporation.  In  the 
present  case,  the  property,  which  the  testator  died  possessed 
of  in  Great  Britain,  is  largely  in  excess  of  the  amount  given 
by  him  in  legacies.  Some  portion  of  them  has  already  been 
paid  from  the  English  estate  and  the  executor  has  declared 
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his  determination  of  appropriating  that  part  of  the  testator's 
property  to  their  payment ;  so  that  the  American  estate  shall 
constitute  the  residnary  estate,  disposed  of  by  the  will  in  favor 
of  the  testator's  brothers.  This  he  may  rightly  do  and  thus 
save  the  estate  from  the  payment  of  the  succession  tax  imposed 
by  our  laws.  The  fact  of  such  an  appropriation  will,  of  course, 
appear  upon  his  accounting.  If  the  executor  determines  to 
pay  the  legacies  from  the  English  estate,  the  American  estate 
is,  thereby,  freed  from  the  burden  of  the  special  tax ;  the 
imposition  of  which  depends  upon  the  fact  of  a  succession  by 
the  legatee  to  some  property  which  is  within  the  state.  If 
the  American  estate  is  appropriated  to  persons,  who  are  within 
the  excepted  degrees  of  relationship  to  the  testator,  the  right 
to  claim  the  tax  from  the  executor  is  gone.  It  does  not  lie 
with  the  officers  of  the  state  to  say,  in  such  a  case,  which  part 
of  the  testator's  property  shall  be  appropriated  to  the  payment 
of  the  legacies.  The  law  is  not  arbitrary  in  its  application. 
It  is  simply  absolute  in  its  requirements,  when  the  precise  case 
arises,  which  it  was  framed  to  meet ;  and  where,  as  here,  the 
case  is  not  presented  of  an  appropriation  of  any  part  of  the 
American  estate  in  payment  of  the  legacies  to  the  foreign 
legatees,  this  special  tax  law  cannot  and  should  not  apply.  To 
this  view  we  are  all  the  more  disposed  because  to  hold  other- 
wise might  be  to  subject  this  estate  to  taxation  both  in  Great 
Britain  and  in  this  state.  Such  a  result  of  a  double  taxation 
is  one  which  the  courts  should  incline  to  avoid ;  whenever  it 
IS  possible,  within  reason,  to  do  so. 

This  conclusion  would  seem  to  render  further  discussion 
unnecessary ;  but,  in  view  of  the  importance  of  the  ruling  of 
the  courts  below  upon  the  question  of  whether  stocks  of  for- 
eign corporations  should  be  included  in  the  valuation  of 
testator's  estate,  it  may  be  proper  to  express  our  judgment 
further.  We  do  not  think  it  was  the  intendment  of  the  act 
of  1887  to  reach,  for  purposes  of  taxation,  any  personal  prop- 
erty that  was  not  within  the  state,  either  in  fact,  or  because  of 
the  domicile  here  of  its  owner.  The  reading  of  the  act  does 
not  authorize  us  to  construe  it  as  an  effort  to  tax  that  over 
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which  there  was  no  jurisdiction  and  it  would  be  highly 
improper  to  impute  to  the  legislature  such  an  intention.  The 
stocks  of  foreign  corporations,  which  formed  part  of  this 
estate,  were  not  property  in  the  legal  sense.  The  share  certifi- 
cates, which  the  testator  held,  represented  the  interests  which 
he  possessed  in  the  corporations  which  issued  them,  and  the 
legal  situs  of  that  species  of  personal  property  is  where  the 
corporation  exists,  or  where  the  shareholder  has  his  domicile. 
We  so  held  in  the  Enaton  case  {supra)  and  the  act  of  1887 
furnishes  no  evidence  of  any  intention  to  change  the  policy  of 
the  law ;  which  has  regarded  the  stocks  of  foreign  corpora- 
tions as  being  taxable  only  in  the  place  of  the  owner's 
residence,  or  in  that  of  the  corporation's.  In  the  Romaine 
case  (127  N.  T.  80),  nothing  was  decided  to  the  contrary  of 
this  view.  The  property  of  the  non-resident  decedent,  in  that 
case,  which  was  held  to  be  liable  to  taxation,  was  stated  to  be 
a  mortgage  upon  real  estate  in  the  city  of  New  York ;  deposits 
in  savings  banks  in  that  city  and  stocks  and  bonds  of  different 
corporations,  but  whether  domestic,  or  foreign,  it  was  not 
made  to  appear.  The  appellant,  in  substance,  argues  that  the 
provision  for  a  tax  on  "property  *  *  *  within  this 
state,"  which  the  act  of  1887  contains,  shows  that  the  legis- 
lature intended  to  include  as  property,  for  purposes  of  taxa- 
tion, in  the  estate  of  a  non-resident  decedent,  evidences  of 
property  like  certificates  of  stocks;  but,  without  discussing 
the  power  of  the  legislature  to  do  any  such  tiling,  we  think 
that  he  is  straining  construction  and  importing  a  sense  in  the 
word  "  property,"  which  the  law  has  not  attached.  Both  in 
the  Swift  case  (137  N.  T.  77)  and  in  the  Merriam  case  (141  id. 
479),  the  testator  was  a  resident  of  the  state  and  we  held  that 
certain  personal  chattels  without  the  state,  in  the  one  case,  and 
the  stocks  of  foreign  corporations,  in  the  other  case,  should  be 
included  in  the  appraisement  of  the  estate  for  purposes  of 
taxation.  The  decision  in  each  case,  of  course,  rested  upon 
the  theory  that  the  legal  situs  of  the  personalty  could  be 
regarded  as  at  thp  owner's  domicile. 

The  object  of  the  act  of   1887  was  to  bring  within  this 
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scheme  of  taxation  any  property  within  the  state,  left  by  non- 
resident decedents.  That  is  its  obvions  office  and  we  are  not 
disposed  to  give,  as  against  the  executor,  any  stricter  construc- 
tion of  this  act,  which  imposes  a  special  burden  of  taxation, 
than  what  its  fair  and  ordinary  reading  compels.  Neither  the 
context,  nor  the  object  which  the  act  was  apparently  designed 
to  accomplish  in  amendment  of  the  previous  act  of  1885, 
requires  that  its  words  should  be  construed  in  a  sense  different 
from  the  ordinary  one ;  that  when  property  within  this  state 
passes  from  non-resident  decedents,  in  certain  cases,  it  shall  be 
subject  to  the  tax  specified  in  the  act. 

The  order  of  the  General  Term  should  be  affirmed,  with 
costs. 

All  concur. 

Order  affirmed. 


Louis  Gbbbnbultt,  Appellant,  v.  David  Hebmanit, 
Kespondent. 

A  vendee  of  real  estate  who  refuses  to  take  title  on  the  ground  of  defect 
therein  must  point  out  the  objection  and  give  proof  tending  to  establish 
it  or  to  create  such  a  doubt  in  respect  thereto  as  to  make  the  title 
unmarketable. 

If  the  defect  or  doubt  is  disclosed  on  the  face  of  the  record  title,  the 
yendee  need  go  no  fu^her,  but,  if  it  depends  upon  some  extrinsic  fact 
not  discovered  by  the  record,  he  must  prove  this  fact  to  justify  a  refusal 
to  accept  the  title. 

While  the  title  tendered  need  not  in  fact  be  bad  to  justify  a  rejection 
thereof  by  the  vendee,  it  must  be  either  defective  in  fact  or  so  clouded 
by  apparent  defects,  either  appearing  in  the  record  or  by  proof  outside, 
that  prudent  men,  knowing  the  fact,  would  hesitate  to  take  it. 

A  suspicion  or  conjecture  merely,  without  any  facts  to  support  it,  does  not 
raise  a  reasonable  doubt  as  to  the  validity  of  a  title  good  upon  the 
record. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  2752)  providing 
for  the  sale  of  a  decedent's  real  estate  for  the  payment  of  his  debts, 
while  it  is  required  that  the  petition  shall  "set  forth  as  nearly  as  the 
petitioner  can  upon  diligent  inquiry  ascertain  *  ♦  *  the  names  of 
all  the  heirs  and  devisees  of  the  decedent,"  where  the  petition  avers  that 
certain  persons  named  are  heirs,  the  fair  construction  of  the  language  is 
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that  the  persons  named  are  "  all  the  heirs;"  and  so,  an  express  averment 
to  that  effect  is  not  essential. 

As  to  whether,  conceding  the  rule  of  construction  to  be  otherwise,  the 
omission  of  the  express  averment  would  invalidate  the  proceedings 
where  it  appeared  that  in  fact  the  persons  named  were  all  the  heirs,  quare. 

In  an  action  by  a  vendee  to  compel  specific  performance  by  the  vendor  of 
a  contract  for  the  purchase  of  land,  or  for  the  recovery  of  the  amount 
paid,  it  appeared  that  defendant  tendered  a  deed,  good  in  form,  which 
plaintiff  declined  to  accept,  alleging  a  defect  of  title.  Defendant 
claimed  title  under  a  sale  by  the  administrators  of  N.,  who  died  seized 
of  the  premises,  pursuant  to  a  surrogate's  decree  in  proceedings  for  the 
sale  of  his  real  estate  for  the  payment  of  his  debts.  These  facts 
appeared:  N.  died  leaving  no  widow,  living  descendant,  father,  mother, 
brother  6r  sister,  or  descendant  of  either  kin  surviving.  The  oolUteral 
heirs  of  decedeut^s  father  were  named  in  the  petition;  it  did  not  state 
that  the  persons  named  were  **  all  the  heirs"  of  the  decedent,  nor  did  it 
state  that  there  were  no  collateral  heirs  of  his  mother.  It  was  not 
alleged  in  the  complaint  nor  shown  that  there  were  any  such  heirs  enti« 
tied  to  take  under  the  statute  (1  R.  8.  752,  §  IS),  plaintiff  resting  his 
objection  solely  on  the  assumed  imperfection  appearing  on  the  lace  of 
the  record.    Eeld,  that  the  objection  was  untenable. 

(Argued  October  24,  1894;  decided  November  27,  1804.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  July  18,  1893,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,^  far  as  material,  are 
stated  in  the  opinion. 

Matthew  Hale  and  Henry  8.  Yam,  Duzer  for  appellant 
The  petition  did  not  give  the  Surrogate's  Court  jurisdiction, 
because  it  did  not  set  forth,  as  nearly  as  the  petitioners  could 
upon  diligent  inquiry  ascertain  them,  the  names  of  all  the 
"heirs  of  the  decedent.  (Code  Civ.  Pro.  §§  2752,  subd.  8,  2759.) 
The  collateral  heirs  on  the  part  of  Margaret  Nichols  are 
ignored.  {Smith  v.  Lv^ce^  14  Wend.  237 ;  Mott  v.  La/urrence^ 
17  How.  Pr.  569 ;  Dennis  v.  Jones^  1  Dem.  80 ;  Est  CoVmis^ 
4  Law  Bull.  80 ;  Mead  v.  Sherwood^  4  Eedf.  352  ;  KeU&y^s 
JEstate,  1  Abb,  [K  C]  102 ;    Wood  v.  McChesney,  40  Barb. 
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417;  JSat.  Ev<m  John^  21  Civ.  Pro.  Eep.  326;  Jenkins  v. 
Yoimffy  35  Hun,  669 ;  long  v.  Zonff^  142  N.  Y.  545 ;  Ash- 
ley  V.  Dyfferty  33  Barb.  176 ;  Savens  v.  Shermariy  42  id.  636 ; 
Sheldon  v.  Wright^  7  id.  39 ;  5  K  Y.  497 ;  Schneider  v. 
McFarlOndy  2  id.  459 ;  Jackson  v.  Shepherd^  7  Cow.  88 ; 
StUlweU  V.  Swarthouty  81  N.  Y.  109.)  The  jurisdictional 
facts  were  not  proved  before  the  surrogate.  (Code  Civ.  Pro. 
§§  2749, 2759 ;  Ferguson  v.  Crawford,  70  N.  Y.  253 ;  Monqr- 
qvs  V.  MonarqvSy  80  id.  320  ;  liequa  v.  Holmes^  16  id.  193  ; 
Fleming  v.  Bumhamy  100  id.  1.)  The  vendee  need  only 
show  that  the  title  is  in  doubt  in  order  to  be  relieved  from 
performance.  (  Voitght  v.  WiUiamSy  120  N.  Y.  253 ;  Harris 
V.  Strodly  132  id.  392 ;  Meth.  Epis,  Church  v.  Thompson^  108 
id.  618 ;  Moore  v.  Appleby y  Id.  237 ;  Hellreigd  v.  Manning^ 
97  id.  56 ;  Walton  v.  MeekSy  120  id.  79 ;  41  Hun,  311 ;  KH- 
patrickv,  JSarrony  125  N.  Y.  751 ;  Moore  v.  WilliamSy  115  id. 
586 ;  Aldrich  v.  Bailey y  28  K  iT.  S.  E.  571 ;  Swayne  v. 
Zyonsy  67  Penn.  St.  436 ;  Dohhs  v.  NorcrosSy  24  N.  Y.  327 ; 
Irving  V.  Campbelly  121  id.  353  ;  Haherma/n  v.  Bakery  128  id. 
253 ;  Shrvoer  v.  ShrivsTy  86  id.  575  ;  ^.  P.  C4>m.  v.  J./'tw^ 
strongy  45  id.  234.)  The  judgment  appealed  from  was  erro- 
neous in  that  it  did  not  decree  a  specific  performance,  even 
though  the  court  should  be  of  opinion  that  the  objections  to 
the  title  were  not  well  founded.  (JSeton  v.  Sladey  7  Ves.  265  ; 
Waters  v.  TramSy  9  Johns.  450,  466  ;  Edgerton  v.  Peckh^amy 
11  Paige,  352  ;  Pvnckney  v.  Hagadorny  1  Duer,  90 ;  Vieley. 
T.  cfe  B.  R.  Co.y  21  Barb.  381 ;  20  N.  Y.  184 ;  HvhheU  v. 
Van  Schoenvngy  49  id.  326,  331 ;  Va/n  Campen  v.  Knigkty  63 
Barb.  205  ;  WiUiston  v.  WUHston,  41  id.  635 ;  Cythe  v.  Za 
Fontainey  51  id.  186 ;  Frye  on  Spec.  Perf.  317,  318 ;  Pom. 
on  Spec.  Perf.  §§  396,  396,  397 ;  Taylor  v.  Browuy  3  Beav. 
186  ;  Pegg  v.  Wisdeny  16  id.  239 ;  Oreen  v.  S&oiny  L.  E.  [13 
Ch.  Div.]  589 ;  King  v.  WHsony  6  Beav.  124.) 

Samuel  H.  Benton  for  respondent.  The  complaint  was 
properly  dismissed  on  the  merits,  for  there  is  a  complete 
failure  to  sustain  its  allegations  by  proof.     The  burden  of 
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proof  was  on  the  plaintiff.  {Moses  v.  Cochra/ne^  107  M".  T. 
35,  39 ;  Forbes  v.  Ealsey^  26  id.  63,  63.)  The  Code  does  not 
reqnire  that  the  names  of  the  persons  who  are  heirs  shall  be 
proved  to  the  surrogate,  l?nt  only  that  they  shall  be  named  in 
the  petition  and  cited.  (Code  Civ.  Pro.  §§  2762,  2753-2765, 
2759.)  In  the  absence  of  proof  that  Margaret  Nichols  left 
brothers  and  sisters,  or  their  descendants,  who  survived  Charles 
W.  Nicliols,  the  petition  and  decree,  which  declare  that  the 
only  heirs  were  the  descendants  of  Benjamin's  brother  and 
sisters,  conclusively  establish  the  fact  that  there  were  no  other 
heirs.  The  decree  of  the  surrogate  cannot  be  attacked  col- 
laterally except  by  showing  lack  of  jurisdiction.  (Code  Civ. 
Pro.  §§  2472,  2473,  2784;  In  re  Dolan,  88  N.  T.  309,  320.) 
The  contingency  suggested  by  the  plaintiff  that  Margaret 
Nichols  may  have  left  brothers  and  sisters,  or  their  descendants, 
who  survived  Charles  W.  Nichols,  is  too  remote  to  make  the 
title  unmarketable.  {OambrelMng  v.  Purton^  125  N.  T.  610  J 
616;  Ferry  v.  Sampson^  112  id.  416,  418;  Norihridge  v. 
Mofyre,  118  id.  419.) 

Andrews,  Ch.  J.  This  is  an  action  by  the  vendee  of  a  lot 
in  the  city  of  New  York,  under  a  contract  of  sale,  against  the 
vendor,  and  in  the  complaint  relief  is  demanded  adjudging 
specific  performance  or  in  the  alternative,  for  the  recovery  of 
the  amount  paid  by  the  plaintiff  to  the  defendant  on  the  pur- 
chase, with  interest,  and  for  damages  and  costs.  The  defend- 
ant's title  is  derived  under  a  sale  by  the  administrators  of 
Charles  W.  Nichols,  pursuant  to  a  decree  of  the  surrogate  of 
Kings  county,  made  August  10th,  1881,  in  proceedings  initiated 
in  Surrogate's  Court  by  the  administrators  for  the  sale  of  the 
real  estate  of  their  intestate  for  the  payment  of  debts.  Sub- 
sequent to  the  sale  under  the  decree  and  the  purchase  and 
conveyance  of  the  lot  to  the  defendant,  and  on  the  13th  day 
of  April,  1892,  the  parties  entered  into  the  usual  contract  of 
sale,  whereby  the  defendant  agreed  to  sell  and  the  plaintiff  to 
purchase  the  premises  for  the  sum  of  $19,500,  and  the  plain- 
tiff paid  thereon  the  sum  of  $1,500.     Thereafter,  on  the  26th 
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day  of  May,  1892,  the  day  fixed  for  the  completion  of  the 
contract,  the  defendant  tendered  to  the  plaintiff  a  deed  good 
in  form,  and  the  plaintiff  was  ready  and  willing  to  pay  the 
balance  of  the  purchase  money  pursuant  to  the  contract,  but 
objected  to  the  title  on  the  ground  that  the  proceedings  for 
the  sale  of  the  real  estate  of  the  intestate,  Charles  W.  Nichols, 
were  defective,  and  that  the  surrogate  acquired  no  jurisdiction 
to  make  the  decree  under  which  the  defendant  derives  title, 
and  that  the  title  tendered  was  not  marketable.  The  sole 
question  now  presented  relates  to  the  sufficiency  of  the  title 
under  the  proceedings  in  the  Surrogate's  Court.  It  is  admitted 
that  the  intestate,  Charles  W.  Nichols,  at  the  time  of  his  death. 
January  27th,  1879,  had  good  title  to  the  lot  in  question, 
acquired  by  purchase  and  not  by  inheritance.  He  left  no 
widow  or  lineal  descendants,  and  no  father,  mother,  brother 
or  sister,  and  no  descendant  of  either  surviving  liim.  Under 
the  circumstances  the  real  estate  upon  his  death,  by  the  express 
terms  of  the  statute,  descended  to  the  brothers  and  sisters  of 
the  father  and  mother  of  the  decedent  in  equal  shares,  and  to 
their  descendants  in  the  same  manner  as  if  all  such  brothers 
and  sisters  had  been  brothers  and  sisters  of  the  intestate.  (1 
Eev.  St.  752,  §  13.) 

The  principal  objection  made  to  the  title  under  the  surro- 
gate's decree  is  that  the  petition  of  the  administrator  upon 
which  the  proceedings  were  founded,  did  not  purport  to  set 
forth  the  names  of  "all  the  heirs"  of  the  decedent,  as 
required  by  sub.  3  of  section  2752  of  the  Code  of  Civil  Pro- 
cedure, embraced  in  tit.  5,  chap.  18,  regulating  proceedings 
in  Surrogates'  Courts,  for  the  sale  of  real  property  of  decedents 
for  the  payment  of  debts ;  that  only  the  collateral  heirs  of  the 
father  of  the  decedent  are  named  in  the  proceedings,  and  that 
the  record  is  silent  as  to  the  existence  of  collateral  heirs  of 
the  mother,  and  that  they  are  in  no  way  accounted  for.  The 
plaintiff  rests  his  objection  to  the  title  solely  on  the  assumed 
imperfection  disclosed  on  the  face  of  the  record  of  the  surro- 
gate's proceedings.  It  is  not  alleged  in  the  complaint  that  the 
mother  of  the  decedent  had  any  brother  or  sister,  or  descend* 
SiCKELS— Vol.  XCIX         8 
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ants  of  any  brother  op  sister,  nor  was  there  any  proof  offered 
or  given  on 'the  trial  that  there  was,  or  ever  had  been,  any 
heirs  on  the  mother's  side  entitled  to  take  under  the  statute. 
The  only  point  is  that  the  record  does  not  affirmatively 
exclude  the  inference  that  such  heirs  existed.  Upon  the  case 
as  presented,  if  the  proceedings  before  the  surrogate  were  in 
conformity  to  the  statute,  and  it  appears  therefrom,  or  from 
the  proofs  taken  before  him  .that  all  the  heirs  of  the  decedent 
were  named  and  cited,  the  objection  taken  to  the  title  fails. 
There  is  no  room  for  controversy  that  the  proceedings  in  the 
Surrogate's  Court  bound  only  parties  or  privies,  and  that  if 
there  are  any  heirs  of  the  decedent  who  were  not  made  parties 
thereto,  or  were  not  brought  in,  their  interest  in  the  premises 
was  not  concluded  by  the  decree,  but  remains  unaffected 
thereby,  and  did  not  pass  by  the  sale  and  conveyance.  But  a 
vendee  who  refuses  to  take  title  upon  the  ground  of  defect 
therein,  must  point  out  the  objection  and  give  proof  tending 
to  establish  it,  or  to  create  such  a  doubt  in  respect  thereto  as 
to  render  the  title  unmarketable.  If  the  defect  or  doubt  is 
disclosed  on  the  face  of  the  record  title,  he  need  go  no  fur- 
ther, but  if  it  depends  upon  some  extrinsic  fact  not  disclosed 
by  the  record,  he  must  show  the  fact  which  justifies  his  refusal 
to  accept  the  title  tendered. 

There  is  no  presumption  that  a  title  is  defective  which  is 
supported  by  a  perfect  record.  The  petition  to  the  surrogate, 
which  lies  at  the  foundation  of  the  proceeding,  did  not  in 
terms  allege  that  the  persons  named  therein  comprised  all  the 
heirs  of  the  decedent.  The  heirs  named  are  persons  who  are 
descendants  of  the  brothers  and  sisters  of  the  father  of  the 
decedent.  The  alleged  defect  in  the  petition  presented  to  the 
surrogate  is  its  omission  to  state  in  terms  that  the  persons 
named  therein  as  heirs  of  the  decedent  comprised  all  the  heirs 
of  the  decedent  It  does  not  in  terms  refer  to  the  mother  or 
to  any  heirs  on  the  mother's  side,  neither  expressly  affirming 
or  denying  their  existence.  The  petition  alleges  that,  accord- 
ing to  the  best  knowledge,  information  and  belief  of  the 
petitioner,  the   decedent's  ^' heirs  at  law  are  first  cousiDS 
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and  descendants  of  first  cousins,"  naming  them,  being  about 
fifty  in  all.  Section  2752  of  the  Code,  to  which  reference 
has  been  made,  declares  that  the  petition  "  must  set  forth  as 
nearly  as  the  petitioner  can,  upon  diligent  inquiry,  ascertain 
them,"  certain  matters,  and  among  others  (subd.  3)  the  names 
of  "  all  the  heirs  and  devisees  of  the  decedent."  It  is  insisted 
that  the  allegation  in  the  petition  that  the  decedent's  "  heirs  at 
law "  are  the  persons  named,  is  not  a  compliance  with  the 
requirement  of  the  statute,  and  that  the  statute  can  only  be 
satisfied  by  an  express  averment  that  the  persons  named  are 
"  all  the  heirs."  It  will  be  observed  that  section  2752  does 
not  in  terms  require  that  the  petition  should  aver  that  all  the 
heirs  are  named,  but  that  all  the  heirs  shall  be  named.  If  in 
fact  all  the  heirs  are  named  in  a  petition,  although  there  is  no 
express  averment  that  they  comprise  all  the  heirs,  would  the 
proceedings  founded  thereon  be  void  by  reason  of  the  absence 
of  such  express  allegation  ?  However  this  may  be,  we  are  of 
opinion  that  the  fair  and  just  construction  of  the  language  of 
the  petition,  that  the  heirs  of  the  decedent  are  the  persons 
named,  is  that  they  are  all  the  heirs,  and  that  it  is  an  expres- 
sion of  equivalent  import.  The  Eevised  Statutes  regulating 
proceedings  in  Surrogates'  Courts  for  the  sale  of  the  real  estate 
of  decedents  for  the  payment  of  debts,  prescribed  that  the 
petition  should  set  forth  "  the  names  and  ages  of  the  devisees, 
if  any,  and  of  the  heirs  of  the  deceased."  (2  Eev.  St.  100,  §  2, 
gubd.  5.)  The  change  in  the  language  in  the  Code  was  not, 
we  think,  intended  to  change  and  does  not  change  the  meaning 
of  the  former  provision.  The  necessary  implication  from  the 
language  in  the  Revised  Statutes  is  that  all  the  heirs  shall  be 
named.  But  it  is  clear,  we  think,  that  under  the  Revised 
Statutes,  a  petition  stating  that  the  heirs  are  certain  persons 
named,  would  be  sufficient.  It  would  mean  that  they  were 
all  the  heirs.  It  is  the  rule  that  proceedings  of  this  character 
are  to  be  strictly  construed,  but  this  does  not  mean  that  a  sub- 
stantial compliance  withthe  statute  is  not  sufficient,  or  that  the 
allegations  are  not  to  be  given  their  natural  import.  Our  con- 
clusion is  that  the  petition  did  in  substance  aver  that  the  per- 
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sons  named  were  all  the  heirs  of  the  decedent,  and  that  the 
record  on  its  face  disclosed  no  defect  in  the  title  tendered. 

The  point  that  at  least  the  title  was  doubtful,  and,  therefore, 
unmarketable,  rests  upon  the  possible  existence  of  heirs  on  the 
mother's  side,  not  brought  into  the  proceedings.  If  their  exist- 
ence had  been  shown,  or  evidence  given  rendering  it  probable 
that  such  heirs  were  in  being,  the  plaintiff  would  have  been 
entitled  to  relief.  It  has  been  often  said  that  the  purchaser  is 
entitled  to  a  marketable  title.  The  title  tendered  need  not  in 
fact  be  bad  in  order  to  relieve  him  from  his  purchase,  bat  it 
must  either  be  defective  in  fact,  or  so  clouded  by  apparent 
defects,  either  in  the  record  or  by  proof  outside  of  the  record, 
that  prudent  men,  knowing  the  facts,  would  hesitate  to  take  it. 
{^Fleming  v.  Bumham,  100  N.  T.  1 ;  Moore  v.  WilUamSy 
115  id.  586.)  In  the  present  case  there  is  no  presumption  in 
the  absence  of  proof  that  the  mother  of  the  decedent  had 
brothers  or  sisters  or  descendants  of  either.  The  title  is  not 
doubtful  by  reason  of  any  fact  shown  or  by  reason  of  any 
inference  from  any  such  fact.  It  is  a  possibility  merely  that 
such  heirs  may  exist.  But  the  plaintiff  has  not  seen  fit  to  give 
any  proof  on  the  subject,  and  has  left  it  to  conjecture  merely, 
and  a  suspicion  or  conjecture,  without  any  facts  to  support  it, 
does  not  raise  a  reasonable  doubt  as  to  the  validity  of  a  title 
good  upon  the  record.  There  are  some  subordinate  objections 
made  to  the  record  in  the  Surrogate's  Court,  but  they  are  so 
unsubstantial  that  they  do  not  require  specification. 

We  think  it  would  be  in  accordance  with  equitable  prin- 
ciples to  permit  the  plaintiff  now  to  take  the  title  tendered. 
The  objection  taken  by  him  was  not  wanton  or  frivolous. 
The  title  had  once  before  been  rejected  by  competent  con- 
veyancers upon  the  ground  taken  by  the  plaintiff,  and  this  was 
known  to  him  when  his  objection  was  made.  Both  parties 
in  their  pleadings  ask  for  specific  performance  against  the 
other,  showing  that  neither  had  elected  to  consider  the  con- 
tract at  an  end  by  the  tender  and  rejection  of  the  deed.  The 
plaintiff  has  at  all  times  been  ready  to  pay  the  balance  of  the 
purchase  money  on  receiving  a  good  title.    We  fully  concur 
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with  the  General  Term  that  the  plaintiff  made  no  case  for 
recovering  back  the  purchase  money.  But  we  think  the 
case  should  go  back  for  a  new  trial,  in  order  to  enable  the 
plaintiff  to  have  a  decree  for  specific  performance,  if  it  shall 
turn  out  that  there  has  been  no  change  of  circumstances  which 
would  make  such  relief  at  this  time  inequitable.  The  plain- 
tiff, however,  should  pay  the  entire  costs  of  the  litigation  in 
all  courts. 

The  judgment  should  be  reversed  and  new  trial  granted, 
with  costs  to  be  paid  by  the  plaintiff  in  all  courts. 

All  concur,  except  Baetlett,  J.,  who  dissents  on  ground 
complaint  was  improperly  dismissed. 

Judgment  accordingly. 


The  Allison  Brothers'  Comi»ant,  Respondent,  v.  Osoab  W. 
Allison,  Appellant. 

In  order  to  include  in  an  assignment  of  letters  patent,  or  patent  lights^ 
future  patents  for  new  inventions  in  the  line  of  manufacturing  the  same 
article,  the  language  of  the  assignment  must  be  very  plain  and  the  evi- 
dence unmistakable  that  such  an  assignment  was  fn  the  mind  of  thd 
assignor  as  well  as  that  of  the  assignee. 

Ttda  is  especially  so  where  new  inventions  sought  to  be  appropriated  under 
an  assignment  are  devices  wholly  independent  of  those  covered  by  thd 
original  patents,  and  are  capable  of  being  put  into  practice  entirely 
independent  of  them  and  without  infringing  the  original  patent. 

The  owners  of  two  letters  patent,  each  "for  a  new  and  useful  improve- 
ment in  cigarette  machines,"  assigned  a  third  interest  therein  and  also  in 
"any  improvements,  renewals  or  re-issues  of  said  cigarette  machines  or 
letters  patent,"  the  meaning  being  declared  to  be  to  vest  in  the  assignee 
"an  undivided  third  of  said  patents,  extensions  or  improvements  thereof." 
The  assignor  and  assignee  entered  into  partnership.  At  the  time  of  the 
issuing  these  patents,  cigarette  machines  were  in  existence.  Subsequently 
another  person  was  admitted  into  the  firm,  the  original  co-partners  execut- 
ing to  him  an  assignment  of  a  one-fourth  interest  in  all  patents,  machines, 
etc. ,  then  used  and  owned  by  the  firm  in  the  manufacture  of  cigarettes, 
**  as  well  as  new  patents,  machines,  machinery  or  appliances  which  may 
be  used  or  obtained  in  connection  with  said  business,"  the  intention 
being  declared  to  be  to  give  to  each  of  the  parties  a  fourth  interest 
"in  all  patents  and  improvements  on  the  same  which  may  hereafter  b« 
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made."  After  the  diasolution  of  the  firm,  the  original  patentee,  who 
was  one  of  the  asslgnora  first  mentioned,  discovered  new  medianical 
devices  for  the  making  of  cigarettes,  and  there  were  issued  to  him  five 
letters  patent,  each  being  as  stated  therein  "  for  improvements  in  ciga- 
xette  machines."  These  devices  were  not,  in  fact,  improvements  upon 
the  machines  manufactured  under  the  original  patents  and  could  not  be 
used  thereon  without  substantial  alterations,  but  were  distinct  and  rival 
inventions  capable  of  being  put  into  use  without  using  the  machine 
containing  the  originally  patented  inventions  or  infringing  upon  the 
original  patent  rights.  Held,  tliat  the  new  inventions  were  not  included 
in  and  did  not  pass  by  the  assignment. 

To  justify  the  reformation  of  a  contract,  upon  the  ground  of  mistake,  it 
must  appear  that  the  mistake  was  mutual,  and  the  fact  that  a  different 
agreement  was  intended  by  both  parties  must  be  established  by  evi- 
dence uncontrovertible,  clear  and  convincing. 

AUucm  Bros,  Co.  v.  AUiwn  (70  Hun,  27),  reversed. 

(Argued  October  16,  1894;  decided  November  27,  1804.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  23,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintifE  entered  upon  a  decision  of  the  court  on  trial  at  an 
equity  term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Theodore  Bacon  for  appellant.  The  plaintiff  established 
no  cause  of  action.  {Hare  v.  Van  Deusen^  32  Barb.  92 ;  If. 
T.  S.  cfe  Z.  Co.  V.  Ca/ry,  10  Abb.  [N.  S,]  44;  ffaddow  v. 
Lmidy,  59  N.  Y.  320,  326  \  F,  L.  <&  T.  Co.  v.  U.  L.  T.  Co.^ 
47  Hun,  315 ;  Kennedy  v.  Hazleton^  128  U.  S.  667 ;  Larmon 
V.  Martin^  159  Mass.  557 ;  Hapgood  v.  Hewitt^  119  U.  8. 
226;  P.  i&  N.  R.  Co.  v.  Samson,  L.  E.  [19  Eq.]  464;  S.  M. 
Co.  V.  StehhinSj  4  Fed.  Eep.  445,  4r5  ;  Bunker  v.  Stevens,  2ft 
id.  245,  249 ;  DaUeU  v.  D.  M.  Co.,  149  U.  S.  315 ;  R.  R. 
Co.  V.  Trimble,  10  Wall.  367.)  The  court  had  no  right  to- 
render  judgment  reforming  four  several  written  instruments,, 
to  each  of  which  John  A.  Allison  was  a  party,  without  the 
presence  in  court  of  his  representatives,  with  an  opportunity 
to  be  heard,  so  as  to  be  concluded  bj  the  judgment  rendered^ 
{RusseU  V.  Clark,  7  Cranch,  69 ;  Mohr  v.  iT.  F.  7.  Co.,  127 
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N.  T.  462.)  The  findings  of  fact  are  based  largely  on  incom- 
petent evidence,  admitted  over  the  objection  and  exception  of 
the  defendant.  (Code  Civ.  Pro.  §  829 ;  Fotta  v.  Mayer^  86 
N.  Y.  302 ;  Hunter  v.  Merrick,  26  Hun,  272 ;  Oreen  v.  JSdioky 
56  K  T.  613 ;  Adams  v.  Morriscm,  113  id.  152 ;  Glift  v. 
Moses,  112  id.  426 ;  SPuart  v.  Patterson,  37  Hun,  113 ;  Law- 
ton  V.  Sayles,  40  id.  252.)  The  evidence,  competent  and 
incompetent,  does  not  sustain  the  findings  of  "  mutual  mis- 
take," either  of  fact  or  of  law.  {Hvm,t  v.  Rousmanier,  1  Pet. 
1;  Nevvus  v.  Durdap,  33  K  Y.  676;  2  Pom.  Eq.  Juris. 
§  859 ;  Mead  v.  W,  F.  Ins.  Co.,  64  N.  Y.  453,  455 ;  Savyyer 
V.  Hovey,  3  ADen,  331 ;  8. 1.  Co.  v.  H.  I.  Co.,  102  Mass.  45 ; 
U.  8.  V.  Bvdd,  144  U.  S.  154.) 

John  Yam,  Voorhis  for  respondent.  The  writings  are  suf- 
ficient as  they  are  to  entitle  the  plaintifiE  to  the  relief  it  seeks. 
The  plaintiS  is  the  assignee  of  all  the  contracts  and  rights  of  all 
the  parties.  Those  contracts  show  that  the  plaintiff  is  the 
owner  of  the  patents  for  improvements  in  cigarette  machines 
issued  to  Oscar  W.  Allison,  and  that  he  should  assign  those 
patents  to  this  plaintiff.  {Railroad  Co.  v.  Trimble,  10  Wall. 
367;  A.  M.  Co.  v.  GUI,  32  Fed.  Eep.  697-701;  LitUe- 
-field  V.  Perry,  21  Wall.  206,  226 ;  Neesmith  v.  CaUister,  1 
W.  &  M.  34 ;  PluwJ)  v.  Brewer,  2  Curtis  C.  C.  506.)  Coun- 
sel for  the  defendant  claims  that  an  assi^ment  contract  by 
which  a  man  agrees  to  sell  future  inventions  is  a  form  of  slav- 
ery and  prohibited  by  the  United  States  Constitution.  Such 
contracts  are  perfectly  valid.  {Railroad  Co.  v.  Trimble,  10 
Wall.  367;  Gayhr  v.  Wilder,  10  How.  [U.  S.]  447; 
Neesmith  v.  CaUister,  1  W.  &  M.  34;  8a/rgent  v.  Eureka 
Sp^md  Co.,  46  Hun,  19 ;  M.  A.  F.  M.  Co.  v.  Singley,  42  N. 
Y.  893.)  All  the  parties  who  can  in  any  way  be  affected  by 
any  judgment  in  the  action  are  before  the  court.  Any  inter- 
est which  Fred  P.  Allen  and  John  A.  Allison  and  F.  De  Witt 
Clarke  had  in  these  patents  and  improvements  and  contracts 
were  assigned  to  the  plaintiff  corporation,  and  they  no  longer 
have  any  interest  in  the  premises.     They  are  not  necessary 
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parties.  (Code  Civ.  Pro.  §§  498,  499 ;  SuUwan  v.  iT.  T.  R. 
a  Go.,  119  K  T.  365 ;  Mathews  v.  /Sfeife,  5  Civ.  Pro.  Rep. 
235.)  The  cause  of  action  for  reforming  the  contracts  was 
pleaded  as  a  matter  of  caution  and  safety.  We  claim  that  the 
language  of  the  writings  is  sufficient  to  give  the  plaintiff  the 
patents  claimed.  But  if  the  court  should  have  any  doubt 
about  that  the  evidence  shows  beyond  doubt  that  any  omis- 
sions in  the  writings  occurred  through  the  mutual  mistake  of 
the  parties,  and  the  mistake  relates  to  the  effect  to  be  given 
to  the  language  used.  {Souiha/rd  v.  Curley^  134  N.  Y.  148 ; 
Oriswold  V.  Hazard,  141  TJ.  S.  260 ;  Orijppen  v.  Baum,  15 
Hun,  136;  N,  Y.  I.  Co.  v.  iT.  TT.  Ins.  Co.,  23  K  Y.  357.) 
F.  De  Witt  Clarke,  being  sick  and  about  to  die,  his  testimony 
was  taken  before  the  trial,  by  stipulation,  before  Mr.  Hutch- 
ins,  the  stenographer.  His  deposition  thus  taken  de  hene  ease 
was  the  first  item  of  evidence  upon  the  trial.  No  objection 
was  made  to  any  question  when  the  deposition  was  taken,  but 
when  the  same  was  read  after  the  death  of  the  witness  nearly 
fifty  objections  were  made  to  questions.  The  ruling  in  each 
case  when  the  objection  was  not  sustained  T^as :  "  The  objec- 
tion was  overruled  subject  to  the  right  to  move  to  strike  out." 
There  was  no  error  in  any  of  these  rulings.  {Denise  v. 
Denise,  110  N.  Y.  562 ;  41  Hun,  9  ;  Curr  v.  McQuire,  28 
N.  Y.  452 ;  FranUin  v.  Pinckney^  18  Abb.  186  ;  Eddington 
V.  ^.  Ins.  Co.,  77  N.  Y.  570 ;  Levom  v.  Russell,  42  id.  250.) 

Geat,  J.  The  action  was  brought  for  the  purpose  of 
enjoining  the  defendants  from  manufacturing  cigarette 
machines,  or  granting  licenses  to  use  them,  etc.,  and  for  the 
further  purpose  of  reforming  certain  agreements ;  to  which 
the  defendant  was  a  party  and  which  related  to  interests  in 
patents  for  cigarette  machines.  The  first  purpose  seems  to 
have  been  abandoned  and  the  action,  being  tried  upon  the 
latter  ground,  resulted  in  a  judgment  for  the  plaintiff ;  reform- 
ing the  agreements  in  question,  in  the  respects  prayed  for. 
The  defendant  had  been  a  machinist  and  became  interested  in 
the  designing  of  machines  for  making  cigarettes.     Such  a 
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machine  ali^eady  existed ;  but  he  discovered  a  new  mechanical 
process  and  obtained  a  patent,  in  1880,  ^^  for  a  new  and  nse- 
fnl  improyement  in  cigarette  machines."  Subsequently,  he 
assigned  to  his  brother  a  half  interest  in  the  patent.  In  1882, 
Olarke  formed  a  partnership  with  them  and  at  first  put  $5,000 
into  the  business;  under  an  agreement,  which  licensed  the 
fcm  to  use  the  patented  machine  for  a  term  of  years.  Very 
shortly  afterwards,  however,  that  agreement  was  canceled 
and  a  new  agreement  was  made,  by  which  the  two  Allisons 
iissigned,  eadi,  to  Clarke  an  undivided  sixth  interest  in  two 
letters  patent  "  for  an  improvement  in  cigarettes  and  cigarette 
machines  and  any  improvements,  renewals,  or  re-issues  of 
said  cigarettes,  cigarette  machines,  or  letters  patent  *  *  ♦ 
to  the  full  end  of  the  term  for  which  said  letters  were 
granted  and  for  the  term  of  any  extension,  any  improvements 
thereof,  or  re-issues  thereon  *  *  *  meaning  hereby  to  vest 
in  said  Clarke  one  undivided  third  of  said  patents,  extensions, 
or  improvements  thereof."  In  1883,  Allen  was  admitted  into 
the  firm  and  put  into  the  business  the  sum  of  $25,000 ;  pur- 
^jhasing  a  fourth  interest  thereof.  An  agreement,  drawn  by 
him,  was  executed  by  the  parties ;  by  which  there  was 
assigned  to  him  by  the  Allisons  and  Clarke  '^  an  undivided 
fourth  part  of  all  patents,  machines,  machinery,  stock,  etc., 
now  used  and  owned  by  parties  of  the  first  part  in  the  manu- 
facture of  tobacco,  cigarettes,  etc.,  under  the  firm  nanre  of 
Allison  Brothers  and  Co.,  as  well  as  new  patents,  machines, 
machinery  or  appliances  which  may  be  obtained  or  used  in 
connection  with  said  business,"  the  intention  of  the  agree- 
ment being  declared  to  be  that  each  of  the  four  parties  should 
have  **an  undivided  one-fourth  interest  in  all  patents  and 
improvements  on  the  same,  which  may  hereafter  be  made, 
machines,  stock  and  business  of  the  firm  of  Allison  Brothers, 
and  Co.,  making  each  an  equal  partner  in  the  same." 

The  co-partnership  thus  existing  was  thereafter  changed 

into  a  corporation  ;  which  is  the  present  plaintifE.     A  bill  of 

sale  was  first  executed,  transferring  to  the  new  corporation 

the  firm  property  and  its  patent  interests;  but,  later,  it  was 
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deemed  expedient,  more  formally,  to  vest  in  the  corporation 
the  title  to  the  patent  interests  and  an  agreement  was  exe- 
cuted by  the  Allisons  and  Clarke ;  by  which  they,  holding  the 
record  title,  assigned  to  it  their  respective  interests  in  the 
described  letters  patent,  which  they  had  "  heretofore  enjoyed 
as  members  of  the  firm  and  which  had  been  used  by  said 
firm.  This  transfer  to  include  any  improvements,  renewals, 
or  re-issues  of  said  patented  improvements,  or  letters  patent, 
etc."  The  defendant,  within  a  year,  became  dissatisfied  and 
severed  his  relations  with  the  company.  After  he  left,  he  dis- 
covered new  mechanical  devices  for  making  cigarettes  and 
there  were  issued  to  him  five  letters  patent ;  each  issue  being^ 
"for  improvements  in  cigarette  machines."  The  object  of 
the  present  action  was  to  secure  to  the  plaintiff  the  right  to 
these  new  patents,  by  virtue  of  the  assignments,  which  have 
been  referred  to.  The  judgment  recovered  was  based  upon 
findings,  in  each  case,  to  the  effect  that  "  the  agreement  which 
the  writing  was  intended  to  express"  was  that  Clarke,  or 
Allen,  took  an  equal  interest  with  the  others  in  the  patents 
already  issued  and  in  all  the  new  inventions  and  improve- 
ments, which  the  defendant  should  make  in  machinery  for  the 
manufacture  of  cigarettes,  and  if  the  writing  was  insufficient 
to  express  that  agreement,  the  omission  was  "  by  the  mutual 
mistake  of  all  the  parties ; "  and,  also,  with  respect  to  the  cor-^ 
poration  that  was  formed,  the  finding  was  of  similar  import ; 
that  the  firm  and  each  member  thereof  agreed  to  transfer  to 
it  every  interest  in  improvements  in  cigarette  machines, 
including  the  invention  of  new  devices,  etc.,  and  all  patents 
therefor  and  if  the  bill  of  sale  was  insufficient,  the  omission 
was  caused  by  the  mutual  mistake  of  the  parties.  In  affirm- 
ing the  judgment  below,  the  General  Term,  evidently,  was 
unwilling  to  place  the  right  to  relief  upon  a  reformation  of 
the  instruments  in  question  and  it  was  there  held  that  they 
were  sufficient  to  vest  in  the  plaintiff  the  right  to  any  and  all 
after  inventions.  While  it  is  readily  perceived  that  it  may  be 
important  to  the  plaintiff,  as  conducing  to  its  business  suc- 
cess and  prosperity,  to  have  the  agreements  so  construed,  or 
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reformed,  as  to  cover  all  new  patents  for  inventions  hj  the 
defendant  of  improvements  in  these  machines,  the  question 
to  this  defendant  is  of  paramount  importance ;  for,  if  such 
was  hiB  agreement,  he  had  assigned  away  for  all  time  the 
product  of  his  inventive  talent,  in  the  line  of  its  particular 
development ;  or,  to  refer  to  Mr.  Justice  Bradley's  observa- 
tion, in  AspinwaU  Mfg.  Co.  v.  GiU  (32  Fed.  Eeporter,  700), 
had  given  a  ^^  mortgage  on  his  brain  to  bind  all  its  future 
production." 

As  it  seems  to  be  usually  the  case  vrith  inventors,  the 
defendant's  necessities  obliged  him  to  have  resort  to  some  one 
possessed  of  means,  in  order  to  develop  thcmachine  on  which 
he  was  then  at  work.  The  moneys  went  into  that  work,  but  not 
into  his  pocket.  His  severance  of  relations  with  the  corpora- 
tion, according  to  his  account,  was  caused  by  the  intolerable 
continuance  of  the  material  wants  and  the  stress  of  his  daily 
needs ;  pecuniary  provision  for  which,  he  says,  he  was  unable 
to  procure  to  be  advanced  to  him.  Whether  his  account  is 
true ;  or  whether,  according  to  evidence  for  the  plaintiff,  his 
departure  was  rather  due  to  some  unworthy  motive  to  injure 
it  for  his  own  benefit,  is,  of  course,  not  a  controlling  considera- 
tion. The  question  is,  what  had  the  parties  agreed  to  ?  With 
respect  to  these  four  instruments,  the  two  first,  mentioned  as 
made  with  Olarke  and  afterwards  with  Allen,  only  need 
engage  our  attention ;  for  under  the  two  subsequent  ones,  to 
which  the  plaintiff  corporation  was  a  party,  it  could  get 
nothing  more,  in  our  opinion,  than  what  the  firm  of  Allison 
Brothers  and  Co.  owned.  In  the  bill  of  sale,  the  firm  trans- 
ferred to  the  plaintiff,  besides  the  property  and  plant  on  hand, 
"  all  patents  or  interests  in  patents  owned  by  any  or  either  of 
said  firm  for  improvements  in  cigarettes  and  cigarette  machines, 
or  machinery  for  manufacturing  same."  The  subsequent  and 
more  formal  assignment  to  plaintiff  transferred  to  it  ''the 
rights  and  privileges  enjoyed  by  said  firm  "  in  certain  improve- 
ments covered  by  two  described  issues  of  letters  patent.  The 
concluding  statement,  "  this  transfer  to  include  any  improve- 
ments, renewals,  and  re-issues  of  said  patented  improvements, 
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or  letters  patent  Nos.  etc.,  etc.,  etc.,"  adds  nothing  to  broaden 
the  transfer.  We  must  consider,  then,  what  Clarke  and, 
after  him,  Allen  obtained  from  the  defendant  by  the  instru- 
ments, to  which  they  were  parties.  The  assignment  to  Clarke 
was  of  a  third  interest  in  specific  letters  patent  "and  any 
improvements,  renewals  or  re-issues  of  said  cigarette  machines, 
or  letters  patent,"  and  the  meaning  of  the  instruments  was 
declared  to  be,  "  to  vest  in  said  Clarke  an  undivided  third 
of  said  patents,  extensions,  or  improvements  thereof."  The 
assignment  to  Allen  transferred  to  him  from  the  firm,  com- 
posed of  the  Allisons  and  Clarke,  a  fourth  interest  in  the 
patents,  etc.,  used^  by  them  in  the  manufacture  of  cigarettes, 
under  the  firm  name  of  Allison  Brothers  &  Co.,  "  as  well  es  new 
patents,  machinery  or  appliances  which  may  be  obtained  or 
used  in  connection  with  said  business ; "  and  the  explicit 
declaration  of  "  the  intention  of  the  agreement "  was  that  each 
party  should  have  a  fourth  interest  "  in  all  the  patents  and 
improvements  on  the  same,  which  may  hereafter  be  made, 
*     *    *    of  the  firm  of  Allison  Brothers  &  Co.,  etc.,  etc." 

The  important  word  in  these  instruments  is  "improve- 
ment "  and  it  is  to  be  noticed  that  it  is  used  in  connection 
with  and  as  dependent  upon  the  existing  patents  and  machines. 
The  "  improvements, "  an  interest  in  which  was  transferred  to 
Clarke,  are  described  as  "  of  said  cigarette  machines,  or  letters 
patent;"  or  of  the  said  patents.  If  by  that  term  new  and 
independent  inventions  were  not  included,  then  it  is  too  doubt- 
ful to  predicate  a  recovery  upon  what  was  comprehended  in 
the  assignment  to  Allen ;  for,  apparently,  he  only  obtained 
what  the  firm  had  a  right  to  in  the  way  of  improvements ;  that 
is  "  new  patents  *  *  *  which  may  be  obtained  in  connec- 
tion with  said  business."  His  assignment  related  only  to  what 
the  firm  was  using  in  the  way  of  a  patented  machine. 

The  term  "  improvement, "  used  as  it  is  here  with  respect  to 
certain  patents,  or  machines,  cannot  be  deemed  to  be  equiva- 
lent to  some  entirely  new  process,  which  is  independent  of  the 
former  invention.  The  same  article  produced  by  the  form^ 
machine  may  be,  also,  produced  by  means  of  a  new  invention, 
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or  device,  which  would  be  quite  independent,  in  tiie  process 
of  manufacture,  of  the  existing  machine.  It  seems  pretty 
plain  that  an  agreement  to  include  future  improvements,  or 
additions  to  an  invention  should,  in  the  purchaser's  interest, 
be  made  to  include  any  such  process ;  if  the  purchaser  is  to 
preclude  the  vendor  from  afterwards  setting  up  a  rival  inven- 
tion. (See  Morris  Patents-Conveyaiicing,  33-34.)  The  pat- 
ents, in  question  in  this  litigation,  precisely,  are  distinct  and 
rival  inventions ;  for  it  was  proved,  and  it  was  not  disputed, 
that  they  were  not  infringements  and  the  finding  of  the  court 
was  that  defendant's  inventions  cannot  be  used  on  plaintiflPs 
machines,  without  substantial  alterations.  Kor  is  there  any 
finding  that  these  new  patents  were  improvements  to,  or  upon, 
the  machines  owned  by  the  plaintiff.  The  proof  was  that  they 
.  not  only  do  not  make  use  of  the  plaintiff's  devices ;  but  that 
they  cannot  be  used  upon  the  existing  machines.  It  must  be 
borne  in  mind  that  the  defendant  was  not  the  first  inventor  of 
a  cigarette  machine.  He  invented  improvements  in  such 
machines.  An  improvement  might  involve  the  addition  of 
something  which  did  not  involve  invention  and  yet  might 
modify  or  affect  the  result  of  operation*  The  word  is  to  be 
governed,  necessarily,  in  its  application,  by  the  sense  which 
the  context  lends  to  it.  In  these  instruments,  as  the  word  is 
used,  it  conveys  the  idea  of  an  improvement  of  or  about  the 
machine  patented  and  in  use  by  the  firm,  by  way  of  addition  or 
change  and  not  of  improvements  in  cigarette  machines,  which 
would  be  independent  of  the  existing  one.  An  improvement 
of  a  machine,  or  of  a  patent,  which  these  instruments  men- 
tion, cannot,  in  our  opinion,  be  deemed  to  cover  all  future 
inventions  of  devices  for  the  making  of  cigarettes  by 
machinery.  Without  citing  authorities,  we  think  that  they 
and  the  text  books  sustain  the  view  that,  in  order  to  include, 
generally,  future  patents  for  new  inventions,  in  the  line  of  man- 
ufacturing a  certain  article,  or  product,  the  language  of  the  con- 
tract must  be  very  plain  and  evidence  unmistakably  that  such  an 
agreement  was  in  the  mind  of  the  inventor,  as  well  as  in  that 
of  the  purchaser  from  him  of  patent  interests.     That  seems 
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especially  true  in  a  case  like  this  where,  as  before  observed, 
the  inventions  sought  to  be  appropriated  are  devices  wholly 
independent  of  those  covered  by  plain tifPs  patents,  and  capable 
of  being  put  into  practice  without  using  its  machines,  or 
infringing  upon  its  patent  rights.  There  is  no  difficulty,  if 
the  purchaser  of  an  interest  in  patent  rights  wishes  to  include 
any  improvements  by  new  processes  and  devices,  which  the 
inventor  may  thereafter  discover  and  patent,  in  expressing 
such  an  agreement  in  simple  and  unambiguous  language,  which 
will  exclude  doubt  as  to  so  far-reaching  a  contract. 

Holding  this  view,  with  respect  to  the  construction  of  these 
instruments,  should  the  decree  below  be  sustained,  which 
reforms  them  by  inserting  a  clause  appropriate  to  comprehend 
the  defendant's  future  discoveries  and  patents  ?  Is  the  proof 
of  that  degree,  that  the  court  would  be  authorized  to  alter  the 
contracts  of  the  parties,  on  the  ground  stated  of  "  a  mutual 
mistake"  in  expressing  themselves  therein?  Certainly,  the 
power  of  a  court  of  equity  extends  to  giving  relief,  not  only 
in  cases  where  the  agreement,  through  fraud  or  accident, 
varies  from  what  the  parties  intended;  but,  also,  where, 
through  mistake,  their  intention  has  not  been  expressed. 
{HenMe  v.  Assurance  Co,^  1  Ves.  Sen.  Ch.  317.)  But,  as 
Lord  Chancellor  Hardwioke  observed  in  that  case,  "there 
ought  to  be  the  strongest  proof  possible  "  that  "  the  contract 
in  writing  has  been  framed  contrary  to  the  intent  and  real 
agreement."  Chancellor  Kent  said  that  "  the  most  demon- 
strative proof,  especially  against  the  answer  denying  the 
mistake,"  was  necessary.  {Lymcm  v.  Ins,  Go,^  2  Johns. 
Ch.  630.)  Judge  Eedfield,  in  a  note  to  section  157  of 
Story's  Equity  Jurisprudence  (11th  ed.),  says:  "The  proof 
must  be  such  as  will  strike  all  minds  alike  as  being  unquestion- 
able and  free  from  reasonable  doubt."  A  court  of  equity,  in 
correcting  an  agreement  by  parties  upon  the  ground  of  mis- 
take, proceeds  upon  the  theory  that  it  does  not  express  their 
real  sense  and  it  is  most  evident  that  the  mutuality  of  the 
mistake  must  be  made  out,  and  the  fact  of  a  different  agree- 
ment having  been  intended  by  both  established,  by  evidence 
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which  is  dear  and  convincing.  As  Spencek,  Qh.  J.,  said, 
upon  the  review  of  Zymcm  v.  Ins.  Co,  (supra)  in  the  Court 
of  Errors,  "  It  is  not  enough,  in  cases  of  this  kind,  to  show 
the  sense  and  intention  of  one  of  the  parties  to  the  contract. 
It  must  be  shown  incontrovertibly  that  the  sense  and  intention 
of  the  other  party  concurred  in  it.  In  other  words,  it  must 
be  proved  that  they  both  understood  the  contract  as  it  is 
alleged  it  ought  to  have  been  and  as  in  fact  it  was  but  for  the 
mistake."  So,  in  Nevitcs  v.  Dunlap  (33  N.  Y.  at  p.  680), 
Brown,  J.,  relying  upon  the  authority  of  Lyman  v.  Ins,  Co. 
{supra)  and  of  Mr.  Justice  Story  (Equity  Jur.  167),  observed : 
"  To  entitle  a  party  to  the  decree  of  a  court  of  equity  reform- 
ing a  written  instrument,  he  must  show,  first,  a  plain  mistake, 
clearly  made  out  by  satisfactory  proofs.  Whenever  the  evi- 
dence is  loose,  equivocal,  or  contradictory,  or  is  in  its  texture 
open  to  doubt,  or  opposing  presumptions,  the  relief  will  not 
be  granted."  In  that*  case  the  question  related  to  the  reforma- 
tion of  a  bond  and  this  court,  considering  the  evidence  not  up 
to  the  requisite  standard,  reversed  the  judgment  which  the 
General  Term  had  affirmed.  All  of  these  observations,  with 
respect  to  the  right  to  relief  under  this  head  of  equity  juris- 
prudence, are  in  accord  with  the  legal  theory  that  courts  of 
justice  can  only  carry  into  eflEect  such  contracts  as  the  parties 
have  made  and  cannot  make  contracts  for  them ;  which  would 
be  the  result,  if  they  varied  the  executed  instrument  upon 
proof  which  was  equivocal,  or  contradictory.  In  the  present 
case,  the  proofs  upon  which  the  Special  Term  adjudged  the 
relief  were  not  only  contradictory,  but  most  equivocal.  It  is 
impossible  to  say  that  they  are  convincing,  with  respect  to  the 
intention  of  the  parties  to  make  different  agreements  than 
those  which  were  formally  executed  by  them.  The  General 
Term  justices,  themselves,  seemed  to  doubt  the  sufficiency  of 
the  proof  to  warrant  a  reformation;  for  their  opinion,  in 
affirmance,  proceeds  upon  the  theory  of  a  construction  of  the 
instruments  favorable  to  the  plaintiff's  claim. 

Let  us  consider  these  proofs.     In  the  first  place,  we  must 
bear  in  mind  that  cigarette  machines  were  previously  in  exist- 


32  A.  B.  Co.  V.  Allison.  [Nov., 

Opinion  of  the  Court,  p6r  Gray,  J.  [Vol  144. 

enoe  as  inyentions  and  that  what  the  defendant  discovered  and 
worked  out  into  practical  shape  was  an  improvement  in  such 
machinery,  or  a  new  mechanical  process ;  capable  of  making 
cigarettes  to  the  greater  advantage  of  the  mannfactnrer,  in 
economy,  expedition,  or  otherwise.  Such  a  machine  he  had 
made  and  patented,  at  the  time  he  and  his  brother  secnred  Clarke 
as  a  partner  and  the  contribution  from  him  of  some  capital. 
Capital  was  requisite  to  develop  the  particular  machine,  when 
he  came  into  the  firm,  and  its  ownership  of  a  patent  for  it 
was  the  inducement  for  the  advance  of  capital  to  obtain  an 
interest  in  the  partnership ;  which,  at  first,  was  only  a  licensee 
of  the  owners  of  the  patent,  and,  subsequently,  for  the  acqui-  * 
sition  of  an  interest  in  the  patent  rights.  When,  afterwards, 
Clarke  advanced  more  money,  another  patent  had  been  taken 
out  and  it  was  with  reference  to  the  two  patents  that  he 
acquired  by  the  assignment  a  third  interest.  The  only  evi- 
dence we  have  to  show  any  intention  of  the  parties  to  that 
instrument  to  agree  differently  than  it  expresses  is  in  the  testi- 
mony of  Clarke,  as  to  preliminary  conversations.  He  does 
testify  that  prior  to  the  execution  of  the  second  instrument,  in 
a  conversation,  the  Allisons  said  he  should  have  the  benefit  of 
any  improvements  that  should  be  made  and  there  was,  pos- 
sibly, enough  said,  in  conversation,  according  to  his  testimony, 
to  warrant  him  in  supposing  that  there  would  be  assigned  to 
him  an  interest  in  future  and  new  inventions  of  the  defendant. 
When  Allen  testifies,  with  respect  to  what  occurred  before  his 
agreement  was  executed,  he  is  more  precise  with  respect  to 
what  the  defendant  represented  and  his  testimony,  standing 
alone,  would  make  out  an  intention  that  he  should  have, 
through  his  payment  of  moneys, '  an  interest  broad  enough 
to  include  future  and  new  inventions.  He  drew  the  agree- 
ment and  he  was  permitted  to  testify  that  he  "  intended  to 
make  it  broad  enough  to  cover  the  future  inventions  or 
machines  Allison  might  make."  But  the  instrument  was 
already  drawn,  at  the  time  of  the  conversation  in  which 
defendant  represented  that  he  was  going  to  make  another 
machine  and  that  he,  Allen,  '^  was  buying  an  interest  in  the 
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whole  tiling,"  and  not  in  consequence  of  it.  But,  however, 
with  respect  to  their  several  agreements,'  the  testimony  of 
Clarke  and  of  Allen  may  be  regarded,  the  defendant  denies 
that  he  made  the  statements  or  representations  attributed  to 
him  by  each  of  them  and  he  explicitly  denies  that  he,  or,  so 
far  as  he  knew,  his  brother,  ever  agreed  that,  if  more  capital 
was  put  in,  they  would  put  in  any  invention  pertaining  to 
tobacco  machines  which  they  might  invent.  So  we  have  as 
against  instruments  apparently  full  and  carefully  drawn,  and 
each  one  of  which  was  executed  with  many  formalities,  merely^ 
in  each  case,  the  statement  of  Clarke,  or  of  Allen,  which  is 
explicitly  contradicted  by  the  defendant.  The  instruments 
are  complete  to  transfer  the  interest  iii  specific  patents  and  in 
any  improvements  of,  or  upon,  the  patented  machine.  Shall 
the  court,  in  the  face  of  an  agreement  complete  upon  its  face, 
upon  this  contradictory  evidence,  make  a  diflferent  agreement 
for  the  parties  ?  Is  the  proof  positive  enough  and  unequivo- 
cal ?  Can  it  be  said  that  the  findings  are  supported  by  the 
proofs  ?  We  think  not  and  we  think  that  the  facts,  in  the 
deliberations  and  negotiations  of  the  parties  prior  to  the  mak- 
ing of  each  agreement ;  in  the  evidence  of  unusual  care  in  its 
making ;  in  the  formalities  of  its  execution  ;  in  the  absence  of 
any  corroboration  of  Clarke,  or  of  Allen,  in  circumstances,  or 
otherwise ;  all,  together,  tend  to  emphatically  rebut  the  infer- 
ence of  any  omission  in  the  agreement  of  the  nature  claimed 
and  that  they,  taken  in  connection  with  the  explicit  denial 
and  contradiction  of  the  defendant,  did  not  warrant  the  find- 
ing of  a  mutual  mistake  of  the  parties,  whereby  the  agree- 
ments executed  did  not  express  their  real  agreements. 

The  views  we  have  expressed  lead  to  the  conclusion  that  the 
judgment  below  should  be  reversed  and  that  a  new  trial  should 
be  ordered ;  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 

SioKELs — Vol.  XCIX.        6 
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Thomson-Houston  Electbio  Company  of  New  York,  Appel- 
lant, V.  The  Dueant  Land  Impkovement  Company, 
Respondent. 

R  seems,  where  a  building  erected  for  business  purposes  is  rented  as  a 
whole  and  without  any  reference  to  a  use  by  way  of  sub-letting,  or  that 
is  not  the  primary  purpose  contemplated,  the  damages  for  breach  of  a 
covenant  on  the  part  of  the  lessor  to  repair  is,  as  a  general  rule,  the 
difference  in  the  rental  value  of  the  premises  as  they  are  and  as  they 
would  have  been  had  the  covenant  been  performed. 

A  tenant  is  not  bound  to  make  permanent  and  important  repairs  which 
the  landlord  has  contracted  to  make,  but  may  recover  his  damages. 

A  lease  of  a  large  seven-story  building  in  the  city  of  New  York,  made  in 
January,  1888,  for  a  term  beginning  the  first  of  May,  contained  cove- 
nants on  the  part  of  the  lessor  to  the  effect  that  it  would  deliver  the 
demised  property  on  the  first  day  of  the  term  "in  a  sound  and  substan-* 
tial  condition,  and'in  a  state  of  good  repair;  that  all  alterations,  improve- 
ments and  additions  *  *  *  which  shall  be  required  during  the  term 
*  *  *  by  any  present  or  future  law,  ordinance  or  authority  what- 
soever," shall  be  made  at  the  expense  of  the  lessor;  the  covenant,  how- 
ever, to  include  only  such  alterations,  etc. ,  as  are  of  a  permanent  nature, 
and  not  such  as  are  rendered  necessary  by  the  uses  to  which  the  prop- 
erty shall  be  put.  Such  repairs  and  re-building  to  be  made  as  soon  as 
possible,  the  rent  to  be  abated  and  suspended  in  similar  manner  find 
proportion  as  provided  in  case  of  damage  by  fire.  The  provision 
referred  to  was  that  in  case  of  such  damage  by  fire  as  requires  the 
lessor  to  repair  or  re- build,  during  the  time  the  lessee  shall  be  deprived 
of  the  use  of  the  premises,  the  rent  "or  such  part  thereof  as  shall  be 
Justly  proportionate  to  the  portion  or  portions  of  said  demised  premises,*' 
of  the  use  of  which  the  lessee  shall  be  deprived  "by  reason  of  such 
damage  or  re-building,  shall  be  suspended  or  abated."  By  the  lease  the 
lessee  was  permitted  to  and  did  enter  upon  the  premises  before  the 
beginning  of  the  term,  laid  the  foundation  for  and  put  in  an  engine, 
machinery,  etc. ,  expending  a  large  sum  therefor.  The  lessor  commenced 
making  some  repairs,  but  they  were  not  completed  when  the  term  began, 
and  the  premises  were  not  then  in  good  condition  or  repair.  In  March 
the  lessor  applied  to  the  building  department  of  the  city  for  leave  to  make 
repairs  The  inspector  and  surveyors  reported  that  the  building  was 
unsafe  and  that  it  was  necessary  to  take  down  and  re-build  one  of  its 
walls  or  build  buttresses  to  sustain  it.  On  trial  of  the  issue  before  a  Jury 
as  provided  by  the  New  York  Consolidation  Act  (Chap.  410,  Laws  of 
1882),  as  amended  in  1887  (Chap.  566,  Laws  of  1887),  a  verdict  was  rendered 
May  seventh  which  found  that  the  building  was  unsafe  and  dangerous, 
recommended  that  the  wafl  be  taken  down  above  the  first  story,  and 


1894.]  T.  H.  E.  Co.  ^^  D.  L.  I.  Co.  35 

N.  Y.  Rep.]  Statement  of  case. 

required  the  superintendent  to  make  the  specified  repairs;  they  were  not 
made,  however,  either  by  him  or  the  lessor,  nor  did  the  latter  make  cer- 
tain alterations  specified  in  the  lease  and  covenanted  to  be  made  by  it. 
The  lessee  entered  but  refused  to  pay  the  rent,  and  in  consequence  various 
summary  proceedings  were  commenced  by  the  lessor.  In  an  action 
brought  to  restrain  the  prosecution  of  such  proceedings  and  to  deter- 
mine the  amount  of  damages  the  lessee  was  entitled  to,  it  appeared  that 
plaintiff  only  occupied  the  first  and  second  stories,  which  it  had  strength- 
ened by  supports,  and  that  the  upper  stories  were  unsafe  and  their 
occupation  dangerous.  Held,  that  the  taking  and  retaining  possession 
of  the  demised  premises  by  the  lessee  was  not  inconsistent  with  a 
remedy  on  the  covenant  to  repair,  and  was  not  a  waiver  of  its  right  to 
claim  damages  for  a  breach;  that  the  facts  disclosed  that  plaintiff  was 
deprived  of  the  beneficial  use  of  the  upper  stories;  that  in  suffering  them 
to  remain  in  an  unsafe  condition  the  covenant  on  the  part  of  the  lessor 
had  been  violated,  and  plaintiff  was  entitled  to  its  legal  damages; 
that  the  measure  of  damages  was  to  be  determined  in  the  manner  speci- 
fied in  the  lease,  i.  e. ,  by  deducting  from  the  rent  reserved,  which  was  to 
be  assumed  to  be  the  rental  value  of  the  whole  premises,  the  propor- 
tionate rental  value  of  the  portion  thereof,  of  the  use  of  which  plaintiff 
had  been  deprived  by  defendant's  failure  to  perform  its  covenants. 

The  lease  contained  an  agreement  on  the  part  of  the  lessee  to  pay  rent  for 
such  portion  of  the  building  as  he  should  occupy  before  the  commence- 
ment of  the  term,  at  a  rate  specified  per  square  foot.  Plaintiff  claimed 
to  recover  as  damages  the  rental  value  at  a  price  per  square  foot  for  the 
space  of  the  use  of  which  he  was  deprived,  and  failed  to  give  evidence 
of  loss,  founded  on  the  true  measure  of  damages.  Ileld,  that  plaintiff 
was  at  least  entitled  to  nominal  damages,  and  while  the  right  to  such 
damages,  where  it  has  beeen  improperly  denied,  may  not  require  the 
reversal  of  a  judgment  where  it  appears  that  upon  a  new  trial  only 
such  damages  could  be  recovered,  yet,  as  substantial  damages  had  been 
sustained  by  plaintiff,  the  denial  of  nominal  damages  was  error  requir- 
ing a  reversal. 

T,-ff.  Eke.  Co,  V.  Durant  Land  Imp,  Go.  (4  Misc.  Rep.  207),  reversed. 

(Argued  October  30,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  City  and  County  of  New  York, 
entered  upon  an  order  made  the  first  Monday  of  June,  1893, 
which  affirmed  a  judgment  in  favor  of  defendant  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  by  an  electric  light  company  as 
lessee,  to  enjoin  the  defei^dant,  the  landlord,  from  ejecting  it 
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from  the  premises,  Nos.  421  431,  on  24th  and  25th  streets 
in  the  city  of  New  York,  and  for  damages  sustained  from  a 
breach  of  covenants  on  the  part  of  the  lessor.  The  parties 
represent  the  original  parties  to  the  lease,  and  to  the  agree- 
ment for  a  lease,  which  agreement  was  dated  November  15, 
18Y7.  The  leased  premises  consist  of  a  seven-storied  brick 
building,  two  hundred  feet  long,  seventy  feet  high  and  ninety 
feet  in  width  on  the  two  streets  mentioned,  and  which,  prior 
to  the  making  of  the  agreement  for  the  lease,  had  been  used 
for  a  sugar  refinery.  By  the  agreement  of  November  15, 
1887,  the  defendant  agreed  to  lease  the  premises  to  the  plain* 
tiff  for  the  term  of  thirty-three  years  from  May  1,  1888, 
together  with  certain  machinery  therein,  at  and  for  the  annual 
rent  of  $14,500,  the  lessee  to  pay  in  addition  certain  taxes, 
and  also  the  cost  of  insurance  beyond  a  specified  rate.  It  set 
forth  the  terms  of  the  contemplated  lease,  and  provided  that 
the  lease  should  be  executed  and  delivered  December  15, 1887, 
which  time  was  extended  to  January  4,  1888,  on  which  day 
the  lease  was  executed.  It  was  contemplated  that  the  lessee 
might  desire  to  enter  upon  the  premises  before  the  commence- 
ment of  the  term  to  excavate  for  the  foundation  of  a  large 
engine  to  be  placed  thereon  for  its  business  of  an  electric  light 
and  power  company,  and  to  place  the  same,  and  for  other 
purposes,  and  the  agreement  provided  that  for  such  portion 
of  the  premises  as  the  lessee  might  desire  to  occupy  prior  to 
May  1,  1888,  the  lessee  should  pay  a  rental  at  the  rate  of 
twelve  and  one-half  cents  per  annum  for  every  square  foot  of 
floor  space  so  occupied.  In  pursuance  of  this  agreement  the 
plaintiff  entered  upon  the  cellar  and  first  floor  of  the  premises 
in  December,  1887,  and  before  the  commencement  of  the  term. 
May  1,  1888,  it  had  expended  a  large  sum  in  preparing  the 
foundations  for  its  engine  and  machinery,  and  placing  therein 
a  large  engine  for  its  business,  and  in  making  other  necessary 
changes.  The  lease  contained  numerous  covenants,  both  on 
the  part  of  the  lessor  and  lessee.  The  lessor,  among  other 
things,  covenanted  to  deliver  the  demised  property  to  the 
lessee  on  the  first  day  of  the  term,  "  in  a  sound  and  substantial 
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condition,  and  in  a  state  of  good  repair."  It  commenced  mak- 
ing repairs,  hnt  they  were  not  completed  on  May  1, 1888,  and 
the  lessor  remained  in  possession  of  some  of  the  .upper  floors 
of  the  building  up  to  August  1,  1888,  and  then  left  the  prem- 
ises, and  since  that  date  the  lessor  has  not  interfered  with  the 
possession  of  the  lessee.  In  March,  1888,  the  lessor  applied 
to  the  building  department  of  the  city  of  New  York,  under 
the  statute,  for  permission  to  make  repairs  on  the  building. 
This  was  followed  by  an  inspection  of  the  building  by  an 
inspector,  a  report  by  him  that  the  building  was  unsafe,  a 
survey  and  a  report  by  the  surveyors,  dated  April  19, 1888, 
that  the  building  was  unsafe  and  dangerous,  specifying  the 
repairs  required,  including  the  taking  down  of  the  east  wall 
or  the  building  of  buttresses  to  sustain  it,  the  trial  of  an  issue 
before  a  jury  in  the  Court  of  Common  Pleas  of  the  city  and 
county  of  New  York,  wherein  it  was  found  that  the  building 
was  unsafe  and  dangerous  in  its  existing  condition  and 
required  for  its  safety  that  buttresses  should  be  built  to  sup- 
port the  east  wall,  as  specified  in  the  report  of  the  surveyor, 
and  the  jury  recommended  that  the  front  wall  on  24th  street 
be  taken  down  above  the  first  story,  excepting  the  two  end 
piers,  as  described  in  the  report.  The  verdict  of  the  jury  was 
rendered  May  7,  1888,  and  a  precept  in  accordance  therewith 
was  issued  June  13,  1888,  requiring  the  superintendent  of 
buildings  to  make  the  repairs  specified  in  the  verdict,  but  for 
some  reason,  for  which  no  explanation  is  given,  the  precept 
has  never  been  executed.  The  various  proceedings  recited 
were  taken  pursuant  to  tit.  5  of  chap.  11  of  the  Consolidation 
Act  of  1882,  as  amended  by  chap.  566  .of  the  Laws  of  188Y. 
In  addition  to  the  general  covenant  above  referred  to,  the 
lessor  covenanted  "  that  all  alterations,  improvements,  re-build- 
ing and  additions  of  and  to  the  said  property,  which  shall  be 
required  during  the  term  hereby  granted,  by  any  present  or 
future  law,  ordinance  or  authority  whatsoever,  shall  be  made 
or  procured  to  be  made  by  the  parties  of  the  first  part  (lessor) 
at  their  own  proper  cost  and  expense,  provided,  however,  such 
alterations,  improvements,  re-building  and    additions  as  are 
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hereinabove  covenanted  to  be  made  by  tlie  parties  of  the  first 
part,  shall  be  snch  as  are  of  a  permanent  nature  and  become  a 
part  of  the  freehold,  and  shall  not  be  such  as  are  rendered 
necessary  by  reason  of  the  uses  to  which  the  said  property  is 
or  shall  be  put." 

The  lessor  reserved  a  right  of  re-entry  to  make  such  repairs 
as  it  was  required  to  make,  and  following  this  reservation  is 
the  clause :  "  It  being  mutually  understood  and  agreed,  how- 
ever, that  the  parties  of  the  first  part,  their  heirs,  executors, 
administrators  or  assigns,  shall  be  responsible  for  the  making 
of  said  repairs  and  re-building,  and  for  the  making  of  the 
same  as  soon  as  practicable,  only  upon  said  property  as  it 
exists  at  the  time  of  this  letting,  the  rent  hereinbefore 
reserved  to  be  abated  and  suspended  in  the  cases  hereinbefore 
specified,  in  similar  manner  and  proportions  as  it  is  hereinafter 
agreed  such  rent  shall  abate  and  be  suspended  in  case  of  dam- 
age by  fire."  The  provisions  defining  the  obligations  of  the 
respective  parties  in  case  of  damage  by  fire,  declare  that  if 
damage  is  so  caused  as  will  cause  a  liability  to  repair  or  re-build 
to  accrue  to  the  lessor,  he  will  at  his  own  cost  and  expense,  as 
soon  as  practicable,  put  the  buildings  in  a  state  of  repair  equal 
to  that  in  which  they  were  before  said  damage  was  done.  The 
provision  for  such  suspension  or  apportionment  of  the  rent  in 
case  of  damage  by  fire  is  as  follows  :  "  And  during  the  time 
the  party  of  the  second  part,  its  successors  or  assigns,  are 
deprived  of  the  use  and  possession  of  the  premises  hereby 
demised  by  reason  of  such  damage  and  re-building  by  the 
parties  of  the  first  part,  the  rent  heretofore  reserved,  or  such 
part  thereof  as  shall  be  justly  proportionate  to  the  portion  or 
portions  of  the  said  demised  premises,  of  the  use  of  which  the 
said  party  of  the  second  part,  its  successors  or  assigns,  shall  be 
deprived  by  reason  of  such  damage  or  re-building  or  by  reason 
of  the  possession  or  control  of  the  said  premises  by  the  said 
parties  of  the  first  part,  shall  be  suspended  or  abated."  The 
lessor  has  never  repaired  the  building  to  conform  to  the  require- 
ments in  the  building  department  proceedings,  nor  has  he 
done  anything  to  remedy  the  defects  therein  defined.     Evi- 
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dence  was  given  on  tlie  trial  as  to  the  safety  of  the  building 
at  and  since  these  proceedings  were  taken,  and  it  was  shown 
by  the  great  preponderance  of  evidence  that  at  least  the  four 
upper  floors  were  unsafe,  and  unfit  to  be  occupied  for  any 
business  purpose  by  reason  of  the  insecurity  of  the  walls  of  the 
building.  They  have  never  been  occupied  in  fact  by  the  lessee 
for  any  purpose. 

The  lease  also  contained  a  covenant  by  the  lessor  to  put  in  and 
build  two  staircases  on  the  24th  street  side  of  the  premises, 
and  one  staircase  on  the  25tli  street  side,  and  to  alter  the  loca- 
tion of  the  Otis  elevator,  and  the  size  of  the  freight  elevator 
"  at  any  time  after  the  date  of  the  lease  and  upon  thirty  days' 
notice  in  writing  "  from  the  lessee.  Notice  to  perform  this  cov- 
enant was  given  by  the  lessee  to  the  lessor  30  days  prior  to  May 
1, 1888.  The  lessor  took  out  the  existing  stairway  on  the  25th 
street  side  of  the  building  in  June,  1888,  leaving  a  staircase  on 
the  24th  street  side  as  the  only  means  of  access  to  the  build- 
ing, and  proceeded  no  further.  This  covenant  has  never  been 
in  any  respect  performed.  Subsequent  to  tlie  entry  of  the 
lessee  under  the  lease,  disputes  arose  between  the  parties,  based 
upon  the  violation  by  tlie  defendant  of  its  covenants.  The 
plaintiff  neglected  and  refused  to  pay  the  rent,  and  the 
defendant  commenced  summary  proceedings  in  a  District 
Court  of  the  city  of  New  York,  under  the  statute  to  dispos- 
sess the  plaintiff  for  non-payment.  The  plaintiff  sought  to 
set  up  in  these  proceedings  his  claim  for  damages  for  breach 
of  the  covenants  by  the  lessor  as  a  defense,  and  succeeded  in 
that  court,  but  the  judgment  was  reversed  on  appeal  on  the 
ground  that  such  damages  could  not  be  considered  in  those 
proceedings.  Several  proceedings  of  this  character  were 
instituted  by  tlie  defendant,  and  more  were  threatened. 
Thereupon  this  action  was  brought  by  the  plaintiff. 

The  complaint  sets  forth  a  breach  by  the  defendant  of  the 

covenants   herein   specially  referred  to   and   of   others,  and 

demanded   damages  therefor,  and  that  an   injunction   issue 

restraining  further  proceedings  to  eject  the   plaintiff.     The 

'  defendant  in  his  answer  denied  the  breaches  alleged  and  set 
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up  a  claim  for  rent.  The  referee,  to  whom  the  action  was 
referred,  found  that  the  plaintiff  was  entitled  to  certain  allow- 
ances for  damages  on  certain  covenants  of  the  lessor,  which 
should  be  deducted  from  the  rent,  taxes,  etc.  He  refused  to 
allow  any  damages  on  the  covenant  to  make  the  alterations 
required  "  by  any  present  or  future  law,  ordinance  or  author- 
ity whatsoever ; "  and  he  also  refused  to  allow  any  damages  for 
any  breach  of  the  covenant  to  build  staircases,  etc.  He 
directed  judgment  in  favor  of  the  defendant  for  the  sum  of 
$70,967.05.  The  judgment  entered  upon  the  report  was 
affirmed  by  the  General  Term,  and  the  plaintiff  thereupon 
appealed  to  this  court. 

Further  facts  are  stated  in  the  opinion. 

William  B.  Putney  and  Henry  B.  Twornbly  for  appellant. 
The  building  in  question  was  unsafe  and  untenantable,  and  the 
referee  erred  in  refusing  to  make  any  finding  as  to  the  safety 
of  the  building,  and  as  to  the  condition  of  the  walls  thereof. 
(Code  Civ.  Pro.  §§  993,  1023 ;  Tollman  v.  Murphy,  120  N. 
Y.  345 ;  Kip  v.  Merwvn,  52  id.  542 ;  Parker  v.  Meadows,  86 
Tenn.  181 ;  Ilexter  v.  Knox,  63  N.  Y.  861 ;  Martin  v.  EiU, 
42  Ala.  275 ;  HincTdey  v.  Beckwith,  13  Wis.  31 ;  Surplice  v. 
Famsworth,  7  M.  &  6.  576 ;  Kramer  v.  Cook,  7  Gray,  550 ; 
LeaA)itt  v.  Fletcher,  10  All.  119,  121 ;  Keating  v.  Springer, 
146  111.  481 ;  Collins  v.  Lewis,  19  Law.  Eep.  Ann.  822 ; 
Goei>el  v.  Hough,  26  Minn.  252 ;  Young  v.  Burhaus,  50  N. 
W.  Rep.  343 ;  Wright  v.  Lattin,  38  111.  293 ;  Sutli.  on  Dam. 
§  848 ;  Wood  on  Landl.  &  Ten.  369 ;  Dyett  v.  Pendleton,  8 
Cow.  727 ;  La/nsing  v.  Van  Alsiyne,  2  Wend.  561 ;  Blair 
V.  Claxton,  18  K  Y.  529;  Mayor  v.  Mahie,  13  id.  151; 
Townsend  v.  N.  W.  Co.,  117  Mass.  501.)  The  plaintiff  was 
entitled  to  an  apportionment  of  the  rent,  and  also  to  damages, 
under  the  clause  of  the  lease  providing  that  re-building 
and  alterations  should  be  made  by  the  landlord  where  required 
by  any  authority,  the  re-building  and  alterations  being  of 
a  permanent  nature,  and  the  referee  erred  in  finding  that 
the  plaintiff  was  entitled  to  no  apportionment  of  the  rent 
nor  damages.      {Spreckels   v.    Sax,   1    E.    D.    Smith,   253; 
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Hoyce  V.  GuggenTieirYwr^  106  Mass.  201,  202 ;  Surplice  v. 
Famsworth,  7  M.  &  G.  576 ;  Hexter  v.  Knox,  63  N.  Y.  561 ; 
TaUinan  v.  Murphy^  120  id.  345.)  The  referee  erred  in  refus- 
ing to  find  that  the  breach  of  the  covenant  bj  the  defendant  to 
bnild  three  staircases  and  repair  the  elevators,  etc.,  in  the 
bnilding,  deprived  the  plaintiff  of  the  beneficial  use  and  enjoy- 
ment of  a  portion  of  the  premises.  {Ilinckley  v.  BecJcwith^ 
13  Wis.  31 ;  Suth.  on  Dam.  §  873 ;  Ilexter  v.  Knox,  63  N.  Y. 
567.)  The  rule  as  to  damages  adopted  by  the  referee  was 
erroneous.  {Stewart  v.  Z.  H.  Go.,  75  Ga.  582 ;  Myers  v. 
Bums,  35  N.  Y.  269 ;  Hexter  v.  Knox,  63  id.  561 ;  Taylor 
V.  Bradley,  39  id.  129,  142 ;  Dean  v.  Roealer,  1  Hilt.  420 ; 
Clenigan  v.  McFarland,  34  N.  Y.  S.  K.  624 ;  Stewart  v.  Z. 
H.  Co.,  75  Ga.  582 ;  Jaques  v.  MiUar,  L.  K.  [6  Ch.  Div.]  153 ; 
Crocker  v.  HiU,  61 N.  H.  345  ;  Taylor  on  Landl.  &  Ten.  §  330.) 
The  referee  erred  in  refusing  to  find  that  in  and  by  the  terms 
and  intendment  of  the  lease,  the  lessors  also  covenanted  that 
the  property  and  machinery  in  question  should  be  suitable  and 
sufficient  for  manufacturing  purposes,  and  that  the  lease  in 
question  was  made  with  reference  to  the  fact,  and  it  was  in 
the  contemplation  of  the  parties  thereto  that  the  space  in  the 
building  was  to  be  rented  with  power  for  manufacturing  pur- 
poses to  be  supplied  by  the  tenant.  {Hexter  v.  Knox,  63  N.  Y. 
661 ;  Hin^MeyY,  Bechwith,  13  Wis.  31.)  The  referee  erred 
in  rejecting  as  evidence  the  original  application  to  repair  made 
by  the  Durants,  the  report  of  the  inspector  and  the  survey, 
and  the  proceedings  for  condemnation  ending  in  a  verdict  of 
the  jury  declaring  the  building  unsafe,  and  the  precept  issued 
thereunder.  {Tollman  v.  Murphy,  120  N.  Y.  345  ;  Z!  Ins. 
Co.  V.  Swift,  12  Minn.  437;  Richmond  v.  Richmond,  78 
N.  Y.  354 ;    Woodruff  v.  Taylor,  20  Vt.  65.) 

ElseTt  Cowen  and  Charles  J.  Hardy  for  respondent.  The 
referee  correctly  decided  that,  under  the  evidence  in  this  case, 
the  question  whether  or  not  the  walls  of  the  building  were 
actually  out  of  repair,  within  the  defendant's  covenant  in  the 
lease,  was  immaterial.  It  was  not  necessary  for  the  referee  to 
SiOKBLs— Vol.  XCIX.        6 
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decide  a  strongly-contested  question  of  fact  unless  his  decision 
had  some  legitimate  bearing  upon  the  result.  If  the  walls- 
were  out  of  repair  on  May  1,  1888,  their  condition  could  not 
have  affected  the  result  of  this  case,  because  there  was  no  evi- 
dence showing  that  the  plaintiff  had  suffered  any  damage  by 
reason  of  such  walls  being  out  of  condition.  {Coward  v. 
Gregory,  L.  R.  [2  C.  P.]  153 ;  N.  Y.  M.  M.  P.  Co.  v.  Remr 
mgton,  109  K  Y.  143;  Dodds  v.  Hakes,  114  id.  265; 
Cassidy  v.  Lefevre,  45  id.  362 ;  Blanchard  v.  Ely^  21  Wend. 
342 ;  Griffin  v.  Coloer,  16  N.  Y.  489 ;  Howard  v.  B.  M. 
Co.,  139  U.  S.  199.)  The  referee  was  right  in  holdmg  that 
all  the  evidence  given  by  the  plaintiff  as  to  damages  from  the 
neglect  to  repair  the  walls  of  the  building  was  given  upon  a 
misconception  of  the  true  rule  of  damages.  The  damages  to 
which  the  plaintiff  was  entitled,  if  to  any,  were  what  it  would 
cost  it  to  put  the  premises  in  the  condition  called  for  by  the 
lease.  {Dorwin  v.  Potter,  5  Den.  306 ;  Sparks  v.  Bassett, 
17  J.  &  S.  270 ;  O'Coniior  v.  Gotcreaud,  3  K  Y.  S.  R.  555 ; 
Brooklyn  v.  R.  B.  Co.,  47  N.  Y.  482.)  The  referee  properly 
rejected  the  evidence  offered  of  the  proceedings  against  the 
defendant  by  the  building  department  of  the  city  of  New 
York.  The  plaintiff  was  in  no  sense  a  party  to  that  action, 
and  as  the  judgment  (if  there  was  one)  could  not  have 
been  evidence  against  the  plaintiff,  it  is  not  evidence  for 
him.  {GreerOeaf  v.  R.  R.  Co.,  141  N.  Y.  395.)  The 
referee  properly  decided  that  the  fact  that  the  building 
had  been  condemned  by  the  New  York  building  department 
as  unsafe,  and  that  certain  repairs  and  alterations  had  been 
directed  to  be  made,  was  immaterial,  and  that,  under  the  evi- 
dence in  this  case,  no  damages  could  be  allowed  the  plaintiff 
for  non-compliance  by  the  defendant  with  such  orders  of  the 
department.  (Ames  v.  Belden,  17  Barb.  513 ;  Hyland  v. 
Paul,  33  id.  241 ;   Toung  v.  leary,  135  N.  Y.  577.) 

Andrews,  Ch.  J.  The  principal  question  of  fact  litigated 
on  the  trial  related  to  the  condition  of  the  walls  of  the  build- 
ing on  the  demised  premises.     A  large  mass  of  evidence  was 
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taken  of  architects,  builders  and  other  persons,  and  it  tended 
to  establish,  by  the  great  preponderance  of  proof,  that  the 
walls  were  unsafe,  and  rendered  the  upper  stories  of  the  build- 
ing unfit  for  occupation  for  any  business  purpose.  The  build- 
ing was  condemned  as  wholly  unsafe  by  the  building  depart- 
ment of  the  city  of  New  York  prior  to  May  1,  1888.  The 
defendant  contested  the  decision,  and  issues  were  tried  before 
a  jury,  under  the  provisions  of  chap.  410  of  the  Consolidation 
Act  of  1882,  as  amended  by  chap.  666  of  the  Laws  of  1887, 
and  the  jury,  on  the  7th  day  of  May,  1888,  found  that  the 
building  was  unsafe  in  its  then  condition,  and  that  buttresses 
should  be  built  to  support  the  east  wall,  and  that  the  front 
wall  on  24th  street  should  be  taken  down  above  the  first  story, 
with  the  exception  of  the  two  end  piers.  The  referee,  how- 
ever, refused  to  make  any  finding  or  adjudication  upon  the 
question  of  the  soundness  or  unsoundness,  safety  or  unsafety 
of  the  walls  of  the  building,  for  the  reason  assigned  in  his 
report,  viz.:  "  That  an  adjudication  on  this  question  was  imma- 
terial, because  of  the  fact  that  the  plaintiff  has  used  and 
occupied  the  building  for  its  business,  and  has  had  an  undis- 
turbed right  to  the  beneficial  use  of  the  remaining  part  of  the 
building  {i,  d.,  the  part  not  actually  used)  under  the  lease,  up 
to  the  date  of  the  report."  It  is  apparent,  from  the  report  of 
the  referee,  that  if  he  had  deemed  a  finding  on  the  subject 
material  he  would  have  found  that  the  walls  were  unsafe,  and 
that  the  occupation  of  the  upper  stories  of  the  building  for 
purposes  of  business  would  have  been  dangerous.  This  was 
a  vital  and  material  question  in  the  case,  and  the  refusal  of  the 
referee  to  pass  upon  it  was  manifest  error.  The  reason 
assigned  by  the  referee  for  refusing  to  make  a  finding  in  regard 
thereto  was  based  upon  a  misconception  of  the  action,  and  of 
the  character  and  scope  of  the  covenants  in  the  lease.  The 
covenant  on  the  part  of  the  lessee  to  pay  the  rent  and  charges 
specified  in  the  lease,  and  on  the  part  of  the  lessor  to  deliver 
the  demised  premises  to  the  lessee  at  the  commencement 
of  the  lease  in  ^'  a  sound  and  substantial  condition,  and  in 
a  state   of    good   repair,"   and    also    to   make,  as   soon   as 
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practicable,  all  changes  and  alterations  "  required  at  any 
time  during  the  term  by  any  present  or  future  law, 
ordinance  or  authority  whatsoever,"  were  distinct  and 
independent  covenants.  The  plaintiff,  having  entered  upon 
the  demised  premises  under  the  lease,  and  continued  in  posses- 
sion, was  bound  to  pay  the  rent  reserved,  and  he  could  not 
defend  on  the  ground  that  the  covenant  on  the  part  of  the  les- 
sor to  put  the  premises  in  repair,  or  to  mate  changes  or  altera- 
tions required  by  municipal  or  other  legal  authority,  had  not 
been  performed.  On  the  other  hand,  the  lessor,  when  sued  on 
his  covenants,  could  not  allege  in  bar  of  the  action,  that  the 
lessee  had  remained  in  possession  of  the  premises.  But  either 
one  in  an  action  brought  against  him  by  the  other,  could  coun- 
terclaim any  demand  arising  under  the  lease  against  the  plain- 
tiff in  the  action.  The  tenant,  in  a  suit  for  the  rent,  could 
recoup  any  damages  for  a  breach  of  the  covenants  to  repair, 
and  the  landlord,  if  sued  by  the  tenant  for  a  breach  of  the  cov- 
enants on  his  part,  could  counterclaim  the  rent  reserved  by  the 
lease.  The  matter  set  up  in  the  answer  in  either  of  the  sup- 
posed cases  would  arise  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim.  (Code,  §  501 ;  Cook  v.  Soule,  56  N.  Y.  420.)  The 
taking  and  retaining  of  the  demised  premises  by  the  lessee  is 
not  inconsistent  with  a  remedy  on  the  covenants  to  repair 
made  by  the  landlord,  and  would  not  be  a  waiver  of  the  ten- 
ant's right  to  claim  damages  for  a  breach.  The  lessee  is  not 
bound  to  give  up  his  lease  to  avail  himself  of  the  landlord's 
covenants,  and  a  rule  that  remaining  in  possession  would  con- 
stitute a  bar  to  his  action  would  defeat  one  of  the  very  pur- 
poses of  the  rule  that  covenants  of  this  character  are  separate 
and  independent.  Such  a  case  is  not  to  be  confounded  with 
one  where  an  eviction  is  relied  upon  as  a  defense  to  an  action 
for  rent.  When  an  eviction  is  pleaded  in  such  an  action  an 
abandonment  or  surrender  of  the  possession  must  be  shown, 
because  the  general  rule  is  that  there  can  be  no  eviction,  actual 
or  constructive,  without  abandonment  of  possession.  {Boreel 
V.  Lawton^  90  N.  Y.  293.)    If,  therefore,  the  condition  of  the 
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walls  deprived  the  plaintiff  of  the  beneficial  use  of  the  upper 
stories  of  the  building,  and  if  suffering  them  to  remain  in  an 
unsafe  condition  was  a  violation  by  the  lessor  of  any  covenant 
in  the  lease,  he  was  entitled  not  only  to  a  finding  that  the  walls 
were  unsafe,  but  also  to  any  legal  damage  shown  to  have 
resulted  to  him  from  such  violation.  Upon  the  first  branch  of 
this  inquiry  there  can  be  no  reasonable  doubt.  The  plaintiff 
has  not  occupied  up  to  this  time  the  upper  stories  of  the  build- 
ing. His  actual  occupation  has  been  restricted  to  the  first  and 
second  stories.  The  evidence  tends  to  show  that  the  use  of  the 
upper  stories  by  himself  or  by  sub-tenants  would  be  dan- 
gerous. It  would  be  an  act  of  temerity  for  the  plaintiff  to 
use  them  for  business  purposes,  and  to  sub-let  them  to  tenants 
in  the  existing  condition  would  be  inexcusable,  if  not  criminal 
negligence.  The  use  of  the  lower  floors  is  rendered  compara- 
tively safe,  as  the  engines  and  machinery  are  placed  upon 
independent  foundations,  specially  constructed,  and  supports 
were  put  in  by  the  plaintiff  which  tended  to  strengthen  the 
portions  of  the  building  occupied  by  it.  The  other  branch 
of  the  inquiry  requires  a  reference  to  the  lease  to  ascertain 
whether  the  defendant  entered  into  any  contract  which  bound 
him  to  make  the  necessary  changes  and  reparations  to  make 
the  walls  secure.  There  is  as  little  doubt  on  this  branch  of  the 
inquiry  as  upon  the  other.  Leaving  out  of  view  the  general 
covenant  to  surrender  to  the  plaintiff  at  the  commencement  of 
the  term  "  in  a  sound  and  substantial  condition  and  in  a  state 
of  good  repair,"  the  special  covenant  of  the  lessor  to  make  all 
changes  which  might  be  required  at  any  time  during  the  term 
"  by  any  present  or  future  law,  ordinance  or  authority  what- 
ever," plainly  covers  the  case.  It  is  not  denied  that  the  pro- 
ceedings of  the  building  department  of  the  city  of  New  York, 
which  terminated  in  the  verdict  of  the  jury,  were  regularly 
conducted  and  bound  the  defendant.  The  improvements  and 
alterations  specified  in  the  verdict  and  required  to  be  made 
were  of  a  permanent  nature  and  when  made  would  become  a 
part  of  the  freehold,  and  to  make  them  required  a  large 
expenditure.    This  was  the  situation  contemplated  by  the 
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covenant.  It  became  the  duty  of  the  defendant,  as  between 
him  and  the  plaintiff,  to  make  the  improvements  and  altera- 
tions so  directed  to  be  made,  and  this  obligation  he  wholly 
failed  to  discharge.  If  he  had  performed  his  covenant  the 
whole  building  would  have  been  rendered  safe  and  fit  for  occu- 
pation. The  breach  of  this  covenant  was  clearly  established, 
and  the  plaintiff  was  entitled  to  recover  the  damages  shown 
to  have  rebulted  therefrom. 

The  referee  awarded  neither  substantial  nor  nominal  dam- 
ages. It  is  claimed  on  behalf  of  the  defendant  that  no  proof 
was  given  based  upon  the  true  measure  of  damages,  and  that 
in  the  absence  of  such  proof,  the  refusal  of  the  referee  to  find 
a  breach  of  the  covenant,  or  that  the  building  was  unsafe, 
was  not  reversible  error,  as  no  legal  harm  resulted  from  such 
refusal.  The  plaintiff,  as  the  evidence  tends  to  show,  by  rear 
son  of  the  failure  of  the  defendant  to  render  the  building  safe, 
was  deprived  of  the  beneficial  use  of  the  upper  stories.  What 
the  true  rnle  of  damages  in  such  case  would  be,  independently 
of  the  contract,  has  been  the  subject  of  much  comment  by 
counsel.  The  plaintiff  sought  to  recover  the  rental  value  of 
the  space  which  he  could  not  use  by  reason  of  the  unsafe  con- 
dition of  the  building,  at  a  price  per  square  foot,  and  gave 
evidence  tending  to  show  that  the  several  floors  could  have 
been  rented  upon  that  basis  for  a  sum  which  in  the  aggregate 
was  considerably  more  than  the  entire  rent  reserved  in  the 
lease.  In  support  of  this  basis  for  damages,  reference  is  made 
to  the  fact  that,  in  the  agreement  for  a  lease,  it  was  provided 
that,  for  the  portions  of  the  building  which  the  plaintiff  might 
occupy  before  the  commencement  of  the  term,  he  should  pay 
rent  at  a  certain  rate  per  square  foot  for  the  space  occupied. 
The  referee  also  adopted  this  method  for  ascertaining  the 
allowance  made  by  him  to  the  plaintiff  for  the  time  from  May 
1,  1888,  during  which  the  defendant  was  engaged  in  making 
repairs.  The  defendant's  counsel  insists  that  the  true  rule  of 
damages  was  either  the  cost  of  repairing  the  walls,  or  the  dif- 
ference between  the  rental  value  of  the  premises  as  they  were 
and  the  rental  value  as  they  would  have  been  if  the  covenant 
had  been  complied  with. 
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We  are  inclined  to  the  opinion  that  when  a  building  erected 
for  business  purposes  is  rented  as  a  whole  and  without  any 
specific  reference  to  a  use  by  way  of  sub-letting,  or  where  that 
is  not  the  primary  purpose  contemplated  by  the  parties,  the 
damages  for  the  breach  of  a  covenant  to  repair  is  the  differ- 
ence in  the  rental  value  of  the  premises  as  they  are  and  as 
they  were  to  be,  regarding  the  premises  as  a  whole,  and  that 
they  are  not  to  be  measured  by  supposed  loss,  by  reason  of  the 
tenant  being  unable  to  parcel  out  separate  portions  and  let 
them  to  under-tenants.  Such  a  rule  of  damages  would  lead 
to  great  uncertainty  and  subject  the  lessor  to  liability  based  on 
contracts  with  third  persons,  of  which  ordinarily  he  could 
know  nothing.  Loss  of  profits  upon  the  very  contract  sued 
upon,  if  definite  and  certain,  may  be  recovered  (Masterton  v. 
MayoT^  etc.y  7  Hill,  61),  or  where  a  contract  is  made  in  view 
of  an  already  existing  contract  with  a  third  person,  and  the 
contract  sued  upon  is  made  with  special  reference  to  such  con- 
tract and  to  enable  the  party  to  carry  it  out,  then  the  loss  sus- 
tained, or  the  profits  which  might  have  been  realized  oii  such 
contract  with  a  third  person,  may  be  a  proper  subject  for  con- 
sideration. {Messmore  v.  If,  Y.  Shot  cfe  Lead  Co,^  40  IS.  Y. 
422.)  But  in  the  ordinary  case  of  a  lease  of  a  building  to  be 
used  for  any  purpose  at  the  discretion  of  the  lessee,  and  there 
has  been  a  breach  by  the  lessor  of  a  covenant  to  repair,  the  rule 
which  measures  the  damages  by  the  difference  in  general  rental 
value,  is  usually  compensatory,  and,  in  most  cases,  best  satisfies 
the  demand  of  justice.  If  in  all  cases  it  does  not  afford  full 
compensation,  it  eliminates  an  element  of  speculation  and 
uncertainty  which,  if  permitted  to  be  considered,  would  often 
lead  to  great  injustice.  The  cases  of  Myers  v.  Bums  (35  N. 
Y.  269),  and  Eexter  v.  Knox  (63  Id.  561)  were  cases  of  leases 
for  hotel  purposes,  and  for  a  breach  by  the  landlord  of  a  cove- 
nant to  repair  the  tenant  was  allowed  to  recover  the  value  of 
the  use  of  certain  rooms  in  the  hotel  for  hotel  purposes 
during  the  time  they  were  rendered  untenantable  because  of 
the  failure  to  perform  the  covenant.  These  cases  fall  within  a 
well-defined  class,  which  permits  a  recovery  on  a  breach  of 


48  T.  H.  E.  Co.  V.  D.  L.  I.  Co.  [Nov., 

Opinion  of  the  Court,  per  Andrews,  Ch.  J.  [Vol.  144. 

contract  of  damages  which  it  may  be  found  were  contem- 
plated by  the  parties  when  the  contract  was  made,  as  a  conse* 
quence  of  the  breach  of  the  covenant.  The  claim  that  the  cost 
of  repairing  the  walls  is  the  measure  of  damages  cannot  be 
sustained.  If  the  tenant  had  elected  to  repair  the  walls  it  is 
possible  that  he  could  have  charged  the  necessary  expense  to 
the  landlord,  or  recouped  the  amount  in  an  action  brought 
for  the  rent.  But  a  tenant  is  not  bound  to  make  permanent 
and  important  repairs,  which  the  landlord  was  to  make, 
but  may  seek  his  remedy  by  action  to  recover  the  damages 
or  by  counterclaim.  {Gook  v.  SovlCy  56  N.  Y.  420;  Hex- 
ter  V.  King^  supra.) 

But  we  are  of  opinion  that  in  this  case  the  parties  have,  by 
their  contract,  fixed  the  rule  of  damages  for  a  breach  by  the 
defendant  of  his  covenant  to  make  alterations  required  at 
any  time  during  the  terra  by  municipal  or  other  public 
authority.  Modus  et  conventio  vincunt  legem.  The  lessor 
reserved  a  right  of  re-entry  to*  make  ".such  repairs  as  shall 
be  necessary  to  be  made  by  them,"  and  covenanted  to  make 
them  as  soon  as  practicable,  and  the  lease  provided  that 
meanwhile  the  "rent  hereinbefore  reserved  to  be  abated 
and  suspended,  etc.,  in  similar  manner  and  proportion  as 
it  is  hereinafter  agreed  such  rent  shall  abate  and  be  sus- 
pended in  case  of  damage  by  fire."  The  provision  in  respect 
to  damage  by  fire  declares  that  the  "rent  hereinbefore 
reserved,  or  such  part  thereof  as  shall  be  justly  proportionate 
to  the  portion  or  portions  of  the  said  demised  premises,  of 
the  use  of  which  the  said  party  of  the  second  part  (lessee), 
etc.,  shall  be  deprived  by  reason  of  such  damage,  etc.,  shall 
be  suspended  and  abated,"  etc.  The  parties  have  declared, 
in  substance,  that  in  the  case  now  presented  the  rent 
shall  be  apportioned  as  between  the  part  occupied  and  the 
part  not  tenan table.  The  measure  of  damages  would,  under 
the  agreement,  be  determined  by  assuming,  in  the  first  place, 
that  the  rent  reserved  is  the  annual  rental  value  of  the  whole 
premises,  and  by  then  ascertaining  the  proportionate  value  of 
the  portion  of  the  building  of  which  the  plaintiff  has  been 
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deprived  of  the  beneficial  use  by  the  f ailur^  of  the  defendant 
to  perform  its  covenant 

The  plaintifiE  failed  to  give  evidence  of  loss  founded 
upon  the  true  measure  of  damages.  But,  in  any  event, 
having  established  the  breach  of  the  covenant,  he  was 
entitled  to  nominal  damages,  and  even  tihese  were  not 
awarded.  The  referee  erred  in  the  rule  of  law  adopted  by 
him,  in  a  very  material  respect,  which  rendered  the  question 
of  nominal  or  substantial  damages  unimportant.  The  right  to 
nominal  damages,  where  the  right  thereto  has  been  improperly 
denied,  may  not  require  a  reversal  of  a  judgment  when  it 
appears  that  on  a  new  trial  on|y  nominal  damages  could  be 
recovered.  If  the  refusal  to  award  them  did  not  influence 
the  question  of  costs,  and  the  judgment  would  not  constitute 
an  estoppel  in  respect  to  other  interests,  the  party  whose  strict 
right  was  denied  might  not  be  deemed  aggrieved,  and  the 
judgment  would  not,  perhaps,  be  reversed  merely  to  vindicate 
a  barren  right.  But  it  wouJd  be  a  perversion  of  justice  to 
deny  a  new  trial  in  a  case  like  the  present,  where  the  court 
can  see  that  substantial  damages  have  been  suffered,  but  the 
party  mistook  the  basis  on  which  they  should  be  ascertained. 
In  ?uch  case  denial  of  the  right  to  nominal  damages,  to  Tjrhich 
in  any  event  the  party  was  entitled,  is  error  for  which  the 
judgment  should  be  reversed.  (See  JSro/ntingham,  v.  JPay, 
1  Jo.  Cas.  256 ;  Zeeda  v.  Metropolitan  Oaa  Light  Co.y  90 
K  Y.  26.) 

Other  questions  were  argued  at  the  bar,  but,  in  view  of  the 
conclusion  that  there  should  be  a  new  tri^l,  they  need  not  be 
considered. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 

SIGB3SL8— Vol.  XOIX.       7 
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IJJJ-— f  Aabov  R.  Stevens  et  al.,  Respondents,  v.  The  Oentbax 

|j44  a^  National  Bank  of  Boston  et  aL,  Impleaded,  etc, 

Appellants. 

The  courts  have  power  to  and  will  set  aside  as  a  nnllity  a  Judgment  or 
decree  obtained  by  fraud. 

Where  an  action  brought  in  the  Supreme  Court  of  this  state  has  been 
remoYed  into  the  United  States  Circuit  Court,  on  tbe  ground  of  citizen- 
ship  of  parties,  all  that  can  be  claimed  for  the  decree  of  the  latter  court 
therein  is  that  it  be  accorded  the  same  force  and  effect  as  a  similar  Judg- 
ment of  said  Supreme  Court. 

While  the  state  courts  have  no  autlioritj  to  stay  proceedings  in  actions  in 
the  Federal  courts,  when  the  parties  to  such  an  action  are  residents  of 
the  state,  a  state  court  of  equity  may  act  inperaonam  upon  those  parties 
and  direct  them  to  proceed  no  further  in  such  suit. 

An  action  was  brought  by  S.,  a  holder  of  bonds  issued  by  a  railroad  com- 
pany, secured  by  a  mortgage  on  its  property,  ostensibly  as  a  representa- 
tive of  all  the  bondholders,  to  charge  purchasers  on  sale  under  a  judg- 
ment in  an  action  to  foreclose  the  mortgage  as  trustees  for  the  bond- 
holders, on  the  ground  that  the  purchase  money  had  not  been  paid. 
The  complaint  also  prayed  for  a  receiver,  a  sale  of  the  property,  and 
that  all  titles  under  the  foreclosure  sale  should  be  declared  void.  The 
necessary  parties  to  make  such  a  decree  binding  were  not  brought  in. 
Other  bondholders  petitioned  to  be  made  parties,  but  their  applications 
were  denied.  A  receiver  was  appointed,  and  upon  his  petition,  he  was 
authorized  to  issue  receiver's  certificates,  the  same  to  be  a  first  lien  upon 
the  property.  Pursuant  to  a  judgment  in  that  action,  the  property  was 
sold.  One  of  the  holders  of  certificates  so  issued,  in  behalf  of  itself  and 
other  certificate  holders,  brought  an  action  against  the  purchasers  under 
said  Judgment  and  their  grantee,  asking  to  have  the  certificates  declared 
the  first  hen  on  the  property,  and  to  enforce  the  lien  by  a  sale,  etc. 
This  suit  was  removed  into  the  United  States  Circuit  Court,  on  the 
ground  of  citizenship  of  the  parties,  a  decree  was  there  entered  in  favor 
of  plaintiffs  and  a  sale  of  the  property  ordered.  Thereafter,  but 
before  a  sale  under  said  decree,  this  action  was  brought  by  bond- 
holders, all  the  parties  in  interest  being  brought  in,  for  relief  against 
the  S.  Judgment  and  the  proceedings  under  it,  on  the  ground  that 
the  action  was  fraudulent;  also,  to  enforce  the  original  foreclosure 
Judgments.  The  judgment  herein  perpetually  restrained  the  plaintiffs 
in  the  action  in  the  Federal  court  from  proceeding  with  a  sale  under  the 
decree.  The  sale,  however,  was  proceeded  with  and  the  property  sold. 
EM,  that  the  court  had  jurisdiction  to  review  the  S.  Judgment,  vacate 
it  as  fraudulent  and  set  aside  the  proceedings  under  it,  also,  to  enjoin 
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the  certificate  holders  from  proceeding  with  the  sale  under  the  decree; 
and  so,  that  the  sale  under  the  decree  was  without  force  or  effect. 

The  judgment  herein  directed  the  appointment  of  a  referee  to  ascertain 
who  were  the  owners  of  the  railroad  bonds,  and  which  of  them  were 
actually  brought  in  in  the  S.  suit,  and  the  referee,  to  sell,  was  directed 
to  pay  the  net  amount  realized  to  the  bondholders,  except  that  as  to  the 
proportions  coming  to  the  owners  of  such  bonds  as  were  in  the  8.  suit  he 
should  pay  so  much  thereof  to  the  owners  of  the  certificates  as  would 
be  necessary  to  satisfy  the  same,  and  the  balance,  if  any,  to  the  holderl 
of  said  bonds.    Bield,  that  the  judgment  was  proper. 

Reported  below,  69  Hun,  480. 

(Argued  October  25,  1894;  decided  November  27,  1894.) 

Appsal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  May  9, 1893,  which  aiHrmed  a  judgment  in 
favor  of  plaintifis  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material,  are 
stated  in  the  opinion. 

Matthew  Hale  for  appellants.  The  decision  and  judgment 
appealed  from  are  erroneous  in  that  they  undertake  to  per* 
petually  enjoin  the  appellants  from  proceeding  with  the  sale 
of  the  premises  under  the  decree  of  the  Circuit  Court  of  the 
United  States,  a  copy  of  which  is  appended  to  the  answer  of 
the  defendant,  the  Central  National  Bank  of  Boston,  and 
from  suffering  said  sale  to  proceed.  {McKi/m,  v.  VoorhiSy 
7  Cranch,  279;  Bhode  lalcmd  v.  MasedchueetU^  12  Pet, 
718 ;  TT.  S.  v.  Council  of  Xeohuky  6  Wall.  514 ;  Mayor 
V.  Lord^  9  id.  409 ;  Suprs,  v.  Duraml^  Id.  416 ;  Arny  v. 
Sfwj^B.^  11  id.  136;  R.  Cf.  R.  R.  Co.  v.  GomiOa,  139 
U.  S.  478 ;  In  re  S.  S.  T.  B.  Co.,  136  N.  Y.  169 ;  CareU  v. 
Heymam^  111  U.  S.  176 ;  Dupa^eur  v.  Rochereau^  21  WalL 
180 ;  Erifihry  v.  Palmier,  107  U.  S.  3.)  The  motion  to  dismiss 
the  complaint  upon  the  merits  should  have  been  granted. 
{Kerr  v.  ElodgeU,  48  N.  Y.  62 ;  Thompson  v.  Brown,  4 
Johns.  OL  619,  688 ;  Wilder  v.  Keeler,  3  Paige,  164 ;  Brooks 
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V.  Gibbons,  4  id.  874 ;  Egberts  v.  Wood,  3  id.  617 ;  Travis  r. 
Myers,  «7  K  Y.  542;  Schuehle  v.  Heiman,  86  id.  270; 
Eoba/rt  v.  Edbwrt,  23  Hun,  384 ;  In  re  AUy.-Gm.  v.  iT.  JL.  Z. 
Ins.  Oo^  77  N.  Y,  297,  299,  300;  Lewis  v.  Jones,  50  Barb. 
645,  673;  Freenum  v.  ^^^,44  N.  Y.  50;  Frederick  v. 
Brewster,  26  Hun,  236 ;  Hori/m  v.  2>cm;w,  26  K.  Y.  495 ; 
PwrTcvnsan  v.  Shermcm,  74  id,  88.) 

Edward  Winslow  Paige  for  respondents.  The  injunctioa 
was  correctly  adjudged ;  equity  required  that  the  parties  to 
this  action  should  not  be  permitted  to  proceed  with  the  sale 
under  the  decree  of  the  United  States  court.  (iV.  Y.,  iT.  ff. 
dh  jff.  B.  JR.  Co.  V.  Schuyler,  34  N.  Y.  30 ;  Barry  r.  Brune^ 
8  Hun,  395 ;  HaJsY.  Cflauson,  60  N.  Y.  339 ;  Eingy.  Duryea^ 
76  id.  626  ;  iT.  T.  d6  iT.  H.  R.  Co.  v.  ScJmyler,  17  How.  Pr. 
464,  468;  N.  Y.  &  N.  H.  R.  R.  Co.  v.  Haws,  56  N.  Y. 
175 ;  Vail  v.  Knapp,  49  Barb.  299 ;  Claflvn  v.  Eandin,  62 
How.  Pr.  284;  C.  I.  Co.  v.  McClaren,  5  V.  C.  416;  Dehon 
V.  Foster,  4  Allen,  545,  550  \  7  id.  57 ;  Vam,  Gilder  v.  Van 
Gilder,  26  Hun,  356,  360  ;  French  v.  Hay,  22  Wall.  250 ;  B. 
(&  O.  R.  Co.  V.  Ford,  33  Fed.  Rep.  170 ;  The  Amsterdamy 
23  id.  112 ;  Murray  v.  Overstotte,  8  id.  110 ;  Fish  v.  U.  P. 
R.  R.  Co.,  10  Blatchf.  518,  520 ;  Marshall  v.  Holmes,  141 
TJ.  S.  580.)  The  judgment  and  proceedings  in  Sackett's  suit 
were  properly  reviewed,  reversed,  vacated  and  set  aside. 
{GampbeU  v.  R.  R.  Co.,  1  Woods,  368;  HaUeU  v.  HdOeU,  » 
Paige,  15,  22;  W.  R.  R.  Co.  v.  miam.,  48  N.  Y.  513,517, 
518;  Ensminger  v.  Powers,  108  U.  S.  292  ;  W.  T.  B.  Co.  v. 
Hatch,  125  id.  1 ;  Thomas  v.  Hav>ie,  10  Wheat.  146 ;  Park- 
inson V.  Sherrrum,  74  N.  Y.  88 ;  57  Hun,  509 ;  HacMey  v. 
Draper,  60  N.  Y.  88,  92 ;  Dobson  v.  Pea/rce,  12  id.  156 ;  StaU 
V.  P.  ^an*,  33  id.  9,  27;  Ihmning  v.  LeamU,  85  id.  80.) 

• 

Babtlett,  J.    This  appeal  involves  a  contest  between  the 

bondholders    and    holders  of  receiver's  certificates  of  the 

Lebanon  Springs  Eailroad  Company  and  its  successor,  the 

Harlem  Extension  Bailroad  Oompany. 
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A  recital  of  the  main  facts  in  this  litigation  is  essential  as 
it  will  present  clearly  the  questions  of  law  submitted  for  our 
determination. 

The  Lebanon  Springs  Bailroad  Company,  in  1869,  was 
operating  its  completed  road  from  Chatham,  New  York,  to 
Bennington,  Vermont ;  prior  to  that  time,  in  July,  1867,  it 
issued  and  sold  its  bonds  to  the  amount  of  two  millions  of 
dollars,  and  secured  the  same  by  mortgage  to  the  Union  Trust 
Company  of  New  York,  in  trust,  covering  its  property,  rights 
and  franchises. 

Early  in  the  year  1870,  the  Lebanon  Springs  Eailroad  Com« 
pany  consolidated  with  the  Bennington  and  Bntland  Bailroad 
Company,  of  Yermont,  and  the  new  corporation  took  the  name 
of  the  Harlem  Extension  Bailroad  Company. 

This  latter  company  in  April,  1870,  made  its  mortgage  to 
the  Union  Trust  Company  of  New  York,  in  trust,  to  secure 
the  payment  qi  four  millions  of  dollars  of  its  bonds,  but  only 
one  miUion  four  hundred  thousand  dollars  of  this  issue  were 
negotiated. 

In  February,  1872,  the  Union  Trust-  Company  began  the 
foreclosure  of  the  first-named  mortgage  in  the  Supreme  Court 
of  New  York,  and  later  in  the  same  year  it  filed  bills  in  the 
Court  of  Chancery  in  Yermont  to  foreclose  both  mortgages 
in  that  jurisdiction. 

Li  December,  1872,  and  while  the  suits  mentioned  were 
pending,  the  Harlem  Extension  Bailroad  Company  consoli- 
dated with  corporations,  not  material  to  mention  in  this  eon- 
nection,  and  assumed  the  name  of  the  New  York,  Boston  and 
Montreal  Bailway  Company. 

In  January,  1873,  the  property  covered  by  the  two  miUion 
mortgage  in  this  state  was  sold  and  conveyed,  in  the  Union 
Trust  Company  foreclosure  suit,  to  James  C.  Hull,  a  clerk  in 
ihe  oflSce  of  defendant  William  Butler  Duncan,  for  the  nomi- 
nal sum  of  one  hundred  thousand  dollars,  and  about  the  same 
time  there  were  sales  under  the  Yermont  decrees  and  convej- 
anoes  execnted  to  Charles  G.  Lincoln,  a  clerk  for  one  Treaor 
W.  Park,  for  the  nominal  sum  of  fifty  thousand  dollars. 
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It  is  found  in  this  action  that  the  Union  Trust  Oompan j 
never  did  anything  to  enforce  the  payment  of  these  bids,  and 
that  they  were  never  paid. 

On  the  28th  of  January,  1878,  Hull  and  Lincoln,  without 
any  consideration,  executed  to  the  defendant  William  Butler 
Duncan  and  one  Trenor  W.  Park  a  bond  for  the  payment  of 
five  millions  of  dollars,  secured  by  mortgage  covering  the 
property  conveyed  to  them  under  the  foreclosure  sales  in 
New  York  and  Vermont. 

It  is  found  in  this  action  that  both  Duncan  and  Park  knew 
that  the  consideration  for  the  deeds  to  Hull  and  Lincoln 
remained  unpaid.  On  the  80th  of  January,  1873,  Hull  and 
Lincoln  conveyed  the  property  without  consideration,  and 
subject  to  the  Duncan  and  Park  mortgage,  to  the  New  Fork, 
Boston  and  Montreal  Railway  Company. 

The  five  million  dollar  mortgage  made  to  Duncan  and  Park 
represented  substantially  the  aggregate  indebtedness  which 
the  New  York,  Boston  and  Montreal  Railway  Company  was 
to  assume  under  the  consolidation  and  other  agreements. 

The  latter  company  paid  to  Duncan  and  Park  $807,077,05 
on  account  of  the  money  due  on  said  mortgage,  but  failed  to 
pay  the  balance,  became  insolvent,  and,  in  April,  1875,  Daniel 
Butterfield  was  appointed,  by  the  Supreme  Court  of  the  State 
of  New  York,  receiver  of  all  its  property  and  effects. 

During  the  year  1873  the  New  York,  Boston  and  Montreal 
Bailway  Company  executed  to  Seligman,  Sherman  and  Brown 
a  mortgage  to  secure  bonds  to  the  aggregate  amount  of  twelve 
millions  two  hundred  and  fifty  thousand  dollars ;  also  another 
mortgage  to  the  New  York  Loan  and  Indemnity  Company  to 
secure  the  payment  of  additional  bonds  to  the  aggregate  amount 
of  twelve  millions  seven  hundred  and  fifty  thousand  dollars. 

A  sufiicient  amount  of  these  bonds  were  sold  in  Europe  to 
realize  six  millions  of  dollars. 

In  November,  1873,  tl^e  New  York,  Boston  and  Montreal 
Bailway  Company  leased  its  road  to  the  Central  Yermont 
Bailway  Company,  which  lease  was  operated  until  August 
90th,  1877,  when  it  was  abandoned. 
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In  the  meantime  the  lessor  company  had  become  insolvent^ 
as  already  stated,  and  in  September,  1877,  one  Russell  C.  Boot 
took  possession  of  the  property  withont  legal  right,  and,  sub- 
sequently, on  November  37th,  1877,  delivered  possession 
thereof  to  a  corporation  called  the  Harlem  Extension  Bailroad 
South  Coal  Transportation  Company.  ^ 

Root,  in  the  name  of  this  company,  and  as  its  president, 
continued  to  operate  the  road  until  possession  was  taken  from 
him  by  the  court,  as  will  presently  appear. 

In  September,  1880,  one  Marvin  Sackett,  a  bondholder  of 
the  Lebanon  Springs  Railroad  Company,  brought  an  action  in 
the  Supreme  Court  of  New  York  against  Russell  C.  Root,  the 
Harlem  Extension  Railroad  South  Coal  Transportation 
Company,  the  New  York,  Boston  and  Montreal  Railway 
Company,  and  Daniel  Butterfield  as  its  receiver.  Sackett 
alleged  in  his  complaint  that  he  brought  the  action  "  in  behalf 
of  himself  and  all  other  bondholders  of  the  Lebanon  Springs 
Railroad  Company,  similarly  situated,  who  hold  any  of  the  two 
millions  of  dollars  of  the  bonds  of  the  Lebanon  Springs  Rail- 
road Company,  hereinafter  referred  to,  and  who  shall  be  enti- 
tled to  avail  themselves  of  the  benefit  of  this  suit." 

The  complaint  further  alleged  the  mortgage,  to  secure  plain- 
tiffs bonds  to  the  Union  Trust  Company  of  New  York,  the 
action  to  foreclose,  the  sale  thereunder,  and  the  non-payment 
of  the  purchase  money  to  the  trustee. 

In  brief,  the  Sackett  suit  was  ostensibly  a  representative 
action  for  the  benefit  of  bondholders,  and  sought,  apparently, 
to  charge  Duncan,  and  his  clerk,  Hull,  who  took  title  at  the 
foreclosure  sale  in  this  state,  as  trustees  for  the  bondholders. 
The  complaint  further  prayed  for  a  receiver,  a  sale  of  the 
property,  that  all  titles  under  the  foreclosure  sale  should  be 
declared  void,  and  for  such  other  relief  as  was  just. 

It  will  be  observed  that  while  the  Sackett  suit  professed  to 
seek  the  objects  indicated,  that  it  failed  to  bring  before  the 
court  the  necessary  parties  to  render  such  a  decree  as  was 
prayed  for  binding,  viz. :  The  Union  Trust  Company  of  New 
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York,  BoBcaDy  Park,.  Hull,  Un^lxi  and  Hxe  truateea  under 
the  mortgages. 

The  record  in  the  Sackett  snit  also  discloaes  some  other 
remar^ble  features^ 

In  October,  1880,  John  Yan  Valkenburgh  was  appointed 
receiver.  Intermediate  the  appointment  of  the  receiver  and 
Feb.  Ist,  1881,  holders  of  large  amounts  of  botli  Lebanon 
Springs  and  Harlem  Extension  bonds  petitioned  the  court  in 
two  separate  proceedings  to  be  made  parties  to  the  action,  but 
both  applicati^bns  were  denied.  After  the  denial  of  these 
motions  and  in  Feb.,  1881,  the  receiver  petitioned  for  instruc- 
tions, and  suggested  that  he  issue  certificates  to  be  made  a  first 
lien  for,  among  other  things,  the  "  settlement  of  unavoidable 
indebtedness  of  the  company  now  existing.'*  April  2d,  1881, 
after  the  coming  in  of  the  report  of  an  expert  to  examine  the 
railroad,  and  no  one  appearing  except  the  receiver's  counsel, 
the  receiver  was  ordered  to  issue  certificates  of  indebtedness 
to  the  amount  of  $350,000,  and  a  referee  was  appointed  "  to 
hear  and  determine  all  existing  claims  against  said  Lebanon 
Springs  Eailroad  Company."  The  receiver  had  previously 
borrowed  twenty-five  thousand  dollars  without  authority  of 
the  court.  The  disposition  made  of  a  portion  of  the  proceeds 
realized  by  the  sale  of  the  receiver's  certificates  will  be  con- 
sidered later. 

The  Sackett  suit  did  not  reach  final  judgment  until  Janu- 
ary, 1886,  after  a  delay  of  between  four  and  five  years. 
Lttter  in  1885  the  referee  under  the  judgment  sold  the  prop* 
erty  to  William  Foster,  Jr.,  for  $155,000. 

The  action  at  bar  was  begun  in  the  Supreme  Court  of  New 
York,  April,  1887,  by  bondholders  owning  bonds  of  both  the 
Lebanon  Springs  Bailroad  Company  and  the  Harlem  Exten* 
sion  Kailroad  Company.  • 

The  complaint  brings  in  all  the  parties  in  interest ;  it  seeks 
to  enforce  the  foreclosure  judgments  and  decrees  of  1872  in 
the  suits  instituted  by  the  Union  Trust  Company  of  New 
York  both  in  Vermont  and  this  state ;  it  is  also  in  the  nature 
of  a  bill  of  review  of  the  judgment  in  the  Sackett  suit  and  a 
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bill  for  relief  agsinBt  the  judgment  aad  proceedings  in  that 
suit  aft  fraudulent ;  it  also  seeks  the  foreclosure  of  all  junior 
liens. 

The  Special  Term  on  Nov.  10th,  1S91,  rendered  a  judg- 
ment for  the  plaintifTs  in  this  action,  a  sale  of  the  property 
was  made  by  the  referee,  and  on  the  16th  of  May,  1892, 
TTilliam  Foster,  Jr.,  received  a  deed  as  purchaser. 

This  judgment  was  affirmed  by  the  General  Term  of  the 
third  department. 

It  now  becomes  necessary  to  consider  the  manner  in  which 
this  appeal  is  presented. 

In  1886,  and  before  the  case  at  bar  was  begun,  one  of  the 
defendants  in  tliis  action,  the  Central  National  Bank  of  Boston, 
on  behalf  of  itself  and  all  other  holders  of  the  receiver's  cer- 
tificates issued  under  the  judgment  in  the  Sackett  suit, 
brought  an  action  in  the  Supreme  Court  of  New  York  against 
Foster  and  Hazard,  the  purchasers  under  the  Sackett  judg- 
ment and  a  corporation  called  the  New  York,  Rutland  and 
Montreal  Eailway  Company,  tlieir  grantee.  The  complaint  in 
this  action  recited  in  detail  the  proceedings  in  the  Sackett  suit 
which  led  to  the  issuing  of  receiver's  certificates,  alleged  that 
the  Central  National  Bank  of  Boston  held  two  hundred 
iLud  fifty  thousand  dollars  par  value  of  the  same,  and  that  the 
balance  of  certificates  were  owned  by  divers  persons  and 
<;orporations. 

It  was  also  aJleged  that  Hazard  and  Foster,  when  purchas- 
ing under  the  Sackett  judgment,  had  assumed  and  agreed  to 
pay  the  amount  of  unpaid  principal  and  interest  on  said  cer- 
tificates of  indebtedness  after  application  of  the  purchase 
money. 

It  prayed  that  the  certificates  be  declared  a  first  lien  on  the 
property;  that  a  receiver  be  appointed,  property  sold  and 
Hazard  and  Foster  adjudged  to  pay  deficiency.  This  suit 
was  rOTaoved  into  the  United  States  Circuit  Court  on  petition 
of  the  defendants  on  ground  of  citizenship  of  parties. 

On  the  24th  of  March,  188T,  a  decree  was  entered  in  £ftv(« 
of  plaintiffs  and  a  sale  of  the  property  ordered. 
SiCKBLS— Vol.  XCIX.  i      8 
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Within  thirty  days  after  the  entry  of  this  decree  the  action 
at  bar  was  begun  and  proceeded  to  judgment  before  sale  under 
the  Federal  decree,  which  did  not  take  place  until  1892. 

The  defendants  appealing  from  the  judgment  in  the  action 
at  bar  are  the  certificate  holders,  and  the  only  questions  pre- 
sented are  on  their  behalf. 

It  is  urged  by  the  learned  counsel  for  the  appellants  that 
the  judgment  appealed  from  is  erroneous  in  perpetually 
enjoining  the  appellants  from  proceeding  with  the  sale  of  the 
premises  under  the  decree  of  the  Circuit  Court  of  the  United 
States ;  also,  in  authorizing  the  referee  to  determine  who  were 
the  owners  of  receiver's  certificates ;  also,  on  the  merits,  and 
that  the  motion  to  dismiss  the  complaint  should  have  been 
granted. 

The  appellants'  counsel  insists  that  this  case  presents  a  con. 
flict  of  jurisdiction  between  the  state  and  Federal  courts,  and 
that  the  injunction  clause  of  the  judgment  which  perpetuaUy 
enjoined  and  restrained  the  Central  National  Bank  of  Boston 
and  other  certificate  holders  from  proceeding  with  the  sale 
under  the  United  States  Circuit  Court  decree  was  an  unlawful 
interference  with  the  due  and  orderly  procedure  of  a  suit  in 
which  the  Federal  court  had  first  acquired  jurisdiction  of  the 
subject-matter.  We  have  been  cited  to  many  cases  in  the 
state  and  United  States  courts  dealing  with  this  question  of 
concurrent  jurisdiction  and  declaring  well-settled  principles 
that  govern  the  procedure  under  such  circumstances. 

We  do  not  consider  that  such  a  question  is  presented  in  this 
case,  but  are  of  opinion,  assuming  that  the  Sackett  suit  is 
fraudulent,  that  it  was  competent  for  the  Supreme  Court  of 
New  York  in  the  action  at  bar  to  ►bring  before  it  all  the  par- 
ties in  interest  and  to  review  the  judgment  in  the  Sackett  suit, 
to  vacate  it  as  fraudulent  and  to  deal  as  a  court  of  equity  with 
the  holders  of  the  receiver's  certificates  issued  under  the  Sack- 
ett judgment.  It  must  be  admitted  that  the  United  Statca 
Circuit  Court  had  jurisdiction  of  the  subject-matter  in  tlie 
suit  referred  to,  and  that  its  decree  was  proper  and  binding 
upon  the  parties  before  it. 
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There  is  nothing  in  the  judgment  at  bar  that  attacks  the 
jnrisdiction  of  the  United  States  Circuit  Court  or  questions 
the  legality  of  its  decree. 

The  suit  in  the  United  States  Circuit  Court  ifras  founded 
upon  the  judgment  and  orders  in  the  Sackett  suit,  and  sought 
as  against  the  defendants  therein  to  enforce  their  provisions 
and  to  secure  to  the  certificate  holders  those  rights  as  to  pri» 
ority  of  lien  and  personal  judgment  against  Hazard  and 
Foster,  to  which  the  Sackett  judgment  entitled  them. 

It  was  after  the  decree  of  the  United  States  Circuit  Court 
was  rendered  that  the  Supi*eme  Court  of  New  York,  sitting 
as  a  court  of  equity,  assumed  jurisdiction  of  all  the  parties 
connected  with  this  long  and  complicated  contest,  and  under- 
took to  adjust  their  rights  and  interests. 

In  so  doing  it  rendered  its  judgment  reviewing  and  revers- 
ing the  Sackett  judgment,  setting  aside  the  sale  and  referee's 
deed  to  Hazard  and  Foster  under  it  and  enjoining  the  certifi- 
cate holders  from  proceeding  with  the  sale  under  the  United 
States  Circuit  Court  decree. 

It  is  thus  apparent  that  if  a  court  of  equity,  having  jurisdiction 
of  all  the  parties,  was  to  give  complete  relief  in  dealing  with 
the  entire  subject-matter,  it  must  restrain  the  certificate  holders 
from  proceeding  with  the  sale  under  the  decree  of  the  United 
States  Circuit  Court,  as  the  foundations  of  that  suit  had  been 
utterly  swept  away  by  the  judgment  in  the  action  at  bar. 
Unless  this  power  existed  in  the  Supreme  Court  of  the  state 
of  New  York  it  was  powerless  to  adjust  the  conflicting  inter- 
ests submitted  for  its  consideration. 

We  think  it  is  clear,  both  upon  principle  and  authority,  that 
this  power  did  exist,  and  that  the  sale  under  the  decree  of  the 
United  States  Circuit  Court  was  without  force  or  effect  as  to 
the  parties  in  that  suit,  as  they  proceeded  in  violation  of  the 
injunction  contained  in  the  judgment  at  bar.  The  setting 
aside  of  the  judgment  in  the  Sackett  suit,  upon  which  the  suit 
in  the  United  States  Circuit  Court  was  founded  for  fraud,  was 
a  new  fact  occurring  since  the  decree  in  that  court  which  gave 
jurisdiction  in  this  action  to  enjoin  proceedings  thereon. 
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Judge  Story  (2  £q.  Jq.  §  899, 13th  ed.)  uses  thiB  language 
in  regard  to  foreign  courts,  but  it  is  equally  applicable  to  stat^ 
and  Federal  courts,  viz. : 

^^  Although  the  courts  of  one  country  have  no  authority  to 
stay  proceedings  in  the  courts  of  another,  they  have  undoubted 
authority  to  control  all  persons  and  things  within  their  own 
territorial  limits.  When,  therefore,  both  parties  to  a  suit  in  a 
foreign  country  are  residents  within  the  territorial  limits  of 
another  country,  the  courts  of  equity  in  the  latter  may  act  in 
fer^onam  upon  those  parties,  and  direct*  them  by  injunction 
to  proceed  no  further  in  such  suit. 

^^  In  such  a  case  these  courts  act'  upon  acknowledged  prin- 
eiples  of  public  law  in  regard  to  jurisdiction. 

"  They  do  not  pretend  to  direct  or  control  the  foreign  court, 
but,  without  regard  to  the  situation  of  the  subject-matter  of 
the  dispute,  they  consider  the  equities  between  the  parties  and 
dieifiTe^  im»  pereonomh  according  to  those -equities  and  enforce 
obedience  to  their  decrees  by  process  m  peraoncum.^^ 

This  is  the  acknowledged  rule  in  England  and  thia  country. 

In  the  case  of  Bwrry  v.  Brtme^  reported  below  in  8  Hun, 
896,  and  aflirmed  by  this  court  (71  N.  T.  262),  this  rule  was 
acted  upon,  and  the  Supreme  Court  of  this  state  enjoined  the 
parties  before  it  from  collecting  a  judgment  recovered  in  the 
United  States  Circuit  Court  for  the  district  of  Maryland. 
(See,  also.  Mead  v.  Merritty  2  Paige,  404 ;  Dehon  v.  Foster^ 
4  Allen,  550 ;  Savage  v.  Allerhy  54  K  Y.  458 ;  Harlem  B.  B. 
V.  ffau>s,  56  id.  175;  If.  T.  &  N.  H.  B.  B.  Co. y. Schuyler^ 
17  How.  Pr.  464,  468 ;  Carron  Iron  Co.  v.  Madarenj  6  H. 
L.  C.  439,  and  English  cases  there  cited.) 

Passiog  from  this  point  it  should  be  remembered  that  the 
suit  of  the  Central  National  Bank  of  Boston  was  begun  in  the 
Supreme  Court  of  New  York  and  was  removed  into  the  United 
States  Circuit  Coxart  on  the  ground  of  citizenship  of  parties. 

All  that  can  be  claimed  for  the  decree  of  the  latter  court  is 
that  it  be  accorded  the  same  force  and  effect  as  a  similar  judg- 
ment of  the  Supreme  Court  of  New  York.  {Dupaaseur  v. 
Bochereauy  21  Wall  130,  135  j  Creeceni  Lwe  Stock  Co.  v. 
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Buicheitif  OtUon,  120  H.  S.  141, 147.)  It  cannot  be  doubted 
that  if  the  Central  National  Bank  of  Boston  had  proceeded  to 
JQdgmeiit  in  the  Supreme  Court  of  Kew  York  that  the  judg- 
m«at  in  the  case  at  bar  would  hare  dealt  with  that  judgment 
precisely  as  it  did  with  the  decree  in  the  United  States  Circtdt 
Court 

We  will  now  consider  the  disposition  of  this  case  by  the 
court  below,  on  the  merits. 

An  examination  of  the  evidence  satisfies  us  that  the  findings 
of  fact  are  abundantly  sustained.  ^ 

The  fifth  and  sixth  findings  of  fact  are  to  the  effect  that  the 
suit  of  Sackett  was  neither  brought  nor  conducted  for  tlie  pur- 
pose of  realizing  the  property  to  the  owners  of  the  Lebanon 
Springs  bonds,  but  that  it  was  brought  and  conducted  for  the 
purpose  of  realizing  out  of  the  property  certain  individual 
claims  of  Sackett  and  Tilden  in  preference  to,  and  at  the 
expense  of  the  other  Lebanon  Springs  bondholders,  which 
claims,  if  valid,  were  not  liens  upon  the  property  and  were 
behind  the  mortgage.  It  appears  that  these  claims  exceeded 
thirty  thousand  dollars,  and  the  aggregate  fees  of  counsel  and 
receiver  were  about  siirty-one  thousand  dollars,  all  of  which 
were  paid  out  of  the  proceeds  realized  by  the  sale  of  receiver's 
certificates. 

The  failure  to  bring  in  the  necessary  parties  in  order  to  ren- 
der binding  any  judgment  that  might  be  obtained  in  the  Sack- 
ett suit,  is  sufficient  of  itself  to  stamp  the  entire  proceeding  as 
colorable  and  fraudulent.  There  was  in  fact  no  real  contest, 
and  the  rights  of  bondholders  were  ignored. 

The  absence  from  the  record  of  the  Union  Trust  Company 
of  New  York,  of  Park,  Duncan,  Hull,  Lincoln  and  the  trustees 
under  the  other  mortgages  than  those  represented  by  the 
Union  Trust  Company  renders  the  Sackett  suit  a  legal 
absurdity.  {Western  R,  R.  Cb.  v.  Nolcm,  48  K  Y,  513; 
HaUett  V.  HaUeti,  2  Paige,  15-22.) 

We  do  not  deem  it  necessary  to  discuss  in  detail  the  legal 
points  raised  attacking  the  jurisdiction  of  the  court  and  the 
form  of  the  action. 
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We  think  this  suit  is  maintainable  under  established  princi- 
pies  of  equity  jurisprudence. 

The  rule  is  well  settled  that  courts  will  set  aside  as  a  nulUtj 
a  judgment,  decree  or  award  obtained  by  fraud.  {Hockley  v. 
Draper,  60  N.  Y.  88  ;  State  of  Michigan  v.  Phomix  Bank, 
33  id.  8  ;  Dobson  v.  Pearce,  12  id.  156  ;  WrigU  v.  MHUtj 
8  id.  9 ;  Whittlesey  v.  Ddaney,  73  id.  571 ;  TiemanY.  Wilson, 
6  Johns.  Ch.  411 ;  Carnphell  v.  Pailroad  Co.,  1  Woods,  368.) 

This  action  was  promptly  begun  within  two  years  after  the 
sale  in  the  Sackett  suit,  and  is  to  be  regarded  as  a  bill  for 
relief  against  the  Sackett  judgment  and  all  proceedings  in 
that  suit  as  fraudulent.  It  is  not  necessary  to  consider  it  as 
strictly  a  bill  of  review  nor  to  discuss  the  law  bearing  upon 
fiuits  of  that  nature. 

The  action  was  properly  and  seasonably  brought. 

There  is  the  further  question  whether  the  certificate  holders 
have  any  just  ground  to  complain  of  the  judgment  as  entered. 

By  its  provisions  a  referee  was  appointed  to  ascertain  who 
were  the  owners  of  the  Lebanon  Springs  bonds  and  which  of 
-the  bonds  were  actually  in  the  Sackett  suit.  It  further  pro- 
vided that  the  referee  to  sell  should  pay  the  net  amount  real- 
ized to  the  Lebanon  Springs  bondholders,  except  that  as  to 
the  proportions  coming  to  the  owners  of  such  bonds  as  were 
in  the  Sackett  suit,  he  should  pay  so  much  thereof  to  the 
holders  of  the  receiver's  certificates,  and  the  balance,  if  any, 
to  the  holders  of  such  bonds. 

The  bondholders  of  the  Lebanon  Springs  Railroad  Co.  duly 
represented  in  the  Sackett  suit  were,  of  course,  bound  by  the 
order  and  judgment  authorizing  the  issue  of  certificates ;  the 
remaining  bondholders  were  in  no  way  affected  by  the 
judgment. 

It  is,  therefore,  apparent  that  the  certificate  holders  have 
been  as  fully  protected  by  the  judgment  in  the  case  at  bar  as  was 
jpossible.     There  are  no  exceptions  that  should  lead  to  reversal. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Gkay,  J.,  not  voting. 

Judgment  affirmed. 
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The  People  ex  rel.  Patbiok  Ready,  Respondent,  v.  The 
Mayob  and  Common  Council  op  the  City  of  Syeaousb  et 
al.',  Appellants. 

The  relator  entered  into  a  contract  with  the  city  of  Syracuse  to  construct 
a  sewer.  The  contract  provided  that  no  payment  shall  be  made 
"  until  the  cost  of  the  work  shall  have  been  assessed  upon  and  collected 
from  the  taxpayers  liable."  The  sewer  was  completed,  accepted  and 
used  by  the  city,  and  its  common  council  adopted  a  resolution  directing 
the  city  assessors  to  assess  the  costs  upon  the  abutting  property.  This 
was  done;  only  a  portion  of  the  assessment  was  collected,  and  nothing 
further  was  done  to  enforce  it.  The  common  council,  by  resolu- 
tion,  declared  its  intention  to  issue  improvement  bonds,  as  authorized 
by  the  city  charter,  to  pay  for  the  work,  but  this  was  not  done.  Held, 
that  the  relator  was  entitled  to  a  mandamus  requiiing  the  city  authori- 
ties to  complete  the  collection  of  the  assessment  or  to  issue  the  bonds. 

The  contract  provided  that  all  plans,  explanations  and  directions  neces- 
sary to  carry  out  the  work  should  be  given  by  the  city  engineer,  and 
upon  its  completion  and  final  acceptance  by  the  engineer  he  was 
required  to  make  up  a  final  account  and  return  the  same  to  the  common 
council,  whereupon  it  was  provided  that  that  body  "shall  receive  and, 
when  satisfactory,  approve  the  same."  It  appeared  undisputedly  that 
the  engineer  gave  the  plans  and  directions  as  required,  and  that  the 
contractor  followed  the  directions.  The  engineer  returned  the  amount 
of  work,  etc.,  and  certified  the  account  to  be  correct,  and  that  the  work 
had  been  performed  according  to  the  contract.  The  common  council 
ratified  the  acceptance.  BM,  that  the  return  and  certificate  were  bind- 
ing on  the  parties,  and  that  evidence  tending  to  show  them  incorrect 
was  incompetent. 

Reported  below,  65  Hun,  821. 

(Argued  October  81,  1894;  decided  November  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  September  13, 
1892,  which  reversed  a  judgment  in  favor  of  defendants, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
denying  an  application  by  the  relator  for  a  peremptory  writ 
of  mandamus  requiring  the  appellant  to  complete  the  collec- 
tion of  an  assessment  to  compel  the  issue  of  bonds,  and  which 
granted  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Charles  JS,  Ide  for  appellants.  The  application  for  judg- 
ment on  the  alternative  writ  and  the  returns  was  properly 
denied.  {CHibert  v.  Oram,  12  How.  Pr.  456  ;  McOregor  v. 
McGregor^  35  id.  385,  393 ;  Tim  GHesen  v.  Vom  Giesen^  10 
N.  Y.  316,  318;  People  v.  ^dT.  of  Police,  107  id.  235,  240.) 
The  validity  of  the  claim,  to  provide  funds  to  pay  which  the 
writ  is  asked,  may  be  inquired  into.  {People  v.  Bd.  ofAppt.y 
3  Hun,  11;  64  N.  Y.  627;  People  v.  C(mal  Apprs.,  73 
id.  443 ;  Boneeteel  v.  Mayor^  etc.,  22  id.  162,  170 ;  Moore  v. 
Mayor y  etc.,  73  id.  238,  248 ;  LaTce  v.  WiUiaineburg,  4  Den. 
623;  Bond  v.  Mayor,  etc.,  19  K  J.  Eq.  376;  2  Dillon  on 
Mun.  Corp.  [4th  ed.]  §  810 ;  People  v.  Campbell,  72  N.  Y.  496.) 
The  relator  has  no  claim  enfordble  against  the  city ;  there- 
fore, the  peremptory  writ  was  properly  denied.  {Bonesteel  v. 
Mayor,  etc.,  22  N.  Y.  162,  166, 169  ;  Hague  v.  Philadelphmy 
48  Penn.  St.  627,  529 ;  City  of  Saoramento  v.  KirJc,  7  Cal. 
419,  420 ;  Wadleigh  v.  Town  of  Sutton,  6  N.  H.  15 ;  Bond 
V.  Mayor,  etc.,  19  N.  J.  Eq.  376 ;  Glaciue  v.  Black,  60  K  Y. 
145,  150 ;  Brady  v.  Mayor,  etc.,  115  id.  415  ;  Ovlick  v.  Con- 
oly,  42  Ind.  134 ;  Pratt  v.  Town  of  Swwnton,  15  Vt.  147.) 
If  the  relator  has  any  right  to  relief  under  the  contract,  he  has 
a  perfect  remedy  at  law.  {Cumming  v.  Mayor,  etc.,  11 
Paige,  596 ;  Smith  v.  City  of  Buffalo,  44  Hun,  156,  158 ; 
Sage  v.  City  of  BrooJdyn,  89  N.  Y.  189 ;  McCormich  v.  City 
of  Brooklyn,  108  id.  49,  55;  ReiUy  v.  City  of  Albany,  112 
id.  30,  42.) 

T.  E.  HancocTc,  Attorney-General,  for  respondent.  The 
defendants  are  estopped  from  denying  the  relator's  perform- 
ance of  the  contract  and  right  to  compensation.  {Messenger 
V.  Ciiy  of  Buffalo,  21  N.  Y.  199 ;  Laws  of  1885,  chap.  26, 
§  138 ;  OLeary  v.  Bd.  of  Education,  93  N.  Y.  1 ;  Moore  v. 
Mayor,  etCj  73  id.  238 ;  Peterson  v.  Mayor,  etc.,  17  id.  453 ; 
Miller  V.  diy  of  New  York,  53  Barb.  653 ;  Suprs.  v.  Briggs^ 
2  Den.  26;  Moore  v.  Mayor,  etc.,  98  N.  Y.  396 ;  Meech  v. 
City  of  Buffalo,  29  id.  198  ;  Voght  v.  City  of  Buffalo,  133  id. 
464;  MulAolland  v.  Mayor,  etc.,  US  id.  633;  BeillyY.  City 
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of  Albany,  112  id.  30  ;  Kingsley  v.  City  of  BrooJdyn,  78  id. 
200 ;  People  v.  Stevens,  71  id.  550 ;  Smith  v.  Alker,  102  id. 
87 ;  Guest  v.  City  of  Brooldyn,  69  id.  511 ;  People  v.  Leorkr 
wrd,  74  id.  445 ;  People  v.  Contracting  Board,  27  id.  381.) 
The  relator  is  entitled  to  a  peremptory  writ  of  mandamus. 
{Robs  v.  Curtis,  31  N".  Y.  609  ;  People  v.  Mead,  36  id.  234 ; 
F.  iT.  Bank  v.  Wheeler,  74  id.  201 ;  People  ex  rel,  v.  Brovm^ 
55  id.  180 ;  Hunt  v.  City  of  Utica,  18  id.  442.) 

Bartlett,  J.  This  is  an  appeal  from  an  order  of  the  Gen- 
eral Term,  fourth  department,  reversing  a  final  order  and 
judgment  of  the  Special  Term,  which  denied  relator's  applica- 
tion for  a  peremptory  writ  of  mandamus  to  complete  the  col- 
lection of  an  assessment  or  to  compel  the  issue  of  bonds  in 
accordance  with  the  charter  of  the  city  of  Syracuse,  in  order 
to  pay  the  relator  for  constructing  a  sewer. 

This  case  was  carefully  examined  by  the  General  Term  and 
the  questions  of  fact  discussed  at  length ;  we  agree  with  its 
conclusions  and  do  not  think  it  necessary  to  go  over  many  of 
the  points  discussed  in  the  opinion  below. 

We  shall  content  ourselves  with  a  statement  of  the  points 
which  we  hold  to  be  controlling. . 

There  are  certain  admitted  facts  in  this  case.  The  relator 
entered  into  a  contract  with  the  city  of  Syracuse  to  construct 
a  sewer  in  Fayette  and  Spruce  streets  ;  he  built  the  sewer  and 
delivered  it  to  the  city ;  the  city  has  since  tapped  it  and  con- 
nected it  with  the  sewers  in  Pine  street  and  Beach  street,  and 
it  is  now  used  to  conduct  the  water  from  these  connecting 
sewers ;  the  work  having  been  completed  the  city  engineer 
duly  certified  the  fact  to  the  common  council,  and  that  body 
adopted  a  resolution  directing  the  city  assessors  to  assess  upon 
the  abutting  property  the  costs  of  constructing  the  sewer,  and 
this  was  accordingly  done;  the  amount  so  assessed  was 
$5,545.24 ;  the  amount  of  $1,516.60  was  collected  by  the  city 
treasurer  and  nothing  further  has  been  done  to  enforce  the 
assessment ;  the  common  council  declared  its  intention  by  reso- 
Siokels  —Vol.  XCIX.        9 
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lution  to  issue  improvement  bonds  to  pay  for  the  construction 
of  the  sewer.  Confronted  by  this  situation  the  relator  sought 
by  mandamus  to  compel  the  mayor,  city  treasurer  and  com- 
mon council  to  perform  their  duties  by  collecting  the  balance 
of  the  tax  assessed,  or  by  issuing  bonds  as  required  by  law. 

It  is  urged  by  the  counsel  for  the  appellants  that  the  relator 
has  a  perfect  remedy  at  law  and  that  the  writ  of  mandamus 
was  properly  denied. 

The  contract  provided  that  no  payment  should  be  made  to 
the  relator  ^'  unt^l  the  cost  of  said  work  shall  have  been  ascer- 
tained and  assessed  upon  and  collected  from  the  taxpayers 
liable  to  local  taxation  upon  the  same." 

No  action  was,  therefore,  maintainable  by  the  relator  against 
the  city,  but  his  proper  remedy  was  to  compel,  by  mandamus, 
the  officers  of  the  city  having  the  matter  in  charge  to  proceed 
with  their  duties  as  required  bylaw.  {Hunt  v.  City  of  Utica^ 
18  K  T.  442;  Lake  v.  Trustees,  4  Denio,  520.) 

The  return  to  the  alternative  writ  set  up  several  defenses, 
but  those  insisted  on  were  that  the  sewer  was  not  located  at 
the  depth  required  by  the  contract,  and  that  the  certificate  of 
the  engineer  was  given  under  a  mistaken  idea  of  the  facts,  and 
was  false  and  incorrect. 

By  the  terms  of  the  contract  it  was  provided  that  all  plans, 
explanations  and  directions  necessary  to  carrying  out  the  work 
should  be  given  by  the  engineer  and  they  should  in  all  cases 
be  complied  with  by  the  contractor. 

It  appears  by  the  undisputed  evidence  in  this  case  that  the 
engineer  acted  under  the  clause  of  the  contract  and  through- 
out the  progress  of  the  work  gave  the  contractor  the  grade  of 
the  sewer  by  driving  pegs  into  the  earth,  each  containing 
figures  indicating  the  excavation  and  grade  at  that  particular 
point,  and  that  the  contractor  followed  the  directions  thus 
given  him. 

It  is  also  undisputed  that  an  inspector  appointed  by  the  city 
properly  performed  his  duty  as  the  work  progressed. 

The  contract  further  provided  that  after  the  completion  of 
the  work  the  engineer  ^^  shall  make  up  his  final  account  there- 
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for,  and  upon  his  final  acceptance  of  the  work  shall  return  to 
the  common  council  said  account  duly  verified  by  him,  where- 
upon said  common  council  shall  review,  and,  when  satisfactory, 
fihall  approve  the  same,"  etc. 

It  was  also  provided  that  this  return  should  be  the  account 
by  which  the  amount  of  work  done  and  amount  of  materials 
furnished  under  the  contract  should  be  computed. 

The  engineer  returned  the  amount  of  work  and  materials 
at  $5,241.24  and  certified  the  amount  to  be  correct  and  that 
the  work  had  been  performed  and  completed  according  to 
contract  and  specifications. 

The  city  of  Syracuse  has  never  charged  that  this  return  was 
fraudulent  nor  has  it  complained  of,  or  attacked  the  same  in 
any  way. 

In  this  proceeding  against  the  ministerial  officers  of  the  city 
it  is  alleged,  as  already  intimated,  that  the  return  was  given 
under  a  mistaken  idea  of  the  facts  and  that  the  certificate  was 
false  and  incorrect. 

"We  are  of  opinion  that  neither  the  city  nor  its  officers  are 
in  a  situation  to  attack  the  return  and  certificate  in  this 
proceeding. 

The  city  is  not  a  party  to  the  proceeding,  and  being  bound 
by  the  return  and  certificate  its  ministerial  officers  are  also 
bound  thereby. 

The  undisputed  evidence  shows  that  the  work  was  prose- 
cuted under  the  constant  supervision  and  inspection  of  the 
representatives  of  the  city  of  Syracuse  ;  that  it  was  accepted 
by  the  engineer  under  the  terms  of  the  contract ;  tliat  the 
common  council  ratified  that  acceptance  and  set  in  motion  the 
machinery  of  taxation  to  raise  the  money  due  the  relator,  and 
that  the  city  of  Syracuse  has  for  a  long  time  been  using  the 
sewer. 

Under  these  circumstances  any  evidence  introduced  tending 
to  show  the  return  and  certificate  incorrect  was  incompetent. 

The  return  and  certificate  of  the  engineer  stand  unim- 
peached  and  are  binding  upon  both  parties.  {Brady  v.  Mayor 
<(f  New  York^  132  N.  Y.  415  ;  Mulholland  v.  Mayor  of  New 
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T(yrk,  113  id.  631 ;  People  v.  SUphens,  Yl  id.  550;  DiXLon 
V.  Ciiy  of  Syracuse^  29  N".  Y.  St.  Kep.  912.) 

The  appellants,  acting  as  ministerial  officers  of  the  city  of 
Syracuse,  stand  as  to  the  money  already  raised  for  the  relator 
by  taxation  and  in  their  hands,  as  do  town  railroad  commis- 
Bioners  who  have  received  money  raised  by  tax  to  pay  interest 
on  town  bonds.  This  court  has  held  that  the  commissioners 
conld  not  draw  in  question  the  vaUdity  of  the  bonds  even  if  the 
town  had  authorized  the  defense  by  resolution  of  town  meet- 
ing.    {First  Nat,  Bank  of  Oxford  v.  Wheeler,  72  K  Y.  201.) 

There  seems  to  be  no  retison  why  the  city  of  Syracuse 
fihoxdd  not  pay  the  claim  of  the  relator. 

The  order  appealed  from  is  affirmed,  with  costs  in  all  the 
courts  and  judgment  absolute  is  ordered  in  favor  of  the  relator 
under  the  stipulation  of  the  appellants. 

All  concur. 

Ordered  accordingly. 


Barbara   Millkk,   Respondent,  v,   Fbedebick  P.  Gilbebt 

144  Qgi  et  al.,  Appellants,  et  al.,  Kespondent. 

145  fi38| 

The  holographic  will  of  G.,  an  illiterate  person,  contained  a  provision  by 
which  he  gave  to  his  wife  ' '  a  free  and  uncontrollable  use  and  occupancy  " 
of  certain  houses  and  lots  as  long  as  she  continued  his  widow.  If  she 
ceased  to  be  such  by  death,^  then  the  premises  were  directed  to  be  sold  and 
the  proceeds  equally  divided  among  the  testator's  four  children  named 
"or  their  heirs."  If  the  widow  ceased  to  be  such  by  marriage  then  the 
premises  were  directed  to  be  sold  and  one-half  the  proceeds  to  be  hers, 
'*  to  be  used  for  her  comfort  and  support  so  long  as  she  shall  live,  and 
then  it  shall  revert  back  "  to  said  children,  the  other  half  to  be  equally 
divided  among  them  "as  aforesaid."  In  an  action  for  partition  of  the 
premises  brought  after  the  death  of  the  widow  it  appeared  that  the 
children  named  survived  the  testator;  two  of  them  died  before  their 
mother.  Hetd,  that  there  was  no  eqmtable  conversion,  but  the  fee  of 
the  premises  vested  upon  the  testator's  death  in  the  four  children;  that 
the  direction  to  sell  and  divide  could  not  be  regarded  as  a  gift,  but 
simply  as  a  suggested  mode  of  division  in  lieu  of  legal  proceedings. 

Reported  below,  8  Misc.  Rep.  48. 

(Argued  November  2,  1894 ;  decided  November  27, 1894.) 
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Appeal  from  order  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  made  April  24, 1893,  which  overruled  the 
appellants'  exceptions  and  denied  a  motion  for  a  new  trial 
Also  appeal  from  an  order  amending  the  above  order. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

William  Sullivan  and  JTugh  A.  MoTeman  for  appellants. 
The  devolution  of  the  property  in  question  must  be  governed 
by  the  rules  applicable  to  personal  property,  the  wiU  effecting 
an  equitable  conversion  of  the  realty  into  money  on  the  termi- 
nation of  the  widowhood  of  the  testator's  wife,  whether  by 
marriage  or  death.  {Moncrief  v.  Boss,  50  N.  Y.  431 ;  Teed 
V.  Morton,  60  id.  502 ;  Fisher  v.  Banta,  66  id.  468 ;  Bope  y. 
Brewer,  136  id.  126 ;  Delaney  v.  MoCormack,  88  id.  174 ; 
Underwood  v.  CurUs,  127  id.  523  ;  Fritz  v.  Fritz,  43  N.  Y. 
S.  E.  755 ;  1  Jarman  on  Wills,  547-549 ;  Hood  v.  Bood^  85 
N.  T.  561 ;  Le7it  v.  Boward,  89  id.  169 ;  Asche  v.  Ascke,  113 
id.  232 ;  In  re  Oantert,  136  id.  106 ;  Salisbury  v.  Petty,  3 
Hare,  S6;  In  re  Mores,  10  id.  178;  Crippen  v.  WolcoU,  4 
Mad.  Ch.  12;  Houghton  v.  Whigrea/oe,  1  J.  &  W.  145; 
Barvey  v.  McLoughlin,  1  Price,  264 ;  Price  v.  Lockley,  6 
Beav.  180 ;  Finlanson  v.  Fatlock,  L.  E.  [9  Eq.]  258 ;  Bob- 
gen  V.  Neale,  L.  E.  [11  Eq.]  47 ;  In  re  Gregson,  2  De  G.,  J.^ 
&  S.  428 ;  Edwards  v.  Edwards,  15  Beav.  357.)  As  the  gift 
did  not  vest  at  the  testator's  death,  because  it  was  not  to  take 
effect  simply  on  the  death  of  his  widow  —  a  certain  event  — 
but  was  contingent  on  her  death  withoxit  having  married  —  "a 
dubious  and  uncertain  event "  —  the  children  of  the  sons  who 
died  before  the  widow  take  as  substituted  legatees.  {Delaney 
V.  McCormack,  88  N.  T.  174 ;  Smiti  v.  Edwards,  88  id.  103, 
104 ;  Teed  v.  Morton^  60  id.  502.)  As  some  of  the  parties 
interested  in  the  fund  object  to  a  partition  suit,  this  action  is 
not  maintainable  at  all.    {Fritz  v.  Fritz,  43  N.  Y.  S.  E.  755.) 

F.  E.  Dana  for  respondent.     It  is  claimed  by  the  heirs  of 
Fhilo  and  Wilbur  ^Gilbert  that  this  was  a  conversion  into  per- 
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Bonal  property  and  a  gift  at  the  death  of  the  widow,  the  life 
tenant ;  that  these  two  sons  not  being  alive  at  her  death,  the 
property  should  be  sold  and  their  shares  distributed  to  their 
respective  heirs,  and  this  contention  is  largely  based  on  the 
expression  "  or  their  heirs."  This  is  untenable.  (2  R.  S.  66, 
§  62 ;  Seott  v.  Guernsey^  48  N.  T.  106 ;  Rome  v.  PhiUipSy 
24  id.  463;  O'llara  v.  Dever,  5  Keyes,  338;  Yanderzee 
V.  Slingerlcmd,  103  N.  T.  47;  In  re  Wells,  113  id.  396; 
Emhury  v.  Sheldon,  68  id.  22Y ;  Van  Buren  v.  Dash,  30  id. 
893 ;  Thurher  v.  Chambers,  66  id.  4Y ;  Downing  v.  Marshall^ 
23  id.  366;  In  re  Timken,  131  id.  291 ;  60  Hun,  417;  8toTce9 
V.  Weston,  142  N.  T.  433 ;  Campbell  v.  Stohes,  Id.  23  ;  Nei- 
son  V.  Hussell,  135  id.  137.)  There  was  no  devise  to  an  execu- 
tor nor  any  trust  estate  created  by  the  will,  and  the  fee  did 
vest  in  the  children  ;  it  passed  to  them  as  heirs  of  the  testator 
by  operation  of  law  or  by  the  will.  {In  re  Tienken,  131  N. 
T.  391 ;  60  Hun,  417.)  The  construction  of  a  will  shall  fol- 
low the  intent  to  be  collected  from  the  whole  will,  and  the 
intention  of  the  testator  so  ascertained  shall  prevail.  {Ooebd 
V.  Wolf,  113  K  Y.  305 ;  Bitch  v.  Hawxhurst,  114  id.  512^ 
615 ;  lyUe  v.  Beveridge,  58  id.  59^698 ;  In  re  Tienken,  131 
id.  391 ;  In  re  Gardner,  140  id.  122.) 

Edga/r  WhiUock  for  McClellan,  respondent.  In  the  case  at 
bar  the  testator  makes  no  devise  of  hi^  real  estate.  In  such  a 
case  the  fee  passed  to  his  heirs  at  law,  said  four  named  sons. 
The  clause  directing  a  sale  and  division  then  becomes  not  a 
gift  at  the  death  of  the  widow,  but  merely  a  provision  for 
a  division  of  the  estate  among  those  in  whom  the  fee  was 
already  vested.  {Goehel  v.  Wolf,  113  K  Y.  412,  413;  L^t 
V.  Howard,  89  id.  176.)  A  rule  so  technical  as  the  one 
invoked  by  the  appellants  becomes  of  but  little  importance 
where,  as  here,  it  appears  that  the  will  was  holographic,  and, 
therefore,  not  written  by  one  acquainted  with  legal  phrase- 
ology. {LyUe  V.  Beveridge,  58  N.  Y.  592.)  Having  refer- 
ence to  testator's  legal  ignorance,  it  is  submitted  that  the 
word  "  or  "  should  be  read  "  and."     {Room£  v.  Phillips,  24 
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N.  T.  463;  Du  Bois  v.  Ray,  35  id.  162-172.)  The  law 
faTors  a  construction  which  vests  remainders,  and  seeks  dili- 
gently for  such  a  purpose  and  intention.  {Smith  v.  Edwards^ 
88  N.  T.  92.)  The  will  contains  no  words  from  which  an 
intimation  can  be  gathered  that  the  testator  intended  to 
impress  a  new  character  on  the  estate  which  passed  in  fee  to 
his  four  sons.  {Parker  v.  Liiiden,  113  N.  Y.  37, 38 ;  Matter 
of  BingJiam,  127  id.  296-314.)  If  it  be  conceded  that  the 
language  of  the  will  did  not  work  an  equitable  conversion, 
absolute  and  imperative,  as  of  the  death  of  the  widow,  and 
the  proceeds  are  to  be  treated  as  realty,  then  the  words  "  or 
their  heirs  "  become  either  surplusage,  or  words  of  inheritance 
or  of  substitution.  If  either  of  the  first  two,  the  fee  in  the 
sons  is  not  changed.  If  the  third,  to  wit,  words  of  substitu- 
tion, then  the  well-settled  rule  is  invoked  that  as  to  real  estate, 
words  of  survivorship,  or  the  passing  of  title  to  one  on  the 
death  of  another,  refers  to  a  death  in  the  lifetime  of  the  tes- 
tator. {Livingstone  v.  Oreene,  52  N.  T.  118  ;  Quachenhos  v. 
Kingsland,  102  id.  128  ;  Vanderzee  v.  Slingerlamd^  103  id. 
47;  SneU  v.  TutUe,  44  Hun,  324-330 ;  Goelel  v.  Wolf,  113 
N.  T.  405 ;  In  re  Tienken,  43  N.  T.  S.  E.  184.) 

Bartlett,  J.  This  is  an  appeal  from  an  order  of  the  Gen- 
eral Term  of  the  City  Court  of  Brooklyn,  denying  a  motion 
for  a  new  trial  made  by  defendants  Frederick  P.  Gilbert  et  al. 

Also  an  appeal  from  an  order  amending  the  above  order. 

This  action  was  brought  to  partition  certain  real  estate  in 
the  city  of  Brooklyn,  of  which  Eaphael  Gilbert  died  seized, 
and  involves  the  construction  of  his  will. 

The  testator  died  June  6,  1863,  leaving  him  surviving  his 
widow  and  four  sons,  Philo,  Wesley,  Henry  and  Wilbur. 

The  will  is  holographic  and  bears  upon  its  face  evidences  of 
having  been  drawn  by  one  wholly  without  legal  training  and 
of  very  limited  general  education. 

The  clause  of  the  will  to  be  construed  reads  as  follows, 
viz. : 

"  Be  it  known  by  these  premises,  to  all  whom  it  may  con- 
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cem,  that  I,  Raphael  Gilbert,  of  the  city  of  Brooklyn,  in  the 
State  of  New  York  and  of  the  United  States  of  America,  do 
give  to  my  wife  Maria  on  the  day  of  my  death  a  free  and 
nncontrollable  use  and  occupancy  of  my  houses  and  lots  situ^ 
ated  No.  121  Prospect  street,  151  York  street  and  335  Bridge 
street,  as  long  as  she  shall  continue  my  widow,  but  if  she 
shall  cease  to  be  my  widow  by  death,  then  the  aforesaid  housea 
and  lots  shall  be  sold  and  the  moneys  arising  therefrom  shall 
be  equally  divided  among  my  children,  viz. :  Philo  BakeT 
Gilbert,  Wesley  Cario  Gilbert,  Henry  Still  Gilbert,  Wilbur 
Fisk  Gilbert,  or  their  heirs.  But  if  she  shall  cea^e  to  be  my 
widow  by  marridge,  then  the  aforesaid  houses  and  lots  shall 
be  sold,  and  one-half  of  the  moneys  arising  therefrom  shall  be 
hers,  to  be  used  for  her  benefit  and  comfort  so  long  as  she 
shall  live,  and  then  it  shall  revert  back  to  my  children  and  be 
equally  divided  among  them  ;  and  the  otlier  one-half  of  the 
moneys  arising  from  the  sale  of  the  aforesaid  houses  and  lots, 
shall  be  equally  divided  among  my  children  as  aforesaid." 

The  sons  Henry  and  Wesley  survived  their  mother,  and 
^  after  her  death  Henry  acquired  Wesley's  share  and  owns  one- 
half  of  the  real  estate  in  dispute. 

The  son  Wilbur  survived  the  testator  but  predeceased  his 
mother,  having  in  his  lifetime  conveyed  one-quarter  interest 
in  the  premises  in  question  to  the  plaintiff,  Barbara  Miller. 

The  son  Philo  also  survived  the  testator  but  died  before  his 
mothef.  During  his  life  his  alleged  interest  in  one-quarter  of 
the  real  estate  was  sold  in  bankruptcy  proceedings  and  passed 
to  the  defendant  Carrie  G.  McClellan. 

The  question  now  presented  is  did  the  fee  of  this  real  estate 
vest  in  the  four  sons  of  testator  at  his  death,  or  was  there  an 
equitable  conversion  into  money  and  a  bequest  thereof  to  take 
effect  on  the  death  of  the  widow,  thus  vesting  the  shares  of 
the  deceased  sons,  Wilbur  and  Philo,  in  their  children  to  the 
exclusion  of  plaintiff  and  the  defendant  Carrie  G.  McClellan  ? 

The  court  below  held  the  fee  vested  in  testator's  four  sons 
at  the  time  of  his  death. 

The  heirs  of  the  sons  Philo  and  Wilbur  appeal  to  this  court. 
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The  counsel  for  the  appellant  urges  that  there  is  an  equita- 
ble conversion  and  that  the  bequest  to  the  sons  was  contin- 
gent and  not  vested,  because  the  gift  is  found  in  a  direction  to 
divide  at  a  future  time. 

It  has  been  often  held  that  if  futurity  is  annexed  to  the 
substance  of  the  gift  the  vesting  is  suspended ;  but  where  the 
gift  is  absolute  and  the  time  of  payment  only  is  postponed 
the  gift  is  not  suspended  but  vests  at  once.  {Smith  y. 
Edwards,  88  N.  T.  103.) 

It  is  also  a  well-settled  rule  that  if  the  language  of  the 
bequest  is  doubtful  resort  shall  be  had  to  that  primary  canon 
of  construction  which  holds  that  the  intent  of  the  testator  col- 
lected from  the  entire  will  must  prevail;  and  that  general 
rules  adopted  by  the  courts  in  aid  of  the  interpretation  of  wills 
must  give  way  where  their  application  in  any  particular  case 
would  defeat  the  intention.  {Goebel  v.  Wolf,  113  N.  Y.  412 ; 
Hitch  V.  Hawxhurst,  114  id.  512.) 

On  reading  testator's  will  we  are  satisfied  he  intended  to 
create  a  life  estate  in  his  wife  and  vest  the  fee  at  his  death  in 
his  four  sons. 

It  is  true  the  fee  is  not  disposed  of  in  terms,  but  it  is  appar- 
ent from  the  general  language  of  the  will  that  the  testator 
supposed  he  had  vested  the  fee  in  his  sons,  and  it  was  his 
intention  to  do  so.  ^ 

In  the  clause  where  he  speaks  of  his  widow  ceasing  to  be 
such  by  marriage  he  says :  "  The  aforesaid  houses  and  lots 
shall  be  sold,  and  one-haif  of  the  moneys  arising  thereupon 
shall  be  hers,  to  be  used  for  her  benefit  and  comfort  so  long  as 
she  shall  live,  and  then  it  shall  revert  hack  to  my  children  and 
be  equally  divided  among  them." 

It  may  be  fairly  inferred  from  this  language  that  the  tes- 
tator supposed  the  fee  at  the  time  of  the  sale  would  be  in  his 
dons. 

The  general  scheme  of  the  will  is  very  clear  and  leads  to 
the  same  result. 

Dealing  with  his  real  estate,  the  testator  evidently  intended 
the  widow  was  to  have  a  life  estate  and  the  sons  the  fee ;  on 
SioKELs— Vol.  XCIX.        10 
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the  death  of  the  widow,  the  real  estate  was  to  be  sold  and 
proceeds  divided  between  the  sons ;  if  the  widow  married,  a 
sale  was  directed  and  half  the  proceeds  were  divided  at  once 
between  the  sons,  and  the  widow  had  the  use  of  the  other  half 
for  life  and  then  principal  reverted  to  the  sons.  The  same 
disposition  practically  is  made  of  the  personal  property. 

The  scheme  of  the  will  is  consistent  and  clear,  although  the 
instrument  is  inartificially  drawn.  There  is  no  equitable  con- 
version in  any  event,  but,  even  under  the  appellants'  construc- 
tion, it  is  not  contended  there  was  conversion  from  the  death 
of  the  testator,  but  from  the  death  of  the  widow,  so  the  fee 
at  testator's  death  passed  to  the  four  sons. 

It  is  also  urged  by  the  appellants'  counsel  that  the  words 
"  or  their  heirs  "  in  the  clause  of  the  will  under  consideration 
disclose  the  intent  to  substitute  a  deceased  son's  issue  for  the 
son  himself  in  case  the  latter  died  at  any  time  before  the 
widow. 

It  is  difficult  to  say  what  was  in  the  mind  of  this  illiterate 
testator  when  he  employed  these  words ;  he  may  have  improp- 
erly deemed  them  essential  in  framing  an  absolute  devise  to 
the  sons.     (2  R.  S.  p.  66,  §  52.) 

It  is  quite  inconceivable  that  he  supposed  the  words  created 
a  substitutionary  bequest  or  devise  in  the  event  of  the  death 
of  a  son  before  his  mother,  but  it  may  more  reasonably  be 
assumed  they  were  ignorantly  used ;  it  is  a  case  where  the 
court  might  well  substitute  "and"  for  "or."  {Hoome  v. 
PhillvpSy  24  N.  Y.  463 ;  Jackson  v.  Blanshan^  6  Johns.  56.) 

If  these  words  are  given  the  full  force  and  effect  claimed 
for  them,  they  would  fall  within  the  rule  of  construction  that 
where  there  is  a  devise  to  one  person  in  fee,  and  in  case  of  his 
death  to  another,  the  contingency  referred  to  is  the  death  of 
the  first-named  devisee  during  the  lifetime  of  the  testator,  and 
that  if  such  devisee  survives  the  testator,  he  takes  an  absolute 
fee.     {Stokes  v.  Weston^  142  N.  Y.  433,  and  cases  cited.) 

The  fee  having  passed  to  the  sons  at  the  testator's  death,  as 
already  intimated,  the  direction  to  sell  and  divide  cannot  be 
regarded  as  a  gift  to  take  effect  at  the  death  of  the  vndow, 
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btit  rather  a  suggested  mode  of  division  in  Ken  of  legal 
proceedings. 

The  will  does  not  disclose  the  intention  to  create  a  trust  or 
a  power  in  trust,  and  even  fails  to  appoint  an  executor. 

It  is  evident  the  testator  intended  the  sales  suggested  bj 
him  should  be  made  by  his  sons,  or  the  widow  and  his  sons,  as 
the  case  might  be. 

The  general  principles  controlling  the  case  have  been 
recently  discussed  and  applied  by  this  court.  {Matter  of 
Tietiken,  131  K  T.  391.) 

The  orders  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Orders  affirmed. 


Leslie    M.    SAuin)EHs   et   al..   Respondents,  v.   The  Kew 

York  Central  and  Hudson  River  Railroad  Company,     jSTS 
Appellant.  riuU 

^^  I    150    166 

In  order  to  give  a  littoral  proprietor  title  by  accretion,  the  increase  must 
be  by  such  imperceptible  degrees  that,  although  persons  were  able  to 
perceive  from  time  to  time  that  the  land  had  increased  on  the  water  line, 
they  could  not  perceive  the  progress  of  the  accumulation  at  the  time  It 
was  made. 

The  filling  up  of  a  bay  in  a  river  by  the  owner  of  the  adjoining  uplands 
by  cutting  down  the  bank  above  the  shore  line,  does  not  give  title  to  the 
bay  by  accretion. 

Nor  can  such  owner  acquire  title  to  the  land  under  water  belonging  to 
the  state  by  thus  entering  upon  it  without  any  right  and  filling  it  up, 
and,  as  between  him  and  the  state,  it  still  remains  land  ''under  water.** 

A  grant  from  the  state  of  lands  under  navigable  waters  may  not  be 
impeached  collaterally  unless  void  on  its  face. 

a  »eems,  it  can  only  be  assailed  by  a  direct  proceeding  to  review  the  deteiv 
minations  of  the  commissioners  of  the  land  office,  or  by  an  action  in  equity 
to  set  it  aside,  and  the  recitals  in  the  grant  are  prima  facie  evidence  of 
compliance  with  the  preliminary  requisites  of  the  statute. 

While  the  state  holds  the  title  to  lands  under  navigable  waters  in  a  certain 
sense  as  trustee  for  the  public,  it  is  competent  for  the  legislature  to 
authorize  and  regulate  grants  of  the  same  for  public  or  such  other  pur- 
poses as  it  may  determine  to  be  for  the  best  interests  of  the  state. 

The  provisions,  therefore,  of  the  General  Railroad  Act  (§§  25,  49,  chap. 
140,  Laws  of  1850),  empowering  the  commissioners  of  the  land  ofllce  to 
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grant  to  any  railroad  'company  any  lands  belonging  to  the  state  required 
for  the  purposes  of  its  road,  as  applicable  to  lands  xmder  navigable 
waters,  are  constitutional. 

If,  T.  a  &  H,  R.  R.  R.  Co.  V.  Aldridge  (135  N.  Y.  83);  Rumwyy,  JT.  T.  db 
N.  E,  R.  R.  Co.  (114  id.  423;  8.  (7.,  188  id.  79;  186  id.  548),  distinguished. 

6aid  provisions  are  not  limited  by  the  provision  of  the  Revised  Statutes 
(1  R.  S.  208,  §  67)  prohibiting  grants  of  land  under  water  to  any  one 
except  the  adjacent  riparian  owner.  The  provisions  of  the  Railroad 
Act,  being  subsequent  and  independent  and  for  a  special  purpose,  enlarge 
the  powers  of  the  commissioners  and  are  not  affected  by  the  restrictions 
of  the  Revised  Statutes. 

A  grant  by  said  commissioners  to  a  railroad  company  of  land  under  the 
waters  of  a  navigable  river  is  valid  and  effectual  to  vest  in  the  company 
all  the  rights  that  the  state  had  therein. 

Such  a  grant,  however,  does  not  extinguish  or  impair  the  easements  or 
riparian  rights  of  the  owners  of  the  uplands,  such  as  the  right  of  access 
to  the  navigable  part  of  the  river,  the  right  to  make  a  landing,  wharf  or 
pier,  and  the  right  of  passage  to  and  from  the  same. 

"Where,  therefore,  the  roadbed  of  a  railroad  company  built  upon  land 
granted  by  the  state  passes  between  the  upland  and  the  usual  place  of 
access  to  the  river,  and  cannot  be  conveniently  crossed,  it  is  the  duty  of 
the  company,  at  its  own  expense,  to  construct  and  maintain  convenient 
passes  or  roads  across  or  under  the  railroad  for  the  passage  of  persons, 
teams,  etc.,  from  the  upland  to  the  river  front. 

The  route  of  the  H.  R.  R.  Co.,  which  was  incorporated  in  1846  (Chap. 
216,  Laws  of  1846).  by  the  map  filed  locating  its  road,  crossed  a  large 
bay  on  the  east  side  of  the  Hudson  river,  requiring  a  strip  of  land  in 
the  bed  of  the  river  below  high- water  mark,  of  the  width  of  seventy- 
three  feet.  F.,  the  then  owner  of  the  upland,  executed  to  the  com- 
pany a  conveyance  of  the  strip.  There  was  no  stipulation  in  the  deed 
binding  the  company  to  construct  a  culvert  or  other  means  of  access 
by  water  from  the  bay  to  the  channel  of  the  river;  it  reserved,  how- 
ever, all  the  rights  of  the  grantor  to  all  lands  below  high-water  mark, 
except  that  portion  taken  by  the  company  for  its  use  as  then  located. 
The  company  covenanted  that  the  grantor,  his  heirs  and  assigns,  might 
at  any  time  erect  a  wharf  or  wharves  into  the  river  and  connect  the 
same  with  the  property  line  of  the  road,  and  that  it  would  make  and 
prepare  a  way  over  its  track  for  free  passage  to  any  wharf  so  erected. 
Heldf  that  by  the  deed  the  original  riparian  rights  of  the  grantor,  except 
as  specially  provided  therein,  were  cut  down  and  diminished  to  such  an 
extent  as  was  reasonably  necessary  for  the  maintenance  and  operation 
of  the  road  upon  the  seventy -three  feet. 

The  railroad  was  constructed  by  building  a  solid  embankment  of  earth 
across  said  strip  upon  the  land  so  granted,  cutting  off  that  part  of  the 
bay  east  of  it  from  access  to  the  river.    In  1858  one  of  plaintiffs'  prede- 
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cessors  in  title  filled  in  the  bay  between  the  shore  and  the  railroad  with 
earth  from  the  uplands.  In  1868,  defendant  having  succeeded  to  the 
rights  and  franchises  of  the  H.  R.  R.  Co.,  made  the  necessary  surveys 
and  maps  for  the  purpose  of  widening  its  roadbed.  This  included  a 
strip  of  land  across  said  bay  east  of  and  adjoining  the  original  roadbed. 
Defendant  procured  a  patent  for  this  strip  from  the  commissioners  of  the 
land  office  under  the  provisions  of  said  Railroad  Act.  In  1869  and  1887 
plaintiffs  or  their  grantors,  who  had  succeeded  to  F.'s  title  to  the  uplands, 
obtained  from  the  commissioners  patents  for  a  strip  of  land  under  water 
westerly  of  and  adjoining  the  original  exterior  line  of  the  railroad.'  In 
1870  defendant  filled  in  the  strip  covered  by  its  state  grant,  raising  it 
up  to  the  grade  of  the  original  roadbed,  and  laid  tracks  thereon.  In  an 
action  to  restrain  defendant  from  operating  its  road  over  said  strip,  held^ 
that  plaintiffs,  by  the  filling  in  of  said  land,  acquired  no  title  thereto; 
that  defendant's  grant  from  the  state  was  not  void  on  its  face  at  least, 
and  so  could  not  be  impeached  in  this  action,  and  that  plaintiffs  were 
not  entitled  to  the  relief  sought. 

The  trial  court  found  that  the  rails  and  ties  placed  by  defendant  upon 
the  land  in  question  projected  above  the  surface  of  the  ground  so  as  to 
impede  passage  and  obstruct  access  to  the  river  from  the  upland,  and  at 
times  it  maintains  standing  cars  thereon.  Held^  that  defendant  was  bound, 
both  by  its  covenant  in  the  deed  from  F.  and  by  its  general  obligations 
to  plaintiffs  as  riparian  owners,  to  construct  and  maintain  a  suitable,  safe 
and  reasonably  convenient  way  or  ways  over  its  roadbed,  and  furnish 
access  to  the  river  front;  and  that  plaintiffs  were  entitled  to  a  judgment 
requiring  it  to  perform  those  duties  and  obligations. 

Reported  below,  71  Hun,  158. 

(Argued  November  1,  1894 ;  decided  December  4,  1894) 

Appeal  from*  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  28,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Hamilton  Harris  for  appellant.  The  plaintiffs'  alleged 
title  to  parcel  F  was  not  established  on  the  trial,  nor  did  the 
plaintiffs  show  any  right,  title  or  interest  in  or  to  the  said 
parcel  F,  which  entitled  them  to  the  relief  had  by  the  jnd^ 
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ment.  {People  ex  rd.  v.  Comrs.^  etc.j  135  N.  T.  447 ; 
V.  Bowihy,  152  U.  S.  21 ;  Kerr  v.  N.  S.  JS.  R.  Co.,  127  N. 
Y.  269 ;  N.  T.  C.  <&  H.  R.  R.  R.  Co.  v.  Aldridge,  135  id. 
88 ;  Folea  v.  R.,  W.  <&  0.  R.  R.  Co.,  121  id.  565 ;  People  v. 
Xerr,  27  id.  188 ;  Kane  v.  If.  T.  E.  R.  R.  Co.,  125  id.  184.) 
The  title  of  the  defendant  to  parcel  F  is  perfect,  and  the 
right  to  maintain  and  operate  its  tracks  thereon  is  absolnte. 
{N.,  Y.  C.  c&  H.  R.  R.  R.  Co.  v.  Aldridge,  135  N.  Y.  83 ; 
Kerr  v.  W.  S.  R.  R.  Co.,  127  id.  269 ;  Savmders  v.  N.  T.  C. 
<b  H.  R.  R.  R.  Co.,  135  id.  613 ;  De  Lancy  v.  PiepgraSy 
138  id.  26.) 

Ralph  E.  PriTne  for  respondents.  Plaintiffs'  rights  con- 
stitute property  protected  by  the  Constitution,  and  the  same  is 
to  be  protected  by  the  power  of  the  courts.  {Rumaey  v.  If. 
T.  cfe  N.  E.  R.  R.  Co.,  133  N.  Y.  79 ;  Tatea  v.  MUwaukee, 
•  10  Wall.  497;  Bucdmch  v.  M.  Board,  etc.,  L.  E.  [5  H.  L. 
App.]  418 ;  Zyon  v.  F.  Co.,  L.  E.  [1  App.  Cas.]  662 ;  R. 
Co.  V.  Pion,  14  id.  612 ;  /.  C.  R.  R.  Co.  v.  State,  13  Sup.  Ct. 
Rep.  115 ;  Shi/vely  v.  Bowlhy,  14  id.  548, 553 ;  Van  DoUen  v. 
Mayor,  etc.,  17  Fed.  Eep.  817.)  A  riparian  owner  has  a  title 
in  the  land  itself  below  old  high- water  mark.  {In  re  Yonh- 
ers,  117  K  Y.  564;  Yates  v.  Milwaukee,  10  Wall.  497;  L 
C.  R.  R.  Co.  V,  State,  13  U.  S.  115;  3  Zab.  624;  32  Conn. 
43 ;  6  Mass.  332 ;  12  Pick.  467 ;  8  Greenl.  85  ;  2  Whart.  508 ; 
10  Mich.  125 ;  14  S.  &  E.  9 ;  4  Harr.  &  McH.  540  ;  12  E.  I. 
848.)  The  plaintiffs,  as  riparian  owners,  have  a  right  of  access 
from  their  original  upland  to  the  river,  to  their  land 
tmder  water,  parcel  G,  patented  to  them  and  their  grantors, 
to  such  wharves  as  they  should  build  and  to  go  to  the  loca- 
tion in  order  to  build  them.  {Rumsey  v.  iT.  Y.  <&  IV.  E.  R. 
R.  Co.,  114  N.  Y.  423 ;  N.  Y.  C.  db  H.  R.  R.  R.  Co.  v. 
Aldridge,  135  id.  83 ;  Wheeler  v.  R.  <k  S.  R.  R.  Co.,  12 
Barb.  227.)  The  map  filed  in  1873  by  the  defendant,  the 
railroad  company,  is  void  and  ineffectual.  (iT.  Y.  C.  cfe  S. 
R.  R.  R.  Co.  V.  Aldridge,  135  N.  Y.  83.)  The  defendant  has 
made  a  further  claim  to  title  under  a  grant  from  the  com- 
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xnissioners  of  the  land  office,  made  in  1873.  That  claim  is 
alfio  equally  void  and  ineflfectual.  {Kerr  v.  W.  S.  R.  B.  Co.^ 
127  N.  Y.  269;  Bdl  v.  Gough,  3  Zab.  687;  Totes  v*  MU- 
waukee,  10  Wall.  497 ;  In  re  City  of  Yonkers,  117  K  Y.  564.) 
The  remedy  by  injunction  is  the  correct  remedy.  {Rumsey 
Y.  N,  T.  (&  N.  E.  B,  B,  Co.,  114  N.  Y.  424;  133  id.  79; 
Benderaon  v.  N.  T,  C.  cfe  H.  B.  B.  B.  Co.,  78  id.  423, 430 ; 
Corning  v.  T.  L  cfe  N.  Factory,  40  id.  191.)  There  was 
nothing  in  the  claim  of  twenty  years'  adverse  possession  oi 
defendant,  set  up  in  the  answer  as  a  defense,  and  the  court  on 
the  proofs  has  disposed  of  that  question  against  the  defend- 
ant. {Saunders  v.  iT.  Y.  C.  c&  H.  B.  B.  B.  Co.,  135  K  Y. 
613.)  Defendant  also  alleged  for  defense  that  neither  plain- 
tiffs nor  their  grantors  had  been  in  possession  of  parcel  F 
within  twenty  years.  That  defense  is  applicable  only  to  an 
ejectment  suit,  which  this  action  is  not.  But  even  if  appli- 
cable here,  we  have  shown  legal  title  in  plaintiffs  within  twenty 
years,  and  after  such  proof  the  statute  raises  the  presumption 
that  the  possession  of  any  one  else  was  under  the  plaintife. 
(Code  Civ.  Pro.  §  368.)  On  the  trial  defendant  claimed  that 
the  deeds  by  which  plaintiffs  held  their  title  were  void,  because 
of  the  statute  avoiding  deeds  of  land  in  the  actual  possession 
of  other  persons  claiming  adversely.  The  claim  is  wholly 
without  merit.  {Dawley  v.  Brown,  79  N.  Y.  390 ;  Saunders 
Y.  JUT.  Y.  C  cfe  H.  B.  B.  B.  Co.,  135  id.  613.) 

O'Bbien,  J.  The  plaintiffs  are  the  owners  of  certain 
uplands  on  the  easterly  ^hore  of  the  Hudson  river  at  Yonkers, 
and  they  brought  this  action  to  enjoin  and  restrain  the  defend- 
ant from  maintaining  or  operating  its  railroad  over  or  upon  a 
parcel  of  land  sixty  feet  in  width  and  about  one  hundred  feet 
in  length,  situated  below  the  original  high-water  mark  and  in 
front  of  their  uplands.  The  courts  below  have  sustained  the 
action  upon  the  ground  that  the  plaintiffs  have  the  title  to  the 
disputed  parcel,  and  that  the  possession  and  use  of  the  same  by 
the  defendant  is  wrongful.  The  important  questions  of  law 
involved  cannot  be  discussed  or  clearly  understood  without 
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an  accurate  knowledge  of  the  material  facts.  Omitting  many 
that  are  merely  incidental  and  collateral,  the  following  facts, 
as  to  which  there  is  no  dispute,  lie  at  the  basis  of  the  contro- 
versy. The  defendant's  present  corporate  organization  dates 
from  the  year  1869,  when  the  New  York  Central  and  Hudson 
River  railroads  were  consolidated  into  one  corporation,  under 
the  authority  of  the  statute  passed  in  that  year.  It  absorbed 
these  two  corporations,  and  succeeded  to  all  the  rights,  powers 
and  franchises  that  either  or  both  possessed,  or  could  exercise, 
and  became  capable  of  acquiring  additional  rights,  franchises 
and  powers  in  conformity  with  law.  The  Hudson  River  Rail- 
road Company  was  incorporated  by  chapter  216  of  the  Laws 
of  1846.  Power  was  conferred  upon  it  to  enter  upon  any 
land  or  water  for  the  purpose  of  locating  its  road  and  making 
surveys  and  maps.  The  location  of  the  road  at  the  point  in 
question  was  fixed  by  a  map  filed  in  September,  1847.  It 
extended  from  two  points  of  land  across  a  considerable  bay 
formed  by  the  river,  quite  a  distance  from  the  shore  and  below 
high-water  mark,  requiring  a  width  of  seventy-three  feet  in 
the  bed  of  the  river.  At  that  time  one  Ethan  Flagg  was  the 
owner  of  the  uplands  on  the  easterly  shore  of  the  bay,  and 
opposite  the  land  under  water  which  the  railroad  required.  He 
owned  to  high-water  mark,  with  such  incidental  rights  in  the 
shore  and  river  as  pertain  to  riparian  ownership.  In  August, 
1847,  he  granted  to  the  railroad,  for  the  consideration  of  one  hun- 
dred dollars,  a  strip  of  land  under  the  waters  of  the  river,  below 
high-water  mark,  seventy-three  feet  wide,  just  westerly  from 
and  adjoining  the  parcel  in  question.  Subsequently,  and  not 
later  than  the  year  1849,  the  railroad  was  constructed  by  build- 
ing a  solid  embankment  of  earth  across  the  bay,  upon  the  land 
under  water  so  granted,  and  that  part  of  the  river  east  of  the 
embankment  became,  as  described  in  the  findings,  a  land- 
locked bay,  except  that  at  a  point  north  of  the  lands  of  Flagg 
a  small  culvert  was  constructed  under  the  roadbed  through 
which  only  small  boats  could  pass  at  half  tide.  While  this 
opening  permitted  the  flow  of  the  water  to  some  extent  into  the 
bay,  yet  it  is  plain  that  the  bay  was  substantially  cut  off  from 
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the  channel  of  the  river  except  so  far  as  communication  waa 
possible  across  the  railroad.  It  is  important  here  to  get  a 
clear  understanding  of  the  respective  rights  of  Flagg  and  his 
grantee,  the  railroad  company,  and  the  changes,  if  any,  which 
this  grant  worked  upon  his  riparian  rights,  since  the  plantiffs 
have  succeeded  only  to  his  rights.  There  was  no  stipulation 
in  the  deed  binding  the  railroad  to  construct  any  culvert  or 
other  means  of  access  by  water  from  the  bay  to  the  channel 
of  the  river,  but  the  deed  reserved  all  the  rights  of  the  grantor 
to  all  lands  below  high-water  mark  in  the  river  except  the 
portion  taken  by  the  railroad  for  its  use  as  then  located.  The 
railroad  was  released  from  all  damages  which  the  grantor 
might  sustain  by  reason  of  the  construction  of  the  road 
through  his  lands  and  premises,  during  the  construction  of 
the  same  in  front  of  his  premises.  The  railroad  covenanted 
in  the  deed  that  Flagg,  his  heirs  or  assigns  might  at  any  time 
erect  a  wharf  or  wharves  into  the  river,  and  connect  the  same 
with  the  property  line  of  the  road,  and  that  the  company 
should  make  and  prepare  the  way  over  its  track  for  free 
passage  of  the  grantor,  his  heirs  and  assigns  to  the  wharf  or 
wliarves  whenever  erected. 

The  railroad  was,  therefore,  built  in  the  bed  of  the  river, 
across  the  bay,  in  front  of  the  grantor's  uplands,  with  his  con- 
sent, and,  except  as  specially  provided  in  the  deed,  his  original 
riparian  rights  were  thereby  cut  down  and  diminished  to  such 
extent  as  was  reasonably  necessary  for  the  maintenance  and 
operation  of  a  railroad  upon  the  seventy-three  feet  granted. 
This  proposition,  I  think,  is  Tiot  denied,  and  there  is  really  no 
controversy  as  to  the  right  of  the  defendant  to  maintain  and 
operate  its  road  within  the  lines  of  the  original  grant.  The 
plaintiffs'  contention  rests  upon  subsequent  acts  which  must 
now  be  stated. 

The  plaintiffs  have  succeeded  to  Flagg's  title  to  the  uplands 
through  various  mesne  conveyances,  and,  except  their  claim  to 
accretion  by  filling  up  the  bay  east  of  the  railroad,  which  will 
be  referred  to  hereafter,  they  have  his  title  and  no  other.  In 
June,  1868,  the  defendant  resolved  to  change  its  line,  or  rather, 
SioKELs— Vol.  XCIX,        11 
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it  seems,  to  make  the  roadbed  wider,  and  for  that  purpose  to 
acquire  more  land.    The  necessary  surveys  and  maps  for  that 
purpose  were  made  and  filed,  which  included  the  parcel  in 
question,  a  strip  east  of  and  adjoining  the  seventy-three  feet, 
which  extended  the  roadbed  towards  the  shore  and  the  upland 
sixty  feet,   but  all  below  original  high-water  mark;.     The 
defendant  procured  a  patent  of  this  strip  from  the  commission- 
ers of  the  land  office  Dec.  26,  1873,  under  the  provisions  of 
the  General  Raiboad  Act  (Laws  of  1850,  chap.  140,  §  25). 
This  is  the  grant  upon  which  the  defendant's  claim  of  title  is 
founded.    But  the  plaintiffs  also  claim  title,  and  their  claim 
rests  upon  the  following  facts :  In  the  year  1869,  and  again  in 
1887,  they  or  their  grantors  obtained  from  the  state,  through 
the  commissioners  of  the  land  office,  patents  for  a  strip  of  land 
under  water  westerly  of  the  original  exterior  line  of  the  rail- 
road, about  one  hundred  and  twenty  feet  wide  and  adjoining 
the  railroad,  as  was  apparently  contemplated  by  the  Flagg 
deed,  but  these  patents  did  not  embrace  any  part  of  the  parcel 
in  question,  which  is  wholly  easterly  of  the  roadbed  as  origi- 
nally constructed.     In  the  year  1853,  one  of   the  plaintiffs' 
predecessors  in  title  of  the  uplands  filled  in  the  bay  between 
the  original  shore  and  the  railroad  by  depositing  therein  earth 
taken  from  the  banks  and  bluffs  on  the  uplands,  but  this  filling 
did  not  entirely  reclaim  the  submerged  land,  as  the  water, 
especially  at  high  tide,  continued  to   flow  over  it  to  some 
extent.    But  in  the  year  1870,  when  the  defendant  was  about 
to  increase  the  width    of  its  roadbed,  it  made  extensive 
additional  filling  on  the  strip  in  question  and  raised  it  up  on  a 
grade  with  its  original  roadbed  and  then  laid  down  additional 
tracks  upon  it,  and,  having  obtained  the  grant  from  the  state 
of  Dec.  26,  1873,  has  since  substantially  operated  its  railroad 
upon  a  roadbed  one  hundred  and  thirty-three  feet  in  width. 
The  plaintiffs  have  no  grant  whatever  from  the  state  or  other- 
wise of  the  parcel,  but  rest  their  claim  of  title,  aside  from 
their  general  riparian  rights,  upon  the  reclamation  of  the  land 
by  filling  up  in  1853. 
Accretion  is  undoubtedly  one  of  the  modes  by  which  a  title 
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to  land  may  be  acquired,  but  whether  any  title  vested  in  the 
plaintifEs  or  any  of  their  grantors  in  that  way,  under  these 
circumstances,  must  be  considered.  The  general  rule  is  that, 
in  order  to  give  a  littoral  proprietor  title  to  land  by  accretion, 
the  increase  must  be  by  such  imperceptible  degrees  that, 
although  persons  are  able  to  perceive  from  time  to  time  that 
the  land  has  increased  on  the  water  line,  they  could  not  per- 
ceive the  progress  of  the  accumulation  at  the  time  it  was 
made.  {Mulry  v.  Norton^  100  N.  Y.  424.)  The  filling  up 
of  the  bay  by  cutting  down  the  banks  and  bluffs  above  the 
shore  certainly  did  not  give  title  by  accretion  within  this  rule. 
The  case  of  Ste&rs  v.  City  of  Brooklyn  (101  N.  Y.  51)  does 
not,  I  think,  sustain  the  plaintiffs'  contention.  When  the 
opinion  in  that  case  is  examined  in  connection  with  the  facts 
in  the  record  and  with  the  statutes  under  which  the  plaintiff 
claimed,  it  will  be  seen  that  the  defendant  simply  built  a  pier 
upon  lands,  the  title  to  which  was  in  the  plaintiff,  and  the 
decision  was  to  the  effect  that  the  pier  thus  built  became  the 
property  of  the  plaintiff  upon  whose  lands  it  was  located.  It 
may  be  true  that  when  a  man  builds  a  structure  upon  his 
neighbor's  land  it  becomes  attached  to  and  a  part  of  the  free- 
hold upon  which  it  stands  and  inures  to  the  benefit  of  the 
owner  of  the  soil  in  the  absence  of  some  agreement,  express  or 
implied,  to  the  contrary. 

But  that  principle  has  no  application  to  this  case,  for  the 
reason  that  here  no  one  filled  up  any  land  to  which  the  plain- 
tiffs or  any  of  their  grantors  had  title,  and  the  plaintiffs'  gran- 
tors could  not  acquire  title  by  tilling  up  lands  under  water 
that  belonged  to  the  state.  The  plaintiffs'  contention  in  this 
respect  is  answered  by  the  remarks  of  Earl,  Cli.  J.,  in  the 
case  of  the  People  ex  rel,  Blakeslee  v.  The  Coimmssioners  of 
the  Land  Office  (135  N.  Y.  447),  where,  after  discussing  some 
other  claims  of  the  relator,  he  says :  "  But  he  seems  to  place 
some  reliance  upon  other  facts.  A  few  years  before  the  grant 
to  the  company,  he,  being  president  of  the  company,  caused 
the  refuse  from  its  foundries  to  be  deposited  in  the  water  west 
of  the  railroad  upon  some  of  the  land  under  water,  subse- 
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quently  granted  to  the  company,  and  by  this  deposit  the  land 
was  raised  above  the  water.  He  certainly  acquired  no  title  to 
the  land  by  thus  entering  upon  it  without  any  right  and  filling 
it  up,  and  he  did  not  thus  become  the  proprietor  of  the 
*  adjacent  land,'  within  the  meaning  of  the  statute  above 
quoted.  As  between  him  and  the  state,  it  still  legally 
remained  land  ^  under  water,'  to  be  dealt  with  as  such." 

There  is  not,  I  think,  any  authority  in  this  state  to  sustain 
the  proposition  that  an  adjacent  owner  can  acquire  title  to 
lands  under  the  waters  of  the  Hudson  river  below  high-water 
mark  by  filling  it  up,  and  the  contention  certainly  has  no 
foundation  in  reason  or  justice.  No  rights  vested  in  the 
upland  owner  in  virtue  of  these  acts  that  he  did  not  possess 
before. 

This  conclusion  necessarily  leaves  the  plaintiffs  without  any 
right  to  the  parcel  in  question  that  can  be  derived  from  its 
title  or  ownership  and  goes  far  to  defeat  the  action,  since  they 
can  succeed  only  upon  the  strength  of  their  own  title  and  not 
upon  the  weakness  or  defects  of  the  defendant's.  But  to  rest 
here  would  leave  open  for  further  controversy  some  important 
questions  that  are  raised  by  the  objections  urged  against  the 
title  of  the  defendant  and  which  are  necessary  to  decide  in 
order  to  define  with  accuracy  the  rights  of  the  parties.  The 
learned  counsel  for  the  plaintiffs  insists  that  the  grant  from 
the  state  to  the  defendant  of  the  parcel  in  question  by  the 
patent  of  Dec.  26,  1873,  is  absolutely  void  for  reasons  which 
require  some  consideration.  Before  examining  these  objec- 
tions, however,  it  may  be  well  to  observe  that  the  plaintiffs 
cannot  impeach  this  grant  collaterally  unless  it  is  void  upon  its 
face.  It  must  be  assailed,  if  at  all,  by  a  direct  proceeding  to 
review  the  determination  of  the  commissioners  of  the  land 
office,  or  by  an  action  in  equity  to  set  it  aside,  and  the  recitals 
in  it  are  prima  fame  evidence  of  its  regularity  and  of  com- 
pliance with  the  preliminary  requisites  of  the  statute. 
{Blakealee  Mfg.  Co.  v.  Blahedee  Son^  Iron  Warka^  129  N. 
T.  155 ;  iT.  Y.  C.  c6  H.  E.  E.  E.  Go.  v.  AldHdge,  135  id. 
83 ;  DeLancey  v.  PiepgraSj  138  id.  26.)    It  is  not  and  cannot 
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well  be  claimed  that  this  action,  though  in  equity,  is  to  set 
aside  the  patent.  It  is  to  restrain  a  trespass  upon  the  plain- 
tiflfe'  rights  of  property.  If  the  commissioners  had  the  power 
to  make  the  grant  upon  any  state  of  facts  their  action  con- 
cludes the  plaintiffs,  and  this  brings  us  to  the  objections  urged 
against  it  by  them. 

The  main  assault  is  based  upon  the  proposition  that  the 
Btate  had  the  title  to  this  land,  not  as  proprietor,  but  as 
sovereign  and  trustee  for  the  public.  The  contention  as  to 
the  nature  of  the  title  cannot  be  denied,  but  the  conclusion 
sought  to  be  drawn  from  the  fact  does  not  follow.  The  ques- 
tion was  decided  in  this  court  in  Langdoii  v.  The  Mayor 
(93  N.  Y.  129)  and  Mayor  v.  Hart  (95  id.  443),  and  has 
recently  been  examined  with  great  learning  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Illinois  Central 
Railroad  v.  lUinois  (146  U.  S.  387). 

That  case  involved  the  title  to  a  vast  tract  of  land  under 
the  waters  of  Lake  Michigan  in  and  around  the  harbor  of 
Chicago,  extending  a  mile  east  of  the  exterior  line  of  the 
original  roadbed  of  the  railroad,  which  the  state  assumed  to 
grant  to  that  corporation  in  1869.  It  was  held  that  the  owner- 
ship, dominion  and  sovereignty  over  lands  covered  by  tide 
waters,  within  the  limits  of  tlie  several  states,  belong  to  the 
respective  states  within  which  they  are  found,  with  the  conse- 
quent right  to  use  or  dispose  of  any  portion  thereof,  when 
that  can  be  done  without  substantial  impairment  of  the  public 
interests,  and  subject  to  the  paramount  right  of  Congress  to 
control  t'heir  navigation  so  far  as  necessary  for  the  regulation 
of  commerce  with  foreign  nations  and  among  the  states,  and 
that  the  same  rule  was  applicable  to  land  under  the  waters  of 
the  great  lakes.  That  the  original  roadbed,  two  hundred  feet 
wide,  with  the  necessary  sidings  and  crossings  which  had  been 
granted  to  it  by  the  state,  under  a  prior  grant  and  various 
ordinances  of  the  city  of  Chicago,  was  a  reasonable  public  use, 
and  no  encroachment  upon  the  domain  of  the  state,  and  was 
valid.  But  that  the  grant  extending  one  mile  easterly  of  the 
line  of  the  roadbed  amounted  to  an  abdication  of  its  sever- 
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eignty  and  control  by  the  state  over  the  waters,  and,  in  effect, 
a  breach  of  the  trust  under  which  it  held  the  same,  and, 
therefore,  revocable  by  the  action  of  a  subsequent  legislature. 
The  doctrine  of  that  case,  with  respect  both  to  what  was  sus- 
tained and  what  was  condemned,  amply  supports  the  grant  in 
this  case,  eyen  if  there  was  any  ground  for  supposing  that  our 
own  decisions  do  not  completely  settle  the  question,  as  I  think 
they  do.  The  land  which  a  railroad  corporation  acquires  in 
this  state,  though  it  may  be  technically  called  a  fee,  is  for  its 
use  as  a  public  highway,  and  this  is  a  use  for  the  benefit  of  the 
public,  though  perhaps  the  particular  purpose  for  which  the 
gl^ant  was  made  is  not  very  material.  {Langdon  v.  Mayor^ 
supra.)  While  the  state  holds  the  title  to  lands  under  navi- 
gable waters  in  a  certain  sense  as  trustee  for  the  public,  it  is 
competent  for  the  supreme  legislative  power  to  authorize  and 
regulate  grants  of  the  same  for  public,  or  such  other  purposes 
as  it  may  determine  to  be  for  the  best  interests  of  the  state, 
and  the  legislature  has  conferred  power  upon  the  commis- 
sioners of  the  land  oflSce  to  make  such  grants  for  railroad  pur- 
poses. {Shively  v.  Bowlhy^  152  U.  S.  1.)  Chapter  140  of 
the  Laws  of  1850  (§§  25,  49)  empower  the  commissioners  to 
grant  to  any  railroad  company  formed  under  that  act  any 
land  belonging  to  the  people  of  the  state  which  may  be 
required  for  the  purposes  of  the  road,  upon  such  terms  as 
may  be  agreed  upon  by  them.  This  right,  vested  in  the 
defendant  under  the  statute  which  authorized  the  consolida- 
tion, and  applies  to  all  railroads  by  section  forty-nine. 

There  is  nothing  in  any  of  the  cases  in  this  court  to  the 
contrary.  In  fact  the  point  was  not  involved  in  any  of  them. 
In  the  Aldridge  case  (135  N.  T.  83)  both  the  upland  pro- 
prietor and  the  railroad  had  a  grant  from  the  state  of  the  same 
land  under  water,  but  that  of  the  upland  owner  was  four 
years  earlier  in  point  of  time,  and  it  was  held  that  his  was  the 
Buperior  title.  Except  for  the  prior  grant  the  power  to 
patent  to  the  railroad  was  assumed.  In  the  Rumsey  case, 
when  it  first  came  before  the  Second  Division,  it  was  held  that 
a  railroad  company  that  had  constructed  its  roadbed  along 
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the  shore  of  the  river  was  not  an  ''adjacent  owner"  within 
the  meaning  of  the  statute,  and  that  an  additional  grant  made 
to  it  by  the  state  did  not  cut  off  the  riparian  rights  of  the 
upland  owner.    (114  N.  T.  423.) 

"When  the  same  ca^e  was  here  again  (133  N.  T.  79 ;  136  id» 
543)  it  appeared  that  the  railroad  had  cut  off  the  plaintiff's 
access  to  the  river  by  building  its  road  upon  his  land  without 
any  grant  or  condemnation  proceedings,  and  we  held  he  was 
entitled  to  damages.  None  of  these  cases  question  the  right 
of  the  state  to  make  grants  of  land  to  railroads  for  railroad 
purposes,  and  in  all  of  them  the  right  is  recognized. 

It  is  said  that  the  conmiissioners  were  expressly  prohibited 
from  making  grants  of  land  under  the  watere  of  the  Hudson 
river  to  any  one  but  the  adjacent  riparian  owner,  and  the 
defendant,  not  being  such  owner,  could  take  no  title  by  the 
grant.  This  prohibition  is  found  in  the  Revised  Statutes, 
passed  at  a  time  when  grants  for  railroad  purposes  were  not 
contemplated  (1  R.  S.  208,  §  67) ;  but  no  such  limitation  is  to 
he  found  in  section  25  of  the  act  of  1850,  authorizing  gmnts 
for  railroad  purposes.  To  hold  that  a  railroad  company  could 
not  take  from  the  grant  of  the  state  in  such  cases,  unless  it 
was  an  upland  proprietor,  would  render  the  statute  practically 
inoperative.  That  was  a  subsequent  and  independent  enact- 
ment for  a  special  purpose,  enlarging  the  power  of  the  com- 
missioners, and  the  restrictions,  qualifications  and  limitations 
contained  in  tlie  Revised  Statutes  as  to  upland  ownership  were 
not  imported  into  it.  The  defendant's  patent  from  the  state 
was,  therefore,  valid  and  effectual  to  vest  it  with  all  the  rights 
that  the  state  had  in  the  parcel  in  question.  But  it  could  not 
extinguish  or  impair  the  easement  or  riparian  rights  which  the 
plaintiffs  or  -their  grantors  had  as  owners  of  the  uplands  and 
bank  of  the  river. 

What  these  rights  ar^  has  been  decided  in  the  Humsey  case 
(133  N.  Y.  79),  and  since  that  decision  re-afBrmed  in  the  case 
of  the  Illinois  Central  Railroad  v.  Illinois  (supra).  They 
embrace  the  right  of  access  to  the  channel  or  navigable  part 
of  the  river  for  navigation,  fishing  and  such   other  uses  as 
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commonly  belong  to  riparian  ownership,  the  right  to  make  a 
landing  wharf  or  pier  for  his  own  use  or  for  that  of  the  public, 
with  the  right  of  passage  to  and  from  the  same  with  reason- 
able safety  and  convenience.  .  But  the  trial  court  has  found 
that  the  title  to  this  parcel  of  land  was  not  in  the  defendant 
but  in  the  plaintiflEs,  and,  so  far  as  the  judgment  rests  upon 
these  findings,  it  cannot  be  sustained.  It  practically  deprives 
the  defendant  of  all  use  or  possession  of  the  land  for  any  pur- 
pose, and  requires  it  to  wholly  discontinue  the  operation  of  its 
railroad  upon  it.  We  have  already  seen  how  the  rights  of  the 
upland  owner  were  affected  by  the  grant  from  Flagg,  under 
which  the  defendant  acquired  the  right  to  operate  its  road 
upon  the  original  seventy-three  feet.  The  only  gi  ound  of  com- 
plaint that  the  plaintiffs  have  is  with  respect  to  such  additional 
obstructions  to  the  enjoyment  of  their  riparian  rights  as  have 
wnce  that  time  been  created  by  the  defendant's  acts  in  adding 
to  the  width  of  its  roadbed  in  the  manner  described  and  in 
the  manner  of  its  use.  The  plaintiffs  cannot  complain  of  the 
operation  of  the  road  by  the  passage  of  trains,  since  their 
remote  grantor  consented  to  it  by  his  grant  to  the  defendant, 
without  limitation  or  restriction  of  any  kind.  Whether  any 
additional  obstruction  to  the  enjoyment  of  the  rights  incident 
to  upland  ownership  have  been  created  by  the  defendant  since 
it  obtained  the  grant  of  Dec.  26,  1873,  was,  I  think,  under  the 
circumstances,  a  question  of  fact. 

The  fact  that  the  defendant  is  now  operating  its  road  upon  a 
bed  sixty  feet  wider  than  before  the  grant,  but  upon  its  own 
land,  does  not  furnish  any  substantial  ground  for  equitable  inter- 
ference. The  trial  court  has  found,  however,  that  the  rails  and 
ties  placed  by  the  defendant  on  its  roadbed  so  project  above 
the  surface  of  the  ground  as  to  impede  the  passage  of  men, 
horses  and  carriages  over  the  road,  and  to  obstruct  access  to 
the  river  from  the  upland,  and  that  at  times  it  maintains 
standing  cars  thereon,  thus  interfering  with  the  plaintiffs'  ripa- 
rian rights.  This  does  not  warrant  that  part  of  the  judgment 
which  enjoins  the  defendant  absolutely  from  operating  its 
road  upon  the  sixty  feet,  and  requires  it  to  remove  the  track 
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and  ties  and  never  to  replace  them,  but  it  does  entitle  them  to 
some  measure  of  relief.  The  defendant,  under  the  covenant 
in  the  deed  from  Fiagg,  as  well  as  by  its  general  relations  and 
obligations  to  the  plaintiffs  as  riparian  owners,  is  bound  to 
construct  and  maintain  a  suitable,  safe  and  reasonably  con- 
venient way  or  ways  over  its  railroad  which  will  furnish  access 
to  the  water  front  for  all  such  purposes  as  tlie  plain tiflEs  have  the 
right  to  resort  to  it  as  a  public  highway.  Moreover,  substan- 
tially the  same  duties  and  obligations  have  been  imposed  upon 
the  defendant  by  the  law  of  its  creation.  (Laws  of  1846,  ch. 
216,  §§  14,  15,  16.)  Wherever  it  crosses  bays  or  streams  it 
must,  so  far  as  practicable,  restore  them  to  their  former  use- 
fulness. The  owners  of  docks  or  water  rights  upon  the  river, 
outside  the  railroad,  are  protected  by  requiring  the  defendant 
to  extend  and  improve  the  same  when  cut  oflE,  and  generally 
to  restore  and  preserve  all  property  rights,  so  far  as  practicable. 

Where  the  roadbed  passes  between  the  uplands  and  the  usual 
place  of  access  to  the  river,  and  cannot  be  conveniently  crossed, 
it  is  the  duty  of  the  corporation,  at  its  own  expense,  to  con- 
struct and  maintain  convenient  passes,  or  roads,  across  or 
under  the  railroad  for  the  passage  of  persons,  cattle,  carriages 
and  teams  from  the  uplands  to  the  river  front.  The  findings 
in  this  case  are  to  the  effect  that  the  defendant  has  not  per- 
formed these  duties  and  obligations,  so  far  as  the  plaintiffs  are 
concerned,  and  that  it  has  interfered  with  the  enjoyment  of 
their  riparian  rights  to  the  extent  and  in  the  particulars  men- 
tioned. The  extent  of  the  relief  to  which  they  are  entitled  is 
that  the  defendant  shall  be  required  by  the  judgment  to  per- 
form these  duties  and  obligations. 

This  result  is  in  harmony  with  the  doctrine  of  the  Humeey 
case  (supra).  There  is  a  marked  difference  between  that  case 
and  this,  at  least  in  the  form  of  the  action.  In  the  former  the 
plaintiff  attempted  to  protect  his  riparian  rights  by  an  action 
to  recover  damages.  In  this  case  there  is  no  claim  made  for 
damages  sustained,  but  the  owner  has  asked  simply  equitable 
relief  against  any  future  invasion  of  his  easements.  In  the 
former  case  we  held,  that  so  far  as  the  owner  had  sustained 
SiCKBLS— YoL.  XCIX.  12 


90      Saunders  et  al.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     [Dec, 

Opinion  per  Peckham,  J.  [Vol.  144. 

damages  in  consequence  of  any  encroachments  by  the  defend- 
ant, that  he  was  entitled  to  recover.  In  this  case  we  hold  that 
in  so  far  as  the  facts  found  justify  the  conclusion  that  the 
defendant  has  invaded  the  plaintiffs'  rights,  or  is  invading 
them,  they  are  entitled  to  relief.  In  that  case  it  had  been 
adjudged  in  previous  actions  that  the  defendant  was  obetruct- 
ihg  access  to  the  river  without  any  right  or  title  whatever  as 
against  the  upland  owner.  In  the  present  case  we  hold  that 
the  defendant  has  a  valid  grant  of  the  land  from  the  state, 
good  against  all  the  world,  except  the  plaintiffs'  right  of  access 
to  the  river,  and  that,  so  far  as  necessary  for  the  protection  of 
these  rights,  the  plaintiils  are  entitled  to  prevail. 

The  judgment  should,  therefore,  be  modified  in  such  man- 
ner as  to  give  to  the  plaintiffs  this  relief,  and  this  alone.  The 
order  should  be  so  framed  as  to  accomplish  this  result,  and,  if 
its  terms  cannot  be  agreed  upon  by  the  parties,  then  it  must 
be  settled  by  one  of  the  judges  of  this  court. 

The  judgment,  as  thus  modified,  should  be  affirmed,  without 
costs  to  either  party. 

Peckham,  J.  The  court  below  and  the  counsel  for  the 
plaintiff  upon  the  argument  before  us  have  as  it  seems  to  me 
misconceived  the  extent  and  nature  of  the  decisions  of  this 
court  in  the  liumsey  and  Aldridge  cases  (114  N.  Y.  423,  and 
135  id.  83).  While  concurring  in  the  views  set  forth  in  the 
very  satisfactory  opinion  of  Judge  O'Brien,  I  only  desire  to 
say  a  word  Specially  regarding  those  two  cases.  The  point 
therein  decided  was  that  the  ancestors  or  grantors  of  the  indi- 
vidual parties  to  those  actions  had  not  by  their  grants  to  the 
railroad  company  of  tjie  strips  of  land  under  water  or  along 
the  line  of  and  below  and  above  high-water  mark,  deprived 
themselves  of  or  clothed  the  railroad  company  with  the  char- 
acter of  riparian  owners.  We  accordingly  held  that  these 
individual  parties  could  in  their  character  of  riparian  owners 
still  take  title  to  lands  under  water  which  were  adjacent  to 
their  upland,  and  the  intervention  of  the  railroad  embank- 
ment did  not  form  an  obstacle.     We  did  not  decide  that  the 
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railroad  company,  under  the  provisions  of  sections  25  and  49 
of  the  General  Railroad  Act  of  1850,  could  not  take  a  grant 
of  the  title  of  the  state  for  the  purposes  of  the  road  from  the 
commissioners  of  the  land  office  covering  land  under  water 
upon  such  terms  as  they  might  agree  to.  In  both  of  the 
cases  there  was  a  grant  to  the  individuals  of  land  under  water 
and  they  claimed  title  under  their  patents  from  the  state.  In 
the  Rumsey  case  the  defendant  had  no  pretense  of  title  and 
relied  upon  the  defense  that  the  plaintiffs  were  not  riparian 
owners,  and,  therefore,  obtained  no  title  by  virtue  of  the  patent 
from  the  land  commissioners.  In  the  Aldrid^  ca«e  the 
defendant  had  a  patent  which  was  attacked  as  not  carrying 
any  title  because  it  was  asserted  the  defendant  was  not  a 
riparian  owner  and  could  take  no  title  by  such  patent  to  the 
lands  under  water.  Although  the  plaintiff  in  the  Aldridge 
case  had  a  patent  it  was  subsequent  to  the  one  granted  to 
defendant.  In  both  cases  the  patents  to  the  individuals  were 
held  good  because  the  patentees  were,  notwithstanding  the 
grants  to  the  railroad  company,  held  to  have  continued  to  be 
upland  proprietors  within  the  meaning  of  the  statute.  In  the 
case  at  bar  the  plaintiffs  have  no  patent  from  the  state  granting 
to  them  the  title  to  any  lands  under  water,  and  they  never  had 
any  title  to  such  lands  and  have  none  now.  They  simply  have 
those  rights  as  riparian  owners  which  Judge  O'Brien  has 
described,  while  the  defendant  has  obtained  the  title  of  the 
state  to  the  lands  under  a  patent  good  by  reason  of  the  pro- 
visions of  the  Railroad  Act  of  1850. 

All  concur. 

Judgment  accordingly. 
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Ghables  Eosenbebo,  Appellant,  v,  Jonas  Salomon  et  aL, 
Impleaded,  etc.,  Eespondents. 

Where  a  third  person  claiming  title  to  property  levied  upon  by  a  sheriff 
by  virtue  of  an  execution,  has  brought  replevin  against  the  sheriff  to 
recover  the  property,  the  judgment  debtor  has  an  interest  in  the  subject 
of  the  action,  and  the  court  has  power,  under  the  provisions  of  the  Code 
of  Civil  Procedure  (§  452),  i^  reference  to  bringing  in  other  parties,  to 
grant  an  order  upon  his  application  allowing  him  to  come  in  and 
defend. 

While  so  much  of  said  provision  as  is  a  re-enactment  of  the  provisions  of 
the  Code  of  Procedure  on  that  subject  (§  122)  applies  only  to  equity 
actions,  the  added  provision,  which  in  terms  allows  persons  not  made 
parties,  having  an  interest  in  the  subject  of  an  action,  on  their  own 
application,  to  come  in  and  defend,  is  not  so  limited. 

It  operates,  however,  only  where  persons  not  sued  make  the  applica- 
tion in  their  own  behalf,  and  does  not  apply  to  a  motion  to  compel  the 
plaintiff  to  bring  in  other  parties. 

CTiapman  v.  Forbes  (128  N.  Y.  532),  distinguished. 

(Argued  November  26,  1894;  decided  December  4,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  BrookljTi,  made  June  6,  1894,  which  affirmed  an  order  of 
Special  Term  which  granted  a  motion  by  Emanuel  Wolf  and 
Jonas  Salomon  to  be  made  parties  defendant  in  this  action. 

This  action  was  brought  against  the  sheriff  of  Kings  county 
to  recover  possession  of  certain  chattels  levied  on  by  him 
xmder  an  execution  against  Jonas  Salomon  and  Emanuel  Wolf. 
They  were  not  made  parties,  and  now  apply  for  leave  to  inter- 
vene as  parties  defendant. 

Further  facts  are  stated  in  the  opinion. 

A.  H.  Bewick  for  appellant.  There  is  no  principle  in  law 
or  practice  that  warrants  the  intervention  as  parties  in  this 
action  of  Wolf  and  Salomon,  who  are  neither  indemnitors  nor 
interpleaders,  nor  substituted  in  the  place  of  the  original 
defendant.  (Code  Civ.  Pro.  §§  820,  1421,  1703,  1705,  1709, 
1710.)  Each  party  must  plead  or  defend  his  own  case,  and  no 
pleading  or  defense  can  be  interposed  by  one  party  for  the 
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benefit  of  another.  {Little  v.  Sayre^  Y  Hun,  485.)  An  action 
of  replevin  lies  only  against  a  party  having  possession  of  the 
property.  The  only  exception  is  where  the  defendant  had  it 
and  has  wrongfully  disposed  of  it.  Wolf  and  Salomon  could 
properly  demur  as  no  case  can  be  made  out  against  them  in 
this  action.  (Code  Civ.  Pro.  §§  1695,  1700 ;  Wheeler  y. 
AUen^  51  N.  Y.  37 ;  Christman  v.  Thatcher,  48  Hun,  446.) 
A  person  bringing  a  legal  action  cannot  be  compelled  to  sue 
any  person  except  such  as  he  may  elect  to  sue.  (Code  Civ. 
Pro.  §§1690,  3343;  Chapman  v.  F(yrbe%,  123  K  Y.  538; 
Bradt  v.  Churchy  110  id.  537.)  There  was  no  inherent  power 
in  the  court  to  make  the  order  in  this  action.  {LwwUm  v. 
Zawton,  27  N.  Y.  S.  R.  302.) 

Ira  Leo  BaAfmherger  for  respondents.  The  order  resting  in 
discretion,  is  not  appealable  to  this  court.  {Jthdca,  etc.,  v.  Tre- 
man,  93  N.  Y.  660 ;  White,  etc,,  v.  Fanrthing,  101  id.  346.) 
Under  sections  447  and  452  of  the  Code  of  Civil  Procedure 
the  order  was  properly  made.  (JRosenberg  v.  Fl/ick,  10  N.  Y. 
Supp.  759.) 

Per  Curia/m.  We  agree  with  the  General  Term  in  its 
affirmance  of  the  order  granting  the  application  of  Solomon  & 
Wolf  to  intervene  as  parties  defendant :  although  we  put  our 
concurrence  not  upon  the  ground  of  an  inherent  power  in  the 
court,  but  upon  the  express  permission  of  section  452  of  the 
Code.  So  much  of  that  section  as  is  a  literal  re-enactment  of 
the  old  section  122  applies  only  to  equitable  actions.  We  so 
held  in  Chapman  v.  Forbes  (123  N.  Y.  532),  but  did  not 
extend  that  construction  to  the  new  and  added  provision  of 
section  452,  which  in  terms  permits  persons  not  made  defend- 
ants on  their  own  application  to  come  in  and  defend  when  they 
have  an  interest  in  the  subject  of  the  action  the  title  to  which 
may  be  affected  by  the  judgment.  On  the  contrary,  we  cited 
the  case  of  People  v.  Albany  <&  Vermont  li.  li,  Co.  (77  N. 
Y.  232),  which  was  a  legal  action  in  the  nature  of  a  quo  war- 
ranto to  forfeit  a  corporate  charter,  and  which  did  not  hesi- 
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tate  to  apply  the  new  provision  of  section  452.  We  met  that 
by  showing  that  it  operated  only  where  persons  not  sued  made 
the  application  in  their  own  behalf,  and  not  to  a  motion  to 
compel  the  plaintiff  to  bring  in  other  parties,  which  was  the 
question  then  at  issue.  Here  the  plaintiff  has  brought  replevin 
against  the  sheriff.  The  latter  took  the  property  by  vir- 
tue of  an  execution  against  Salomon  &  Wolf,  and  can  defend 
only  upon  their  title.  The  plaintiff  claims  that  the  levy  was 
upon  his  property  and  must  show  title  as  agaihst  that  of  the 
judgment  debtors.  They  have  an  interest  in  the  subject  of 
the  action,  first,  to  have  their  property  go  in  discharge  of 
their  own  debt,  and  next  to  save  and  retain  any  possible  sur- 
plus beyond,  and  it  is  their  title  which  is  involved. 

We  think,  therefore,  that  the  power  to  make  this  order  was 
given  by  the  Code,  and  it  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


|t44  Ml  The  People  ex  rel.  The  Equitable  Gas  Lioht  Company, 
Respondent,  v.  Edward  P.  Barker  et  al.,  as  Commission- 
ers, etc..  Appellants. 

Under  the  provisions  of  the  law  governing  the  taxa  tion  of  corporations 
(Chap.  456,  Laws  of  1857),  which  requires,  iu  order  to  ascertain  the  capital 
subject  to  taxation,  that  all  the  property  owned  by  a  corporation,  both 
real  and  personal,  shall  be  valued,  and  that  from  the  aggregate  the  assessed 
value  of  the  real  estate  be  deducted,  in  determining  the  value  of  the  real 
estate  the  assessors  are  not  bound  by  the  assessed  valuation.  This  does  not 
necessarily  show  the  full  value,  and  the  assessors  may  legally  disregard 
it,  and  estimate  the  real  estate  at  its  actual  value,  although  this  exceeds 
the  assessed  valuation. 

In  proceedings  by  certiorari  under  the  act  of  1880  (Chap.  269,  Laws 
of  1880)  to  review  the  proceedings  of  the  commissioners  of  taxes 
and  assessments  of  the  city  of  New  York  in  assessing  the  capital  of 
the  relator  for  the  year  1893,  it  appeared  by  the  computation  of  the 
commissioners  that  they  regarded  the  relator's  capital  as  unimpaired; 
from  this  they  deducted  the  assessed  value  of  its  real  estate,  and  the 
value  of  its  patents  and  franchises,  and  the  balance  was  the  sum  fixed 
as  the  portion  of  the  relator's  capital  liable  to  taxation.  It  was 
objected  by  the  relator  that  no  deduction  was  made  for  its  debts.  Udd^ 
untenable;  that  the  determination  that  the  capital  was   unimpaired 
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implied  that  there  were  assets  over  and  above  the  capital  sufficient  to 
pay  any  outstanding  debts  ;  and  so,  if  the  commissioners'  determination 
was  justified,  they  were  not  bound  to  deduct  the  debts. 

The  commissioners  in  their  return  referred  to  the  statement  presented  to 
them  by  the  relator,  upon  application  by  it,  under  the  New  York  Con- 
solidation Act  (§  820,  chap.  410,  Laws  of  1882),  for  a  reduction  and  can- 
cellation of  the  assessment,  and  declared  that  they  had  "carefully 
considered  the  same  and  accepted  as  true  all  the  statements  therein  con- 
tained." The  statement  contained  nothing  in  terms  as  to  the  actual 
value  of  the  relator's  real  estate,  but  simply  stated  its  assessed  value. 
Bddf  that*the  commissioners  were  not  precluded  by  the  statement  from 
estimating  the  real  estate  at  its  actual  value;  but  that  the  matter  was 
finally  remitted  to  their  judgment  and  decision  upon  all  the  facts  and 
proceedings,  including  the  evidence  of  the  applicant,  and  any  other 
facts  known  to  them  or  brought  to  their  attention  bearing  upon  the 
question. 

Although,  by  the  statement  of  the  relator,  it  appeared  that  it  was  insolvent, 
it  also  appeared  that  it  was  paying  large  dividends  out  6f  earnings.  No 
explanation  of  this  was  suggested.  The  commissioners  in  their  return 
stated  the  amount  of  paid-up  capital,  the  earnings  and  dividends,  and 
referred  to  the  fact  that  the  relator  omitted  to  state  the  actual  value  of  its 
stock  as  it  was  required  by  the  blank  furnished  it,  and  did  not  assert 
that  the  value  of  its  capital  stock  was  less  than  par.  The  return  also 
referred  to  statements  before  them,  filed  by  the  relator  in  1891  and  1892, 
and  to  the  evidence  of  the  relator's  officers  in  proceedings  brought  to 
review  the  assessment  of  1891,  which  was  ratified  by  the  courts  (66  Hun, 
61;  137  N.  Y.  544);  it  appeared  in  those  proceedings  that  the  value  of  the 
assets  of  the  relator  in  that  year  as  returned  by  the  relator  exceeded  the 
amount  of  capital,  after  deducting  all  its  debts  and  liabilities,  and  the 
relator  then  claimed  that  over  $5,000,000  of  its  assets  was  invested  in 
real  estate.  The  return  also  averred  that  the  shrinkage  in  value  set 
forth  in  the  relator's  statement  for  1893  was  fictitious  and  accounted  for 
by  the  fact  that  in  1891  the  relator  returned  the  actual  value,  while 
in  1893  it  returned  only  the  assessed  value  of  the  real  estate,  which 
was  $1,515,401.  Held,  that  the  commissioners  were  justified  in  distrust- 
ing the  relator's  statement  and  in  acting  upon  the  evidence  outside  of  it» 
and  that  their  assessment  was  valid  and  proper. 

(Argued  November  26,  1894;  decided  December  4,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court  in  the  first  judicial  department,  made  October  12, 
1894,  which  ajfirmed  an  order  of  Special  Term  which  set  aside 
an  assessment  of  the  relator's  capital  for  taxation  for  the  year 
1893. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J).  J,  Deem  for  appellants.  The  mode  of  assessment  pomted 
out  by  the  statute  has  been  strictly  followed  by  the  commis- 
sioners, and  no  error  in  their  proceedings  is  shown  by  the 
return.  {People  ex  rel,  v.  Coleman^  126  N.  Y.  433 ;  People 
ex  rel,  v.  Comrs.  of  Taxea^  137  id.  544 ;  M.  F.  Ins.  Co.  v. 
Comrs.  of  Taxea^  76  id.  64 ;  People  ex  rd.  v.  Barker j  48  id. 
77 ;  People  ex  rel.  v.  Da/oenport^  91  id.  574 ;  People  v.  Asteny 
100  id.  597.)  The  deduction  of  the  assessed  value  of  the 
realty  from  the  value  of  the  assets  of  the  company  in  excess 
of  its  debts,  is  the  deduction  which  the  statute  requires  to  be 
made  in  fixing  the  assessment  for  capital.  {People  ea?  rel.  v. 
Asten^  100  N.  Y.  601.)  It  is  the  intention  of  the  statute  that 
all  the  property  of  the  corporation  shall  bo  assessed  to  its 
aggregate  actual  value,  and  that  so  much  thereof  as  would 
otherwise  escape  taxation,  by  reason  of  under  valuation  of 
realty,  shall  be  assessed  as  capital.  {People  ex  rel.  v.  Tax 
Comra.y  95  JS^.  Y.*  556 ;  People  ex  rel.  v.  Comrs.  of  Taxes^ 
104  id.  249.) 

Frederic  R.  Coudert  for  respondent.  This  is  not  a  case 
where  the  commissioners  should  consider  the  market  value  of 
the  stock.  {People  ex  rel.  v.  Coleman^  126  N.  Y.  448  ;  K.  F. 
Ins.  Co.  V.  Coleman^  107  id.  541  ;  People  ex  rel.  v.  BarheTy 
139  id.  61.)  As  it  must  be  assumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  commissioners  obeyed  the  law,  the 
assessed  valuation  must  be  presumed  to  be  the  tnie  value. 
{P.  R.  R.  Co.  V.  Comrs.,  104  N.  Y.  245 ;  Bd.  Supers,  v. 
FowUr,  55  id.  253;  Laws  of  1882,  chap.  410,  §  814;  PeopU 
V.  Comrs.,  etc.,  115  N.  Y.  182.)  Counsel  for  the  appellant 
insisted  that  the  presence  of  surplus  earnings  for  the  year  1893 
indicates  the  presence  of  surplus  profits  or  reserve  funds  over 
and  above  the  relator's  capital  provided  for  in  chapter  456, 
Laws  of  1857,  section  3.  The  inquiry  put  by  the  commis 
sioners  was  plain  and  unequivocaL  It  was  not  as  to  surplus' 
profits  or  reserve  funds,  but  as  to  the  amount  of  surplus  earn- 
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ings  for  the  year  ending  the  second  Monday  of  January,  1893. 
This  contention  was  properly  ignored  hy  the  court  below. 
(JE.  G.  K  Co.  V.  Barker,  141  N.  Y.  251 ;  139  id.  63.)  The 
refusal  of  the  commissioners  to  deduct  the  debts  was  an 
absolute  unqualified  violation  of  the  law,  which  of  itself  alone 
is  suJB^cient  to  vacate  the  assessment.  {People  ex  rd.  v.  S.  A. 
R.  E.  Co.,  141 N.  Y.  196 ;  E.  G.  E.  Co.  v.  Ba/rh&r,  139  id.  63.) 

Andkbws,  Ch.  J.  This  is  an  appeal  from  the  order  of  the 
General  Term,  affirming  the  order  of  the  Special  Term,  by 
which  the  assessment  for  the  relator's  capital  for  taxation  for 
the  year  1893  was  vacated  and  set  aside.  The  relator  is  a 
corporation  organized  under  the  law  for  the  incorporation  of 
gas  light  companies,  with  a  capital  of  $4,000,000,  fully  paid 
in  or  secured  to  be  paid,  and  whose  place  of  business  is  the 
city  and  county  of  New  York.  In  the  annual  record  of  the 
assessed  valuation  of  real  and  personal  estate  in  said  city  and 
county  for  the  year  1893,  was  entered  the  sum  of  $5,000,000 
as  the  value  of  the  relator's  capital  liable  to  assessment.  There- 
after, pursuant  to  the  provisions  of  sec.  820  of  the  ConsoUda- 
tion  Act  of  1882,  the  corporation  made  application  to  the 
commissioners  of  taxes  for  a  reduction  and  cancellation  of  the 
assessment,  and  presented  to  the  board  a  verified  statement, 
and  its  vice-president  was  orally  examined  by  the  commission- 
ers in  support  of  the  application.  The  commissioners  subse- 
quently decided  the  application  and  reduced  the  assessment  to 
the  sum  of  $1,972,700.  The  relator  being  dissatisfied  with  the 
decision  and  claiming  that  upon  the  proof  it  had  no  assets 
subject  to  taxation  in  the  year  1893,  procured  a  certiorari 
under  chap.  269  of  the  Laws  of  1880,  to  review  the  proceed- 
ings of  the  commissioners,  to  which  a  return  was  made  by 
them,  and  upon  the  hearing  the  order  was  made  setting  aside 
the  assessment.  The  sole  question  relates  to  the  jurisdiction 
of  the  commissioners  of  taxes  to  make  the  assessment  of  the 
relator's  property  as  finally  entered  in  the  roll. 

Section  4  of  the  act  of  1880,  under  which  the  relator  pro- 
ceeded, provides  that  "  if  it  shall  appear  by  the  return  to  such 
SioKBLs  —Vol.  XCIX.        13 
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writ  that  the  assessment  complained  of  is  illegal,  erroneous  or 
unequal  for  any  of  the  reasons  alleged  in  the  petition,  the 
fxourt  shall  have  power  to  order  such  assessment,  if  illegal,  to 
be  stricken  from  the  roll."  The  complaint  is  that  the  assess- 
ment was  illegal  for  the  reason  that  the  relator  had  no  capital 
subject  to  taxation  in  the  year  1893.  It  was  represented 
in  the  statement  presented  to  the  commissioners  by  the  relator 
that  its  real  estate,  "  as  per  sworn  valuation  of  the  deputy  tax 
commissioner,"  was  of  the  value  of  $1,515,400,  and  that  its 
total  personal  property  was  of  the  value  of  $1,041,483.43, 
making  the  aggregate  value  of  its  whole  property,  real  arid 
personal,  the  sum  of  $2,556,883.43.  In  the  items  of  its  per- 
sonal property  is  included  patent  rights  and  franchises  valued 
at  $500,000,  and  no  claim  is  made  that  it  was  entitled  to  any 
exemption  of  any  other  part  of  its  personal  estate  from  taxa- 
tion. The  statement  f  urth'er  represents  that  the  debts  of  the 
relator  were  $2,839,192.98.  It  thus  was  made  to  appear  that 
the  debts  exceeded  the  total  assets  in  the  sum  of  $282,309.55, 
or,  in  other  words,  that  the  relator  was  an  insolvent  corpora- 
tion, and  that  its  capital  of  $4,000,000,  which  had  been  wholly 
paid  in  or  secured  to  be  paid,  had  been  wholly  lost.  But  not- 
withstanding this  condition  of  the  relator's  affairs,  the  state- 
ment contained  the  further  representation  that  during  the  year 
1892  the  surplus  earnings  of  the  corporation  over  and  above 
operating  expenses,  leakage^bad  debts  and  depreciation  of 
plant  had  been  $331,777.25,  out  of  which  a  dividend  of  eight 
per  cent  on  the  stock,  amounting  in  the  aggregate  to  $320,000, 
had  been  declared  and  paid  by  the  company.  The  presenta- 
tion of  a  statement  showing  that  an  insolvent  corporation  was 
doing,  nevertheless,  a  highly  successful  business,  and  that  out 
of  its  net  earnings  was  able  to  pay  a  large  dividend  to  its 
stockholders,  naturally  challenged  inquiry.  It  was  not 
asserted  by  the  relator  that  it  had  sustained  recent  or  large 
losses,  and  it  gave  no  explanation  of  the  apparent  anomaly 
disclosed  in  a  comparison  of  the  several  facts  alleged  in  the 
statement.  It  also  appears  that  the  dividend  declared  in  1892 
was  not  exceptional.    A  dividend  at  the  same  rate  out  of 
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earnings  was  declared  and  paid  in  1891.  The  computation 
upon  which  the  commissioners  reached  the  result  stated  in  the 
corrected  assessment  roll  appears  in  the  return  made  to  the 
writ.  They  regarded  the  capital  of  $4,000,000  as  unimpaired. 
From  this  sum  they  deducted  $1,527,300,  the  assessed  value 
of  the  real  estate,  and  the  further  sum  of  $500,000,  the 
value  of  the  patents  and  franchises,  which  left  $1,972,700, 
the  sum  which  they  fixed  upon  as  the  portion  of  the 
relator's  capital  liable  to  taxation.  It  will  be  observed 
that  the  assessors  made  no  deduction  of  the  debts  from 
the  amount  of  the  capital  stock.  Debts  are  deductible  in 
ascertaining  the  assessable  value  of  tlie  capital  of  a  corpo- 
ration. {People  ex  rel.y  etc.^  v.  Ba/rker  et  (d.,  139  N.  Y.  55.) 
But  an  unimpaired  capital  implies  that  there  are  assets  over 
and  above  the  capital  sufficient  to  pay  any  outstanding  debts, 
and,  if  the  conmiissioners  had  a  right  to  find  as  they  did, 
that  the  capital  of  the  relator  was  unimpaired,  they  were  not 
bound  to  deduct  the  debts,  since,  presumably,  they  were  offset 
by  assets  above  the  capital  which  otherwise  would  have  been 
liable  to  taxation.  The  commissioners,  in  their  return,  refer- 
ring to  the  statement  presented  by  the  relators,  declared  that 
they  had  '^  carefully  considered  the  same  and  accepted  as  true 
all  the  statements  of  fact  therein  contained." 

The  statement  contained  nothing  in  terms  upon  the  subject 
of  the  actual  value  of  the  relator's  real  estate.  It  stated  the 
aasessed  value  only.  The  theory  of  the  statute  is  that  real 
estate  for  the  purpose  of  taxation  shall  be  assessed  at  its  full 
value.  The  rule  formulated  in  the  Eevised  Statutes  is  that 
'^  all  real  and  personal  estate  shall  be  estimated  by  the  assessors 
at  its  just  and  full  value,  as  they  would  appraise  the  same  in 
payment  of  a  just  debt  due  from  a  solvent  debtor  "  (1  Rev. 
St.  §  17 ;  Laws  1851,  ch.  176),  and  under  the  Consolidation 
Act  (§  814)  it  is  to  be  assessed  "  at  the  sum  for  which  such 
property  under  ordinary  circumstances  would  sell."  But  it  is 
well  known  that  this  duty  cast  upon  assessors  is  seldom  per- 
formed, and  that  the  taxation  of  real  estate  throughout  the 
dtate  is  generally  upon  an  assessment  which  represents  but 
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part  of  its  actual  value.  Assessment  at  the  full  value  is  the 
exception  and  not  the  rule.  If  the  ratio  between  the  actual 
value  and  the  value  as  assessed  is  uniform,  no  inequality  of 
taxation  would  result,  except,  perhaps,  in  the  distribution  of 
the  tax  as  between  real  and  personal  property,  assuming  that 
the  assessors  do  not  apply  the  same  ratio  in  assessing  person- 
alty. Real  and  personal  property  are  to  be  separately 
assessed.  In  case  of  an  individual  assessed  for  both,  if  the 
realty  be  vndervalued,  the  loss  cannot  be  made  up  by  adding 
it  to  the  assessment  of  the  personalty.  But  the  law  govern- 
ing the  taxation  of  corporations  (Laws  of  1857,  ch.  456) 
requires  the  valuation  of  the  whole  property  owned  by  the 
corporation,  whether  real  or  personal,  or  both,  in  order  to 
ascertain  the  capital  which  is  the  subject  of  taxation  {People 
ex  rel.  Union  Irust  Co.  v.  Coleman^  126  N.  T.  433),  and 
from  the  aggregate  is  to  be  deducted  the  assessed  value  of  the 
real  estate,  and  the  balance  is  the  capital  subject  to  assessment, 
after  deducting  debts  and  any  exemptions  allowed  by  law.  In 
assessing  the  capital  of  a  corporation  for  the  purpose  of  tax- 
ation, it  is  immaterial  in  which  description  of  property  the 
capital  may  be  invested.  Both  its  real  and  personal  property 
are  to  be  considered  and  valued,  and  from  the  aggregate  value 
is  to  be  deducted  the  assessed  value  of  the  real  estate,  for  the 
obvious  reason  that  to  that  extent  a  separate  taxation  is  pro- 
vided. {People  ex  rel.  Eq,  Gas  Light  Co.  v.  Barker  et  al.^ 
66  Hun,  21 ;  affd.  in  this  court  in  137  N.  T.  544.)  In  case  of 
corporations  it  may  happen  that  an  undervaluation  in  the  assess- 
ment of  the  real  estate  as  such  will  be  corrected  in  its  valu- 
ation as  part  of  the  capital,  and  so  the  undervaluation  may  be 
remedied,  and  the  whole  property  be  subjected  to  taxation  at 
its  real  value.  The  fact,  therefore,  that  the  assessed  value  of 
the  relator's  real  estate  was  $1,515,400.00,  does  not  necessarily 
show  that  it  was  its  full  value,  nor  did  it,  we  think,  preclude  the 
commissioners  from  estimating  its  value  for  the  purpose  of 
ascertaining  the  capital  subject  to  taxation  at  its  actual  value, 
although  it  exceeded  the  assessed  value.  The  act  of  the  com- 
missioners in  undervaluing  the  real  estate  in  its  assessment  as 


1894.]  Pboplb  ex  rex.  £.  G.  L.  Co.  v.  Babkxb  et  al.      101 

N.  Y.  Bep.]     Opinion  of  the  Coui%  per  Akdbbwb,  Cbu  J. 

such  did  not  estop  the  public  nor  relieve  them  of  the  duty, 
in  ascertaining  the  value  of  the  capital,  to  estimate  the  real 
estate  at  its  full  value.  We  are  not  here  concerned  with  any 
question  of  inequality  of  assessment  as  between  the  relator 
and  other  taxpayers.  We  hold  that  the  commissioners  could 
legally  disregard  the  assessed  value  of  the  real  estate  in  esti- 
mating the  value  of  the  capital,  and  the  question  of  legality  is 
the  only  point  now  in  question.  It  remains  to  consider 
whether  the  facts  stated  in  the  return  or  those  in  connection 
with  the  undenied  allegations  in  the  petition  {People  ex  rel. 
Peck  V.  Commissioners^  106  N.  T.  64),  justified  the  assess- 
ment  in  question.  The  commissioners  were  the  body  intrusted 
with  the  duty  of  making  assessments  for  purposes  of  taxation. 
It  is  made  the  duty  of  the  deputy  tax  commissioners  in  the 
first  instance  to  fix  the  valuation  of  all  taxable  property 
in  their  respective  districts  and  return  the  result  to  the  com- 
miasioners.  (Consolidation  Act,  §  814.)  When  the  annual 
record  is  made  up  persons  considering  themselves  aggrieved 
may  apply  to  the  commissioners  for  redress,  and  if  the  appli- 
cation relates  to  the  amount  of  personal  property  it  is  the 
duty  of  the  commissioners  to  examine  the  applicant  on  oath 
in  respect  to  the  complaint.  But  the  commissioners  are  not 
concluded  by  the  statements  made  by  the  applicant.  The 
statute  declares  that  upon  such  application,  after  having 
examined  the  applicant  under  oath,  the  commissioners,  '^  if  in 
his  or  their  judgment  the  assessment  is  erroneous,  shall  cause 
the  same  to  be  corrected  and  fix  the  amount  of  such  assess- 
ment as  they  may  believe  to  be  just "  (sec  820).  The  matter 
is  finally  remitted  to  their  judgment  and  decision  upon  all  the 
facts  and  proceedings,  including  the  evidence  of  the  appli- 
cant, and  any  other  facts  known  to  them  and  brought  to  their 
attention  bearing  upon  the  complaint.  This  principle  has 
been  frequently  decided  in  similar  cases.  {People  ex  rel.^  eto^ 
v.  Barkery  48  N.  T.  YY ;  People  ex  rel.  Manhattan  F.  Ins. 
Co.  V.  Com/missionerSy  76  id.  64 ;  People  ex  rel,  Westchester 
P.  Ins.  Co.  V.  Da/venportj  91  id.  674 ;  People  ex  rel.  v.  Asten^ 
100  id.  597.) 
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"We  held  in  the  case  of  People  ex  rd.  Edison  v.  Commit 
eioners  of  Taxes  (189  N.  Y.  55)  that  the  judgment  of  the 
CommisBioners  was  not  a  capriciouB  and  arbitrary  one,  and  that 
when  the  proofs  presented  on  the  application  are  full,  uncon- 
tradicted and  credible,  and  show  the  assessment  to  have  been 
erroneous,  and  it  does  not  appear  that  the  commissioners  had 
or  acted  upon  any  other  information,  they  cannot  arbitrarily, 
xefuse  to  grant  relief.  The  same  rule  was  declared  in  a  case 
between  the  same  parties  (141  N.  T.  251). 

In  the  present  case  there  were  circumstances  tending  to 
create  question.  The  extraordinary  fact  that  the  corporation, 
although  by  its  statement  insolvent,  was  paying  large  divi- 
dends out  of  earnings,  has  been  adverted  to,  and  no  explana- 
tion is  suggested.  The  statement  also  gave  the  assessed  value 
of  its  real  estate  and  left  it  to  inference  and  presumption  that 
this  was  its  actual  value.  But  the  commissioners  in  compli- 
ance with  the  demand  of  the  writ,  set  forth  in  their  return 
the  reasons  upon  which  they  acted.  They  referred  among 
other  things  to  the  amount  of  paid-up  capital,  the  earnings  and 
dividends ;  the  fact  that  the  relator  omitted  to  state  the  actual 
value  of  its  stock,  as  required  to  do  by  the  blank  furnished 
by  the  commissioners,  but  substituted  a  different  paper,  and 
that  it  did  not  assert  or  claim  that  its  capital  stock  was  of  less 
value  than  $4,000,000. 

But  the  return  states  a  still  further  ground  for  their 
decision.  It  avers  in  substance  that  the  relator  in  1891  and 
1892  filed  verified  statements  in  respect  of  the  taxes  of  these 
years,  and  that  the  commissioners  had  before  them  these  state- 
ments, and  the  evidence  of  the  relator's  ofiicers  in  proceedings 
brought  to  review  the  assessment  of  1891,  and  the  decisions 
of  the  Supreme  Court  and  of  this  court  ratifying  the  assess- 
ment of  that  year  (66  Hun,  61;  S.  C,  137  N.  T.  544),  and 
they  averred  that  it  appeared  in  those  proceedings  that  the 
assets  of  the  relator,  in  1891,  were  worth  more  than  $4,000,000 
over  and  above  all  its  debts  and  liabilities,  and  that  the  relator 
in  that  year  declared  a  dividend  of  eight  per  cent  on  its  capital 
stock.     The  commissioners  further  returned  that,  in  their  judg- 
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ment,  the  Bhrinkage  of  value  set  forth  in  the  statement  of  1893 
"  was  fictitious  and  npt  real,  and  was  accounted  for  by  the  fact 
that  in  1891  the  relator  returned  its  actual  assets,  while  in  1893 
it  returned  only  the  assessed  vaflue  of  its  real  estate."  A  refer- 
ence to  the  decision  in  66  Hun  {m^d)  shows  that  in  1891  the 
relator  returned  the  value  of  its  gross  assets  at  $6,740,666.52, 
and  that,  after  deducting  all  its  debts  and  exemptions,  its  assets 
exceeded  its  whole  capital.  The  relator  then  claimed,  as 
appears  by  the  opinion,  that  five  millions  or  more  of  its  gross 
assets  had  been  invested  in  real  estate,  lands,  buildings,  mains, 
etc.,  separately  taxed,  etc.,  and  claimed  to  have  the  whole 
sum  so  invested  deducted  in  estimating  the  value  of  its  capital. 

Enough  has  been  stated  to  show,  we  think,  that  the  com- 
missioners were  justified  in  distrusting  the  statement  furnished 
by  the  relator  as  to  the  value  of  its  assets  in  1893.  So  far  as 
it  went  the  statement  may  have  been  true,  but  the  omission  to 
state  the  actual  value  of  its  real  estate,  and  stating  the 
assessed  value  only,  afforded  an  opportunity  to  evade  the  real 
inquiry  as  to  the  value  of  the  capital  liable  to  taxation.  It  is 
true  that  the  relator's  capital  may  have  been  depleted  by 
losses  between  1891  and  1893,  but  this  was  not  suggested  and 
seems  inconsistent  with  the  continued  business  prosperity 
which  justified  so  large  dividends  from  large  earnings.  The 
commissioners  had  a  riglit  to  act  upon  evidence  outside  of 
that  furnished  by  the  relator.  In  making  inquiry  and  collect- 
ing the  facts,  they  are  not  bound  by  the  strict  rules  which 
govern  ordinary  judicial  proceedings.  If  they  act  in  good 
faith  upon  their  best  judgment,  upon  reasonable  grounds,  and 
Ihey  do  not  err  in  the  principle  of  assessment  to  the  prejudice 
of  the  taxpayer,  their  decision  cannot  be  overruled. 

We  think  the  order  of  the  Special  and  General  Terms 
should  be  reversed  and  that  the  proceedings  of  the  commii»- 
fiioners  should  be  affinned. 

All  concur. 

Ordered  accordingly. 
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Wabneb  E.  Spbagub,  Appellant,  v.  William  B.  Coohbak, 

Respondent. 

An  order  of  General  Term  reversing  an  order  of  Special  Term  allowing 
a  complaint  in  an  action  to  foreclose  a  mortgage  to  be  amended  by  setting 
forth  an  omission  by  mistake  of  land  intended  to  be  covered  by  the 
mortgage,  and  a^ng  for  a  reformation  of  the  mortgage,  is  not  review- 
able here;  it  is  a  matter  in  the  discretion  of  the  court  below. 

Where  one  party  advances  money  to  another  upon  the  faith  of  a  verbal 
agreement  by  the  latter  to  secure  the  payment  by  a  mortgage  on  certain 
lands,  and  the  mortgage  is  not  executed,  or  if  executed  is  so  defective 
or  informal  as  not  to  effectuate  the  purpose  of  its  execution,  equity  wiU 
impress  upon  the  land  a  lien  in  favor  of  the  creditor. 

This  lien  attaches  uppn  the  loan  of  the  money,  and  unless  there  is  a  waiver 
of  it,  express  or  implied,  remains  and  may  be  enforced  so  long  as  the 
debt  itself  may  be  enforced,  and  no  waiver  can  be  implied  from  the  fact 
that  the  creditor  received  a  mortgage,  which,  by  reason  of  fraud,  inadvert- 
ence or  mistake,  is  not  effectual  to  secure  a  specific  lien  upon  the  lands 
or  any  part  of  them,  nor  is  the  lien  merged  in  any  such  instrument. 

It  is  not  necessary  that  the  agreement  shall  be  in  writing  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Frauds. 

To  enforce  the  lien  as  against  the  debtor  it  is  not  necessary  to  bring  an 
action  to  compel  specific  performance  of  the  agreement  or  to  reform  the 
defective  mortgage  if  one  has  been  given,  but  the  creditor  may  main- 
tain an  action  to  foreclose  the  lien  by  application  of  the  property  in  pay- 
ment of  the  debt. 

Ji  teemSt  that  in  order  to  preserve  or  protect  such  lien  against  the  rights  of 

,  third  persons,  it  is  necessary  to  make  it  a  matter  of  record  by  means  of  a 
proper  action  for  that  purpose. 

In  an  action  brought  by  plaintiff  as  assignee  to  foreclose  a  mortgage  to 
secure  the  payment  of  a  bond  for  |8,000,  payable  June  1,  1881,  the 
mortgagor,  defendant,  set  up  as  a  defense  in  substance  that  he  and  the 
mortgagee  were  at  the  time  of  the  execution  of  the  instrument  co-part- 
ners; that  the  money  to  secure  which  the  bond  and  mortgage  was  given 
was  advanced  to  pay  partnership  debts;  that  upon  an  accounting  of  the 
partnership  affairs  there  would  be  due  to  defendant  more  than  enough 
to  pay  and  satisfy  the  mortgage;  that  the  assignment  was  without  con- 
fidderation,  and  so  subject  to  this  equity.  In  1887,  and  during  the  pend- 
ency of  said  action,  defendant  brought  an  action  against  the  mortgagee 
and  others  to  settle  the  partnership  matters,  including  the  bond  and 
mortgage,  to  which  the  plaintiff  in  the  foreclosure  suit  was  subsequently 
made  a  party.  The  two  actions  were  consolidated  and  referred,  and 
the  parties  stipulated  that  the  referee  should  decide  both  cases  in  one 
Teport.    It  appeared  that  the  mortgagor  requested  a  loan  of  the  mort- 
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gagee,  offering  to  secure  its  payment  ^j  a  mortgage  on  all  his  interests 
in  real  estate;  that  the  latter  consented  to  and  did  make  the  loan  on 
this  proposed  security;  that  the  bond  and  mortgage  were  given,  but 
that  certain  land  which  both  parties  intended  to  have  and  supposed 
was  included,  and  which  constituted  a  substantial  part  of  the  security, 
was  by  mistake  of  the  scrivener  omitted.  The  complaint  in  the  action 
for  an  accounting  alleged  that  this  land  was  embraced  in  the  mortgage, 
and  the  mistake  was  not  discovered  until  after  the  commencement  of 
that  action.  The  referee  directed  the  description  of  the  land  contained 
in  the  mortgage  to  be  amended  so  as  to  include  the  land  omitted,  and 
directed  ai  judgment  of  foreclosure.  After  the  report,  plaintiff  in 
the  foreclosure  suit  made  a  motion  at  Special  Term  for  leave  to  amend 
the  complaint  therein  by  inserting  averments  showing  the  mistake 
and  asking  to  have  the  mortgage  reformed;  the  motion  was  granted, 
with  leave  to  the  defendant  to  plead  the  Statute  of  Limitations.  The 
pleadings  were  amended  accordingly.  Judgment  for  foreclosure  was 
•entered  on  the  report.  Defendant  appealed  from  the  order  allowing  the 
amendment  and  from  that  portion  of  the  judgment  which  directed  a 
reformation  of  the  mortgage.  The  General  Term  reversed  the  judg- 
ment so  far  as  appealed  from  on  the  ground  that  the  Statute  of  Limita- 
tions was  a  defense  and  reversed  the  order.  Held,  that  the  reversal  of 
the  order  was  not  reviewable  here,  aind  so  the  pleadings  were  to  be  con- 
sidered as  not  amended;  but  that  the  pleadings  in  the  two  actions  and 
the  stipulation  furnished  a  sufficient  basis  for  the  referee  to  find  all  the 
facts  and  adjust  the  rights  of  the  parties;  that  as  to  the  parcel  of  land 
omitted  from  the  description  there  was  an  equitable  mortgage  thereon 
which  plaintiff  could  foreclose  for  the  payment  of  the  debt  in  the  same 
action  wherein  the  other  property  covered  by  the  mortgage  given  was 
sought  to  be  applied;  and,  therefore,  that  the  judgment  entered  on  the 
referee's  report  was  proper  and  its  reversal  error. 

Sprague  v.  Ooehran  (70  Hun,  512),  reversed. 

(Argued  November  27,  1894;  decided  December  4,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  8,  1893,  which  modified,  and  aflirmed  as  modified, 
a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
4Kre  stated  in  the  opinion. 

T.  F.  Buah  for  appellant.    The  judgment  appealed  from 
was  a  part  of  the  decree  in  the  equity  case,  and  was  a  neces* 
SiOKBLs— Vol.  XCIX.        14 
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sary  result  from  the  facts  admitted  on  the  trial  and  found  by 
the  referee.  {Seyrno^ir  v.  C.  <&  If.  F.  R.  JR.  Co,y  25  Barb. 
884 ;  Lanning  v.  Torrvpkvns^  45  id.  308 ;  iT.  Bank  y.  LamAeTj 
7  Hun,  623 ;  Glaoken  v.  Brown,  39  id.  294 ;  Hcuoerly  v. 
Becker,  4  N.  T.  169 ;  Chase  v.  Peck,  21  id.  581 ;  Payne  y, 
Wilson,  74  id.  348  ;  Htisted  v.  In^raham,  75  id.  251 ;  Coman 
V.  Lakey,  80  id.  345,  350  \  Perry  v.  Boa/rd  of  Missions,  102 
id.  99 ;  Smith  v.  Sraith,  125  id.  224;  Pratt  v.  R.  P.  E.  R. 
Co.,  21  id.  305 ;  Pe  Peyster  v.  Hashrouck,  11  id.  582 ;  Hooff 
V.  Town  of  Greenwich,  133  id.  152.)  This  case  is  not  affected 
by  the  Statute  of  Frauds.  {Smith  v.  Smith,  125  N.  T.  224 ; 
Bea/rdsley  v.  DunUey,  69  id.  677,  584.)  Neither  is  the  case 
affected  by  the  Statute  of  Limitations.  {Coman  v.  Lakey, 
80  N.  Y.  350.)  The  equitable  lien  passed  to  the  plaintiff  by 
the  assignment  of  the  bond  and  mortgage.  The  assignment 
of  the  principal  carried  with  it  the  incident.  {Payne  v. 
Wilson,  74  N.  T.  348-354.)  The  usual  course  of  enforcing 
an  equitable  mortgage  or  lien  is  to  direct  a  sale  of  the  prop- 
erty and  an  application  of  the  proceeds,  as  was  done  in 
this  case.  (Story's  Eq.  Juris.  §  1217 ;  Price  v.  Palmier,  23 
Hun,  504 ;  De  Peyster  v.  Hashrouck,  11  N.  T.  590 ;  Perry 
V.  Board  of  Missions,  102  id.  99.)  The  provision  in  the 
decree  for  amending  the  description  in  the  mortgage  was  a 
useless  form,  and  cannot  affect  the  relief  granted.  {De  Peyster 
V.  Hashrouck,  11 N.  Y.  582.)  The  decision  of  the  learned  court . 
at  General  Term  cannot  be  sustained  by  principle  or  authority. 
{Payne  v.  Wilson,  74  N.  Y.  348  ;  Pratt  v.  H.  R.  R.  R.  Co., 
21  id.  305 ;  GiUispie  v.  Moon,  2  Johns.  Ch.  595 ;  Post  v. 
jEtna  Ins.  Co,,  43  Barb.  351 ;  WhiUessy  v.  Delaney,  73 
N.  Y.  571,  579.)  There  was  no  exception  taken  at  the 
trial  raising  any  question  as  to  the  sufficiency  of  the  plead- 
ings; no  objection  to  the  admission  of  evidence;  none 
were  considered  by  the  General  Term.  Such  questions- 
cannot  be  raised  for  the  first  time  on  an  appeal  from  a 
final  judgment.  {Mv/rtha  v.  Cv/rley,  90  N.  Y.  377;  if. 
A.  Church  v.  0.  S.  Church,  73  id.  82-95;  Spea/rs  v. 
Mayor,  etc.,  87  id.  359,  376 ;  Carpenter  v.  Osbom,  102  id-. 
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662-561 ;  JPeok  v:  Goodberlett,  109  id.  180-189 ;  ValerUme 
V.  Hiohart,  126  id.  272.)  The  pleadings  in  the  equity  action 
were  snfficientlj  broad  to  take  in  all  the  facts  f onnd  by  the 
referee  necessary  to  uphold  the  finding  of  an  equitable  mort- 
gage of  the  lol  in  controversy.  {Sopj}cmgh  v.  Si/ruble^  60  N. 
T.  430.)  Whatever  defect  may  have  existed  in  the  pleadingft 
it  was  properly  supplied  by  the  order  of  the  Special  Term 
and  the  amended  complaint  served  pursuant  thereto.  (Code 
Civ.  Pro.  §§  539,  721,  723 ;  FdOon  v.  Lcmler,  102  N.  T.  228 ; 
Bogers  v.  N,  T.  ds  T.  L.  Co.,  134  id.  197 ;  Rarria  v.  Turrt- 
hridffe,  83  id.  92-97;  Thomas  y.  Ndaon,  69  id.  118-120; 
Bates  V.  Graham^  11  id.  237 ;  Haddon  v.  Lindley,  59  id. 
320-328.)  In  the  absence  of  a  case  containing  the  evidence 
and  the  proceedings  on  the  trial,  it  must  be  assumed  that  the 
evidence  and  admissions  and  circumstances  were  such'  as  to 
fully  warrant  the  findings  of  the  referee,  and  the  relief  granted 
thereon.     {Smith  v.  BathJywn,  75  K  Y.  122.) 

George  H.  Canrpenter  for  respondent.  The  mortgage  in  suit 
having  been  made  on  the  9th  day  of  February,  1876,  and  the 
action  not  having  been  brought  until  September,  1887,  the 
right  to  claim  a  reformation  of  the  ^ame  was  barred  by  the 
Statute  of  Limitations.  {Royt  v.  Puim/im,  39  Hun,  402; 
Oa^  V.  Howell,  27  How.  Pr.  145 ;  Cramer  v.  Benton,  4 
Lans.  294 ;  Bruce  v.  TiUon,  25  N.  T.  194 ;  PeUre  v.  Delor 
jplaine,  49  id.  365 ;  Code  Civ.  Pro.  §  388  ;  Boaeh/  v.  iT.  M. 
Co.,  123  N.  T.  550;  Carry.  Thc/mpeon,  87  id.  160  ;  Engdv. 
Fisher,  102  id.  400.)  The  cause  of  action  for  a  reformation 
of  the  mortgage  accrued  when  the  mortgage  was  made  in  this 
case,  and  the  lapse  of  ten  years  is  an  absolute  bar  to  the  right 
to  amend  the  complaint  so  as  to  claim  a  reformation.  {Day  v. 
T<yum  of  New  Lots,  107  N.  Y.  148 ;  Rom^yn  v.  Sichels,  108 
id.  662;  Code  Civ.  Pro.  §  1207;  HdU  v.  U.  S.  B.  Co.,  SO 
Hun,  375;  Mchyrvng  v.  Bull,  16  K  Y.  297;  La/raway 
V.  Perkins,  10  id.  371 ;  Brazil  v.  Isham,  12  id.  9 ;  Wright 
V.  Ddafidd,  25  id.  266,  370;  Eudson  v.  Sioan,  83 
id.  652;    SovOmick   v.  F.  N.   Bank,  84  id.   420;  Beed 
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V.  McCon/neU,  133  id.  433;  Douglas  v.  Ferris,  188  id. 
204.)  The  written  contract  that  the  parties  made  must  con- 
trol nntil  it  is  reformed  and  made  to  express  the  agreement 
that  the  plaintiff  says  was  made.  The  maxim  that  in  equity 
that  which  is  required  to  be  done  will  be  conftdered  as  done 
can  have  no  application  to  this  case.  {Gilmore  v.  Sanij  143 
K.  Y.  6.)  This  is  not  an  action  upon  a  sealed  instrument,  but 
is  an  action  to  have  a  verbal  contract  made  a  part  of  a  sealed 
contract.  An  action  for  a  specific  performance  of  a  sealed 
contract  is  not  an  action  on  a  sealed  instrument  {Peters  v. 
DdwpUme,  49  N.  Y.  372.)  The  bar  of  the  Statute  of  Frauds 
cannot  be  raised.  {McCoUer  v.  Lcmrenoe^^  6  T.  <fc  C.  398.) 
The  mortgage  as  made  and  delivered  must  control  until 
ref ormedy  but  as  the  right  to  a  reformation  has  been  lost  by 
the  lapse  of  time,  the  plaintiff  is  without  remedy.  {Oilnbore 
V.  Ecmiy  142  N.  Y.  10.) 

O'BsiEK,  J.  Before  reaching  the  real  question  in  this  case 
it  is  necessary  to  clear  away  some  complications  resulting  from 
the  practice  adopted.  The  action  was  begun  in  September, 
1887,  to  foreclose  a  mortgage.  The  complaint  alleged  that 
on  the  9th  of  February,  1876,  the  defendant  delivered  his 
personal  bond  to  one  Antoinette  Appley  to  secure  the  pay- 
ment of  $3,000  on  the  first  of  June,  1881,  with  annual  inter- 
est, and  as  collateral  to  this  bond,  a  mortgage  upon  certain 
lands  described  which  was  duly  recorded  ;  that  this  bond  and 
mortgage  had  been  assigned  to  the  plaintiff,  and  that  neither 
the  principal  nor  the  interest,  or  any  part  thereof,  had  ever 
been  paid,  and  the  usual  judgment  on  foreclosure  actions  was 
demanded. 

The  answer,  in  substance,  was  that  at  the  time  of  the  loan 
and  the  delivery  of  the  bond  and  mortgage  the  defendant  and 
the  mortgagee,  Mrs.  Appley,  were  partners  in  business,  she 
having  succeeded  her  husband,  who  had  been  a  member  of 
the  firm  for  several  years  prior  to  his  death  in  1875 ;  that  the 
money  advanced  by  her  was  for  the  purpose  of  paying  debts 
of  the  firm  of  which  she  was  a  member,  and  of  the  old  firm 
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of  which  her  hnsband  had  been  a  member,  and  which  in 
some  form  were  a  charge  upon  property  which  she  took  under 
his  will ;  that  upon  an  accounting,  concerning  the  partnership 
affairs,  between  her  and  the  defendant,  there  was  due  to  the 
firm  and  to  the  defendant  more  than  sufficient  to  pay  and 
satisfy  the  mortgage,  and  that  the  assignment  to  the  plaintiff 
was  without  consideration  and  subject  to  this  equity. 

In  July,  1887,  the  defendant  brought  an' action  against 
ICrs.  Appley,  the  mortgagee,  and  others,  to  which  the  plaintiff 
was  subsequently  made  a  party,  to  settle  the  partnership  affairs 
including  the  bond  and  mortgage  in  question.  The  com- 
plaint set  forth  various  complicated  transactions,  not  necessary 
to  specify,  and  among  them  the  execution  and  delivery  of  the 
bond  and  mortgage  for  the  purpose  substantially  as  alleged  in 
the  answer  in  this  case,  and  asked  that  it  be  adjudged  to  be  a 
partnership  debt.  Subsequently  this  action  was  consolidated 
with  the  partnership  action  and  referred  for  trial.  The 
referee  took  proofs  at  length,  very  little  of  which  appear  in 
the  record,  and  made  and  tiled  his  report  in  which  he  held 
that  the  plaintiff  was  entitled  to  foreclose  the  mortgage, 
and  made  numerous  findings  of  fact  and  law  concerning 
the  rights  of  the  parties  in  the  partnership  action.  It 
wiU  not  be  necessary  to  refer  to  these  findings  except  so  far 
as  they  relate  to  the  mortgage  in  question,  and  as  to  these 
facts  there  was  no  dispute.  It  appears  that  the  husband  of 
the  mortgagee,  the  defendant's  former  partner,  had  effected 
an  insurance  upon  his  life  for  $3,000,  payable  to  his  wife  at 
death,  and  that  upon  his  death  in  1875,  or  soon  after,  that 
sum  was  paid  to  her  upon  the  policy ;  that  the  defendant 
requested  her  to  loan  it  to  him,  offering  to  secure  the  payment 
with  interest  by  a  mortgage  on  all  his  interests  in  real  estate  ; 
that  she  consented  to  make  the  loan  on  this  security  and  paid 
over  the  money  to  him  ;  that  he  gave  the  bond  referred  to  and 
procured  a  mortgage  which  both  parties  supposed  covered  the 
land  intended  to  be  included  therein,  but  by  mistake  of  the 
scrivener  who  drew  the  paper  a  portion  of  the  land  of  consid- 
erable value,  constituting  a  substantial  part  of  the  security 
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upon  the  faith  of  which  the  mortgagor  advanced  the  money, 
was  omitted  from  the  description  of  the  property  conveyed. 
The  mistake  was  not  discovered  until  after  the  commencement 
of  both  the  actions  in  question.  The  referee,  in  his  report, 
directed  that  the  description  of  the  lands  contained  in  the 
mortgage  be  amended  so  as  to  include  the  omitted  parcel, 
which  was  a  lot  containing  about  seventy  acres  in  lot  number 
27  of  "  great  lot  No.  4  of  the  Hardenburgh  patent."  The 
complaint  in  the  action  for  the  partnership  accounting,  as  I 
understand  it,  alleged  in  substance  that  this  land  was  embraced 
in  the  mortgage.  After  the  report  of  the  referee  the  plaintifi 
applied  to  the  Special  Term  for  leave  to  amend  the  complaint 
in  the  foreclosure  suit  by  inserting  an  allegation  that  this  land 
was  intended  by  both  parties  to  be  mortgaged  as  security  for 
the  debt,  and  both  supposed  it  had  been,  but  by  mutual  mis- 
take had  been  omitted  from  the  description,  and  asking  relief 
to  the  effect  that  the  instrument  be  reformed  by  amending  the 
description  of  the  property  in  the  mortgage,  so  as  to  cover  it, 
and  enforced  accordingly.  This  motioh  was  granted  upon 
terms  and  upon  the  condition  that  the  defendant  should  be 
allowed  to  amend  his  answer  by  interposing  the  Statute  of 
Limitations  as  a  defense.  The  pleadings  were  amended 
accordingly,  the  defendant  alleging  that  more  than  ten  years 
had  elapsed  since  the  cause  of  action  had  accrued  up  to  the 
time  of  the  commencement  of  the  foreclosure  suit.  Judgment 
was  then  entered  upon  the  report,  and  the  defendant  in  this 
action,  who  was  plaintiff  in  the  other  action,  appealed  to  the 
General  Term  from  the  order  allowing  the  amendment,  and 
also  from  that  portion  of  the  judgment  which  decreed  a  refor- 
mation of  the  mortgage,  and  that  court  reversed  the  judg- 
ment, so  far  as  appealed  from,  on  the  gr6und  that  the  Statute 
of  Limitations  was  a  defense,  and  also  reversed  the  order 
allowing  the  pleadings  to  be  amended,  upon  what  ground  or 
for  what  reason  does  not  appear. 

The  order  is  not  reviewable  here  since  the  application  to 
amend  was  addressed  to  the  discretion  of  the  court  below,  and 
it  would  seem  to  be  clear  that  when  it  was  reversed  the  amend- 


1894.]  Spbaoue  v.  Cochran.  HI 

N.  Y.  Hep.]  Opinion  of  the  Court,  per  O'Bribn,  J. 

ment  to  the  pleadings  which  it  authorized  fell  with  it.  This 
would  leave  the  parties  in  the  same  position  as  they  were  in 
before  any  amendment  was  made.  The  testimony  was  all 
taken  in  the  defendant's  action  to  settle  and  close  up  the  part- 
nership affairs  and  all  the  facts  in  relation  to  the  mortgage 
came  out  without  any  objection,  and  then  the  parties  entered 
into  a  stipulation  before  the  referee  that  he  should  decide  both 
cases  in  one  report,  upon  the  evidence  tlius  taken,  and  there 
is  but  one  report  and  one  judgment  and  that  in  the  account- 
ing case.  The  broad  allegations  of  the  complaint  in  the 
accounting  case  which  drew  into  that  action  every  question 
concerning  the  mortgage,  supplemented  by  the  stipulation, 
left  the  pleadings  in  the  foreclosure  case  without  any  import- 
ant function  to  perform  in  the  litigation.  The  pleadings  in 
the  two  actions  and  the  stipulation  when  read  together  fur- 
nished a  sufficient  basis  for  the  referee  to  find  all  the  facts  and 
to  draw  from  them  such  legal  conclusions  as  were  necessary 
in  order  to  adjust  the  rights  of  the  parties.  When  both 
actions  were  submitted  to  the  referee  it  was  evidently  the 
intention  that  he  should  decide  every  question  arising  upon 
the  evidence,,  so  far  as  it  became  necessary  to  a  complete 
adjustment  of  all  the  rights  of  the  parties,  without  regard  to 
any  nice  questions  of  pleading  or  procedure.  The  questions 
concerning  the  plaintiff's  right  to  have  the  mortgage  reformed 
were  attached  to  the  case  subsequently  but  have  again  disap- 
peared by  the  reversal  of  the  order  which  introduced  that 
element  into  the  controversy.  Even  if  that  feature  of  the 
case  still  remained  the  Statute  of  Limitations  would  probably 
be  a  sufficient  answer  to  it.  (Code,  §  388 ;  Bruce  v.  Tilson^ 
25  N.  T.  194 ;  Peters  v.  Delaplavne,  49  id.  365.)  So  that 
the  only  question  now  is  whether  upon  the  findings  the  mort- 
gage must  be  considered  in  equity  as  covering  the  omitted 
parcel  which  both  parties  intended  should  be  included  and 
which  they  supposed  all  the  time  had  been  embraced  in  tlie 
description  of  the  lands  pledged  as  security  for  the  debt.  In 
other  words,  whether,  as  to  that  parcel,  there  was  not  in  fact  an 
equitable  mortgage  which  the  plaintiff  could  foreclose  for  the 
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eatififactioii  of  his  debt  in  the  same  action  and  by  the  same 
procedure  that  the  other  property  was  sought  to  be  applied. 

There  can  be  no  doubt  upon  the  authorities  that  where  one 
party  advances  money  to  another  upon  the  faith  of  a  verbal 
agreement  by  the  latter  to  secure  its  payment  by  a  mortgage 
upon  certain  lands,  but  which  is  never  executed,  or  which,  if 
executed,  is  so  defective  or  informal  as  to  fail  in  effectuating 
the  purpose  of  its  execution,  equity  will  impress  upon  the  land 
intended  to  be  mortgaged  a  lien  in  favor  of  the  creditor  who 
advanced  the  money  for  the  security  and  satisfaction  of  his 
debt.  This  lien  attaches  upon  the  payment  of  the  money  and, 
unless  there  is  a  waiver  of  it,  express  or  implied,  remains  and 
may  be  enforced  so  long  as  the  debt  itself  may  be  enforced, 
and  no  waiver  can  be  implied  from  the  act  of  the  creditor  in 
receiving  a  mortgage  which  by  reason  of  fraud,  inadvertence 
or  mistake  is  not  effectual  to  secure  a  specific  lien  on  the  lands 
or  any  part  of  them,  nor  is  this  lien  merged  in  any  such  instru- 
ment subsequently  executed.  {De  Peyater  v.  Hasbrouck^  11 
N.  T.  582 ;  Payne  v.  WiUon^  74  id.  348 ;  Coman  v.  Lakey^ 
80  id.  345  ;  Husted  v.  Ingraham^  75  id.  251 ;  Perry  v.  Board 
of  MisaianSy  102  id.  99  ;  Chase  v.  Peck^  21  id.  581 ;  Ilaverly 
V.  Becker^  4  id.  169;  Glacken  v.  Brown^  39  Hun,  294; 
Lanning  v.  Tompkins^  45  Barb.  308;  Matter  of  Howe^  1 
Paige,  125 ;  Smith  v.  Smithy  125  N.  T.  224;  Jloag  v.  T<yum 
of  Oreemoich,  133  id.  152.) 

Some  of  these  cases  hold  that  the  lien  of  the  party  who  has 
advanced  money  under  such  circumstances  is  analogous  to  that 
of  the  vendor  of  real  estate  for  the  unpaid  purchase  money. 
The  vendor's  lien  rests  solely  upon  the  doctrine  of  equity  that 
it  would  be  inequitable  for  the  vendee  who  has  received  the 
legal  title  without  payment  of  the  purchase  money  to  hold  the 
estate  discharged  from  the  claim  of  the  seller  for  its  price,  and 
it  is  certainly  difficult  to  see  any  just  distinction  between  the 
two  cases.  In  one  case  a  party  receives  the  title  to  real  prop- 
erty without  paying  for  it,  with  or  without  an  agreement  that 
his  vendor  shall  be  secured  in  the  payment  of  the  purchase 
price  by  a  lien  upon  it  by  way  of  mortgage  or  otherwise.     In 
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the  other  case  the  party  advances  money  under  an  agreement 
that  its  payment  shall  be  secured  by  mortgage  upon  specific 
real  estate,  but  which  agreement  has  never  been  perfected. 
The  right  of  the  vendor  and  that  of  the  person  who  has 
advanced  the  money  are  not  essentially  diiferent,  and  each 
would  seem  to  commend  itself  with  equal  force  to  the  con- 
science of  a  court  of  equity.  The  doctrine  of  ecfuitable  mort- 
gages is  not  limited  to  written  instruments  intended  as  mort- 
gages, but  which  by  reason  of  formal  defects  cannot  have  such 
operation  without  the  aid  of  the  court,  but  also  to  a  very  great 
variety  of  transactions  to  which  equity  attaches  that  character. 
It  is  not  necessary  that  such  transactions  or  agreements  as  to 
lands  should  be  in  writing  in  order  to  take  them  out  of  the 
operation  of  the  Statute  of  Frauds  for  two  reasons,  first, 
because  they  are  completely  executed  by  at  least  one  of  the 
parties  and  are  no  longer  executory,  and,  secondly,  because 
the  statute  by  its  own  terms  does  not  affect  the  power  which 
courts  of  equity  have  always  exercised  to  compel  specific  per- 
formance of  such  agreements.  (2  K.  S.  134,  §  10 ;  Smith  v. 
Smithy  supra ;  Bearddey  v.  DunHey^  69  N.  Y.  677.) 

Assuming,  as  I  think  we  must,  that  an  equitable  lien 
attached  to  all  the  lands  intended  to  be  embraced  in  the  mort- 
gage in  this  case,  at  the  moment  of  the  payment  of  the  money, 
in  favor  of  Mrs.  Appley,  what  has  since  occurred  to  change  the 
situation  or  to  disturb  the  lien  ?  It  has  not  been  discharged 
by  payment.  It  has  not,  as  we  have  seen,  been  waived  nor 
merged,  and,  therefore,  must  have  existed  at  the  time  of  the 
commencement  of  this  action.  If  this  is  so,  then  an  action 
to  compel  the  specific  performance  of  the  verbal  agreement  to 
give  a  mortgage,  or  to  reform  the  defective  one  given,  was 
not  necessary,  since  the  plaintiff  could  proceed  to  foreclose  the 
existing  lien  by  an  application  of  the  property,  under  the 
judgment  of  the  court,  to  the  satisfaction  of  the  debt. 

It  is,  no  doubt,  true  that  such  actions  are  necessary  in  most 

cases,  for  the  reason  that  a  mere  lien  in  equity  is  a  somewhat 

precarious  security  to  the  creditor,  liable  to  be  defeated  at  any 

time  by  the  intervention  of  the  claims  of  innocent  third  parties, 
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who  may  have  dealt  with  the  owner  and  the  land  upon  the 
faith  of  his  record  title,  and  in  ignorance  of  the  equitable  lien. 
In  order  to  preserve  and  protect  the  lien  against  the  rights  of 
such  parties,  it  is  necessary,  generally,  to  make  it  a  matter  of 
record,  and  that  cannot  be  done  except  by  means  of  a  proper 
action  for  that  purpose.  But  in  this  case,  as  presented,  no 
such  question"  arises.  The  controversy  is  between  the  original 
parties,  who  have  rested  during  a  long  series  of  years  upon  the 
situation  as  it  existed  when  the  money  was  advanced  and  the 
mortgage  given,  until  the  loan  has  more  than  doubled  by  the 
accumulation  of  unpaid  interest,  both  supposing  that  the 
parcel  in  question  had  been  pledged  with  the  rest  for  its  pay- 
ment. The  case  is,  therefore,  as  it  seems  to  us,  a  peculiarly 
proper  one  for  the  application  of  the  equitable  doctrine  refer- 
red to,  and  we  think  that  the  result  of  the  trial  before  the 
referee  was  correct  upon  principle  and  authority. 

The  whole  doctrine  of  equitable  mortgages  is  founded  upon 
that  cardinal  maxim  of  equity  which  regards  that  as  done 
which  has  been  agreed  to  be  done,  and  ought  to  have  been 
done.  In  order  to  apply  this  maxim  according  to  its  true 
meaning  the  court  will  treat  the  subject-matter,  as  to  collateral 
consequences  and  incidents,  in  the  same  manner  as  if  the  final 
acts  contemplated  by  the  parties  had  been  executed  exactly 
as  they  ought  to  have  been,  and  not  as  the  parties  might  have 
executed  them,  always  regarding  the  substance  and  not  the 
form  of  the  transaction.     (Story's  Eq.  Juris.  §  64g,  §  156.) 

It  follows  that  the  judgment  of  the  General  Tenn  should 
be  reversed,  and  that  entered  upon  the  report  of  the  referee 
aflSrmed,  with  costs  in  all  courts,  and  the  appeal  from  the 
order  involving  the  right  to  amend  the  pleadings  should  be 
dismissed. 

All  concur. 

Judgment  accordingly. 
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Valentinb  E.  N.  Cook,  Appellant,  v.  The  New  York  Ele- 
vated Eailkoad  Company  et  al.,  Eespondents. 

In  order  to  sustain  the  reversal  by  the  General  Term  on  the  facts  of  a 
judgment  entered  upon  the  report  of  a  referee  it  must  appear  that  the 
findings  of  the  referee  are  against  the  weight  of  evidence,  or  that  the 
proofs  so  greatly  preponderate  in  favor  of  a  contrary  result  that  it  can 
be  said  with  reasonable  certainty  that  his  conclusions  were  erroneous. 

Where,  in  an  action  against  an  elevated  railroad  company  to  restrain  the 
operation  of  its  road  in  a  street  in  front  of  plaintiff's  premises  and  for 
damages,  there  was  a  finding  of  the  referee,  supported  by  evidence, 
to  the  effect  that  there  were  no  actual,  substantial  or  peculiar  benefits 
to  plaintiff's  property  arising  from  the  construction  or  maintenance  of 
defendant's  road  in  front  thereof,  hdd^  that  a  refusal  of  the  referee  to 
find  at  defendant's  request  that  the  easements  appurtenant  to  plaintiff's 
land,  taken  for  the  railway  use,  aside  from  any  damage  to  the  land, 
have  in  themselves  only  a  nominal  value,  while  in  the  abstract  errone- 
ous, was  harmless,  and  so  not  a  ground  for  reversal. 

It  is  only  when  it  appears  that  the  court  in  awarding  damages  was  guided 
by  an  erroneous  rule,  founded  upon  a  refusal  to  make  such  a  finding, 
that  a  reversal  is  required. 

"While  in  such  an  action  proof  of  the  actual  rents  earned  by  the  property 
is  desirable,  its  place  may  be  supplied  by  other  proof  equally  convinc- 
ing and  satisfactory. 

Oook  v.  IT.  T.  E.  E.  B.  Co.  (8  Misc.  Rep.  248),  reversed. 

(Argued  December  4,  18d4;  decided  December  11,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
Topon  an  order  made  April  10,  1893,  which  reversed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a  referee 
and  ordered  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J.  AspinwaU  Ilodge^  Jr,^  for  appellant.  This  court  will 
review  the  facts  and  will  affirm  the  judgment  entered  upon 
the  report  of  the  referee,  and  reverse  the  judgment  of  the 
General  Term  unless  the  referee's  findings  are  unsupported 
by  any  evidence,  or  clearly  against  the  weight  of  evidence. 
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(Code  Civ.  Pro.  §  1338 ;   Barnard  v.  Gant3y  140  N.  T.  249 ; 

D.  0.  Co.  V.  D.  T.  Co.,  84  id.  153 ;  Snebley  v.  Conner, 
78  id.  218;  JTewlett  v.  Wood,  67  id.  394.)  The  refusal  to 
find  that  the  easements  severed  from  the  property  are  of  only 
nominal  value,  if  error,  is  harmless  in  the  absence  of  benefits. 
{Boohrrum  v.  E.  R.  R.  Co.,  137  N.  Y.  302 ;  Sui/ro  v.  E.  R. 
R.  Co.,  Id.  592 ;  Bischoffv.  E.  R.  R.  Co.,  138  id.  257.)  The 
findings  of  the  referee  fixing  the  amount  of  the  past  damages 
at  $200  a  year,  and  valuing  the  plaintiff's  easements  at  $1,500, 
are  more  than  supported  by  the  evidence.  ( Woolsey  v.  E.  R. 
R.  Co.,  134  N.  Y.  323 ;  Talhnan  v.  E  R.  R.  Co.,  121  id. 
124 ;  Roberts  v.  E.  R.  R.  Co.,  128  id.  455.)  The  exceptions 
taken  by  the  defendants  during  the  course  of  the  trial  are 
without  merit.  {Hall  v.  Oird,  7  Hill,  586 ;  Myers  v.  E.  R. 
R.  Co.,  138  N.  Y.  652 ;  In  re  Thompson,  127  id.  463  ;  I/mg- 
don  V.  Mayor,  etc.,  133  id.  628 ;  BiscTwff  v.  E.  R.  R.  Co., 
138  id.  257.)  There  is  no  merit  in  the  exceptions  to  the 
rulings  made  by  the  defendants  subsequent  to  the  trial. 
{Spirb  V.  E.  R.  R.  Co.,  137  N.  Y.  155;  Steubing  v.  E.  R.  R. 
Co.,  138  id.  658.)  The  judgment  entered  upon  the  referee's 
report  should  be  affirmed  even  if  modified.     {Blumenthal  v. 

E.  R.  R.  Co.,  137  N.  Y.  559;  Lawrence  v.  E.  R.  R.  Co., 
126  id.  483 ;  Wright  v.  Nostrand,  98  id.  669 ;  Conklin  v. 
Snider,  104  id.  641.) 

Reuben  Leslie  Maynard  for  respondents.  The  court  was 
right  in  holding  that  the  evidence  in  this  case  did  not  warrant 
an  award  of  fee  or  rental  damage.  {Roberts  v.  E.  R.  Co., 
128  N.  Y.  455 ;  Cook  v.  E.  R.  Co.,  52  N.  Y.  S.  E.  939 ;  Sax- 
ton  V.  iV^.  T.  E.  R.  R.  Co.,  139  N.  Y.  320.) 

Babtlett,  J.  This  is  an  appeal  from  the  order  of  the 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York 
reversing  a  judgment  for  plaintiff,  entered  upon  the  report  of 
a  referee  and  ordering  a  new  trial.  The  plaintiff  gives  the 
usual  stipulation.  The  reversal  was  upon  questions  of  law 
and  fact. 
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This  action  was  brought  for  an  injunction  against  the  main- 
tenance and  operation  of  the  elevated  railroad  in  front  of  the 
plaintiffs  premises  No.  239  East  Thirty-fourth  street,  between 
Second  and  Third  avenues,  in  the  city  of  New  York,  and 
asked  damages  for  the  past  trespass  of  the  defendants. 

The  referee  found  the  damages  to  be  $676,  and  that  the 
permanent  value  of  the  premises  had  been  diminished  to 
the  extent  of  $1,500. 

The  judgment  provided  for  an  injunction,  unless  the  latter 
sum  is  paid  to  plaintiff .  on  his  releasing  and  conveying  the 
easements  taken  to  the  defendants. 

In  order  to  sustain  this  reversal  by  the  General  Term  on 
the  facts  it  must  appear  that  the  findings  of  the  referee  are 
against  the  weight  of  evidence,  or  that  the  proofs  so  clearly 
preponderate  in  favor  of  a  contrary  result  that  it  can  be 
said  witli  a  reasonable  degree  of  certainty  that  his  conclusions 
were  erroneous.  {Barnard  v.  GanU^  140  N.  Y.  249,  253 ; 
Baird  v.  Mayor^  etc.y  96  id.  567;  Aldridge  v.  Aldridge^ 
120  id.  614;  Devlin  v.  Greenwich  Sa/vings  BamJc,  125  id. 
756.) 

The  General  Term  held  there  was  no  suflScient  proof  of 
damage  to  the  fee  value  of  plaintiffs  premises,  nor  of 
diminution  of  rental  value  traceable  directly  to  the  construc- 
tion, maintenance  or  operation  of  the-  defendants'  railroad. 

A  perusal  of  the  evidence  satisfies  us  that  the  damage  to  the 
fee  value  and  diminution  of  rental  value  are  abundantly  estab- 
lished, and  that  the  amounts  fixed  by  the  referee  are  exceed- 
ingly moderate  in  view  of  all  the  proofs. 

The  General  Term  laid  great  stress  upon  the  fact  that  the 
proofs  as  to  the  actual  rents  earned  by  the  property  in  con- 
troversy were  not  more  complete. 

While  such  testimony  is  desirable  when  it  can  be  con- 
veniently obtained,  it  by  no  means  follows  that  its  place  cannot 
be  supplied  by  evidence  equally  convincing  and  satisfactory. 

The  failure  to  show  actual  rentals  during  certain  periods 
was  fully  explained,  and  expert  testimony  was  furnished  cov- 
ering the  time  involved  in  this  controversy. 
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It  was  also  proved  that  similar  properties  on  the  same  street 
were  injured  in  their  rental  values  from  about  twenty-five  to 
forty  per  cent. 

It  was  proved  that  rentals  in  neighboring  streets  had 
increased  during  the  same  period. 

In  regard  to  the  fee  value  of  plaintiff's  property  the  proofs 
are  equally  satisfactory. 

The  finding  of  the  learned  referee  is  based  upon  the  effect 
of  the  railroad  on  the  fee  value  of  the  property  in  question 
of  similar  property  in  the  same  street,  and  the  rise  in  values  in 
neighboring  streets. 

We  do  not  deem  it  important  to  deal  with  the  evidence  in 
detail  and  point  out  each  particular  item  of  proof  which  sup- 
ports the  findings  of  the  referee. 

It  was  competent  for  the  plaintiff  to  call  in  expert  testi- 
mony to  establish  the  values  of  the  fee  and  rental,  {lioherta 
V.  If.  Y.  EL  R,  R.  Co.,  128  N.  Y.  455,  473.) 

The  General  Term  held  that  there  was  not  only  the  failure 
of  proof  on  the  part  of  the  plaintiff  already  adverted  to,  but 
that  the  refusal  of  the  referee  to  find  at  defendants'  request 
that  the  easements  appurtenant  to  the  plaintiff's  land,  taken 
for  the  railway  use,  aside  from  any  damage  to  the  land  from 
the  taking,  have,  in  themselves,  only  a  nominal  value,  was 
reversible  error. 

The  cases  cited  in  support  of  this  position  are  Boohmari  v. 
El.  R.  R.  Co.  (137  K  Y.  302);  &iitro  v.  El.  R.  R.  Co.  (Id. 
692). 

In  the  Boohman  case  a  refusal  to  find  a  similar  request  was 
held  error. 

Judge  Earl  said  (p.  304) :  "  This  request  should  have  been 
found  and  the  refusal  to  find  the  facts  shows  that  the  court 
misapprehended  the  principles  of  law  laid  down  in  the  cases  of 
Newman  v.  Elevated  R.  R.  Co.  (118  N.  Y.  618)  and  Bohm 
v.  The  Same  (129  id.  576).  According  to  those  principles 
the  defendants  were  bound  to  pay  the  value  of  any  property 
they  actually  took  without  any  allowance  against  such  value 
for  benefits,  and  the  allowance  for  benefits  could  be  made 
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only  in  the  reduction  of  consequential  damages.  Hence  it  was 
important  for  the  defendant  to  have  a  finding  "  that  substan- 
tially all  the  damages  were  consequential,  so  as  to  give  room 
for  the  allowance  of  benefits." 

In  the  case  at  bar  there  is  a  finding,  supported  by  the  evi- 
dence, that  there  were  no  actual,  substantial  or  peculiar  bene- 
fits to  the  property  in  suit  arising  from  the  construction  or 
maintenance  of  the  defendants'  railroad  in  front  of  plaintiffs 
premises. 

This  being  so,  the  refusal  to  find  was  immaterial,  although 
in  the  abstract  it  was  error. 

It  is  only  when  it  appears  that  the  court,  in  awarding  dam- 
ages, was  guided  by  an  erroneous  rule  founded  upon  a  refusal 
to  find  that  reversal  should  follow.  {Sixth  Ave.  B.  li.  Co.  v. 
Metropolitan  El.  R.  B.  Co.,  138  N".  Y.  548 ;  BiacJwffY.  El. 
B.  B.  Co.,  138  id.  257.) 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  entered  upon  the  report  of  the  referee  afiirmed, 
with  costs  in  all  courts. 

All  concur. 

Ordered  accordingly. 


The  People  of  the  State  of  New  York,  Appellant,  v. 
Chakles'  W.  Gardner,  Respondent. 

Under  the  provisions  of  the  Penal  Code  defining  the  crime  of  extortion 
(§§  552,  553),  and  that  defining  the  offense  of  an  attempt  to  commit  a 
crime  (§  34),  a  person  may  be  convicted  of  an  attempt  to  commit  the 
crime  of  extortion  where  another,  from  whom  he  sought  to  obtain  money 
by  a  threat  to  accuse  such  other  person  of  a  crime,  paid  the  money,  but 
in  so  doing  was  not  induced  by  fear,  but  was  acting  at  the  time  as  a 
decoy  for  the  police. 

The  offense  of  attempting  to  commit  a  crime  as  defined  in  the  statute 
depends  upon  the  mind  and  intent  of  the  wrongdoer,  not  on  the  effect 
or  result  upon  the  person  sought  to  be  coerced,  and  he  cannot  protect 
himself  by  showing  that,  by  reason  of  some  fact  unknown  to  him  at  the 
time  of  his  criminal  attempt,  the  crime  attempted  could  not  in  the  par- 
ticular instance  be  perpctrntcd. 

Upon  the  trial  of  an  iudictment  for  an  attempt  to  commit  the  crime  oi 
extortion,   a  witness  called   f»r  the  purpose  of  identifying  defend- 
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ant  as  the  individual  in  company  with  the  prosecutrix  upon  an  occa- 
sion having  a  material  bearing  on  the  case,  testified  that  he  did  not 
know  him,  but  would  know  him  if  he  saw  him.  Thereupon  defend- 
ant, by  direction  of  the  court  and  against  the  objection  of  his  counsel, 
was  compelled  to  stand  up  and  was  then  identified  by  the  witness. 
Heldj  that  the  direction  was  not  error;  that  this  was  not  a  violation  of 
the  constitutional  provisions  protecting  a  person  from  being  compelled 
in  a  criminal  case  to  be  a  witness  against  himself.  (U.  8.  Const,  art.  5, 
amendment;  N.  Y.  Const,  art.  1,  §  6.) 

State  V.  JoMbs  (5  Jones  [N.  C],  259),  distinguished  and  disapproved. 

It  was  proved  by  the  prosecution  tliat  prior  to  the  time  of  the  alleged 
offense  defendant  was  much  in  the  company  of  A.,  the  prosecutrix;  that 
he  visited  her  at  her  house  and  she  visited  him  at  his  house,  and  that  he 
frequently  rode,  visited  saloons  and  drank  wine  with  her.  Defendant 
then  offered  testimony  to  show  that  in  his  relations  with  A.  he  was  act- 
ing under  the  directions  of  the  ofllcers  of  the  Society  for  the  Prevention 
of  Crime,  whose  agent  he  was.  This  testimony  was  objected  to  and 
excluded,    Hdd^  error. 

Reported  below,  73  Hun,  66. 

(Argued  November  27,  1894;  decided  December  11,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  8,  1893,  which  reversed  a  judgment  of  the 
Court  of  General  Sessions  of  the  Peace  in  and  for  the  city 
and  county  of  New  York  entered  upon  a  verdict  convicting 
defendant  of  an  attempt  to  commit  the  crime  of  extortion. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  B.  B,  Stapler  for  appellants.  The  evidence  was 
amply  suflScient  to  support  the  verdict  of  the  jury  finding  the 
defendant  guilty  of  the  crime  of  an  attempt  at  extortion,  and 
the  fact  that  the  complainant,  after  having  been  at  first  terri- 
fied into  yielding  to  his  demands,  had  reported  the  matter  to 
the  public  authorities,  and  in  paying  the  money  on  the  occa- 
sion in  question  acted  under  their  directions  with  the  purpose 
of  securing  his  arrest,  does  not  relieve  him  from  criminal 
liability  for  the  attempt  to  commit  tlie  crime,  the  commission 
of  which  was  complete  and  perfect  so  far  as  lie  could  make  it  so. 
(Penal  Code,  §§  34,  552,  553 ;  People  v.  NodTce,  94  N.  T. 
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142 ;  29  Hun,  466 ;  Reg.  v.  Brmjon,  L.  R.  [24  Q.  B.  Div.] 
358 ;  Reg.  v.  BaU,  1  C.  ife  M.  249 ;  People  v.  Stiles,  75  Cal. 
570 ;  Hamilton  v.  Siate^  36  Ind.  280 ;  StaU  v.  Wilson,  30 
Conn.  600 ;  KunJcle  v.  State,  32  Ind.  220 ;  Com.  v.  McDonald, 

5  Cush.  366  ;  Com.  v.  Jacobs,  9  Allen,  274 ;  People  v.  Jones, 
46  Mich.  441;  StaU  v.  Real,  37  Ohio  St.  108;  Clark 
V.  /S'to^,  86  Tenn.  511;  People  v.  Rush,  4  Hill,  133; 
People  V.  Lawton,  56  Barb.   126;  McDermott  v.  People, 

6  Park.  Or.  Eep.  104;  Mackesey  v.  People,  6  id.  114; 
Rogers  v.  Covim.,  5  S.  &  E.  463 ;  2  Bishop's  Cr.  Law  [8th 
ed.],  488 ;  Regina  v.  Hensler,  11  Cox  Cr.  Cas.  570  ;  ^^gr.  v. 
Francis,  12  id.  613 ;  ^^gr.  v.  Jartnan,  14  id.  112 ;  jff^g'.  v. 
Eagleton,  Dearsly's  Cr.  Cas.  515 ;  Reg.  v.  Rail,  1  Carr.  & 
Mar.  249  ;  ^^.  v.  Roebuck,  D.  ife  B.  Cr.  Cas.  24.)  That  the 
complainant  paid  the  money  referred  to  in  the  indictment 
under  the  fear  induced  by  the  threats  of  the  defendant,  it  is 
submitted,  is  shown  by  the  evidence.  (Penal  Code,  §  685.) 
There  was  no  error  in  the  exclusion  of  certain  of  the  evidence 
as  to  the  fact  that  instructions  had  been  given  the  defendant 
by  the  Society  for  the  Prevention  of  Crime.  In  any  view  of 
the  matter  such  exclusion  was  not  error  as  matter  of  law, 
since  the  fact  sought  to  be  proved  was  amply  established  by 
other  uncontradicteS  evidence.  (Kerrains  v.  People,  60  N. 
Y.  221 ;  Shorter  v.  People,  2  id.  193 ;  C.  Rank  v.  Dearborn, 
20  id.  246 ;  Forrest  v.  Forrest,  25  id.  510  ;  Smith  v.  Paton, 
31  id.  66;  StaU  v.  Ford,  3  Strob.  617 ;  King  v.  Roll,  R.  & 
R.  Cr.  Cas.  132;  Kingyj.  Tinkler,  1  East  P.  C.  384;  Bar- 
ford  V.  Wilson,  1  Taunt.  12;  Doe  v.  Tyler,  6  Bin^.  561; 
Rutzen  v.  Farr,  4  Ad.  &  El.  53;  Nathan  v.  Ruckley,  2 
Moore,  153;  Stiles  v.  Tilford,  10  Wend.  339;  Page  v. 
Ellsworth,  44  Barb.  640.)  There  was  no  error  in  the  action 
of  the  trial  justice  in  compelling  the  defendant  to  rise  for  the 
purpose  of  affording  a  witness,  who  had  seen  the  defendant 
when  in  a  standing  position,  an  opportunity  of  determining 
whether  she  recognized  the  defendant  as  the  person  she  had 
so  seen.  {State  v.  Graham,  74  N.  C.  646 ;  State  v.  Garrett,  71 
id.  85 ;  State  v.  Johnson,  67  id.  59 ;  Rice  v.  Rice,  47  N.  J.  Eq. 
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660.)  There  was  no  error  in  the  admission  of  testimony  as  to 
other  transactions  between  the  defendant  and  the  complainant. 
{KeUey  v.  PeopU,  55  K  T.  571 ;  Weedy,  People,  66  id.  628; 
Hope  V.  People,  83  id.  418 ;  Oshonie  v.  People,  2  Park.  Cr. 
Eep.  583 ;  People  v.  Mead,  60  Mich.  228.)  There  was  no 
error  in  the  cross-examination  of  the  defendant.  {People  v. 
Tice,  131  N.  Y.  661 ;  People  ex  rd,  v.  Oyer  &  TermineTy 
83  id.  436,  470 ;  People  v.  Brown,  72  id.  671 ;  Ryan  v. 
People,  79  id.  594 ;  Connors  v.  People,  60  id.  240 ;  Brandon  v. 
People,  42  id.  265  ;  Southworth  v.  Bennett,  58  id.  669.)  There 
is  no  variance  between  the  indictment  and  the  proof.  (Penal 
Code,  §§  34,  126,  652,  563 ;  People  v.  Wightman,  104  N.  Y. 
698 ;  State  v.  Duhammel,  2  Harr.  632 ;  Bothwell  v.  Brown^ 
51  111.  234 ;  Ghamdler  v.  Johnson,  39  Ga.  85.)  The  charge 
of  the  learned  recorder  was  free  from  error.  {People  v. 
Dimick,  107  N.  Y.  13 ;  People  v.  McOallan,  103  id.  687  ; 
jSchermerhom  v.  Talman,  14  id.  93 ;  Jackson  v.  Shafer,  11 
Johns.  513 ;  HartweU  v.  Boot,  19  id.  346.)  The  record  dis- 
closes no  errors  upon  the  trial  of  this  defendant ;  an  examinar 
tion  of  the  record  shows  that  he  had  the  benefit  of  every  right 
given  him  by  the  law.     (Code  Crim.  Pro.  §§  626,  542.) 

John  W.  Ooff  for  respondent.  Error*  was  committed  by 
the  trial  court  in  its  rulings  admitting  incompetent,  immar 
terial  and  irrelevant  testimony  on  the  part  of  the  prosecution. 
{People  V.  Brovm,  72  N.  Y.  671 ;  Clarke  v.  State,  78  Ala. 
474 ;  Copperman  v.  People,  56  N.  Y.  593  ;  People  v.  Corbin^ 
Id.  363 ;  Coleman  v.  People,  55  id.  81 ;  People  v.  Oibbs,  93^ 
id.  470 ;  People  v.  Sharp,  107  id.  427  ;  People  v.  CrreenioaUy 
108  id.  296 ;  People  v.  WJiite,  3  N.  Y.  C.  K.  366 ;  Hall  v. 
People,  6  Park.  Cr.  Eep.  671 ;  Dibble  v.  People,  4  id.  199  ; 
State  V.  Shuford,  69  N.  C.  486 ;  People  ex  ret,  v.  Justices^ 
10  Hun,  168;  Wharton  Am.  Cr.  Law,  §§  635,  647.)  Eiror 
was  committed  by  the  trial  court  in  its  rulings  excluding  com- 
petent, material  and  relevant  testimony  on  the  part  of  the^ 
defense.  {Kerrains  v.  People,  60  N.  Y.  421 ;  Donohue  v. 
People,  Id.  208 ;  People  v.  Farrell,  31  Cal.  676 ;  People  v. 
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Quick  J  51  Mich.  647.)  Error,  was  committed  by  the  trial 
court  in  compelling  the  defendant,  against  his  objections,  to 
be  stood  np  in  court  that  a  witness  might  identify  him. 
{Counsdman  v.  Hitchcock^  142  II.  S.  547 ;  Boyd  v.  U.  xSl, 
116  id.  635 ;  Bay  v.  StaU,  63  Ga.  669 ;  Stohea  v.  State,  5 
Baxt.  619 ;  People  v.  Mead,  50  Mich.  228 ;  State  v.  OarreU, 

71  N.  C.  85  ;  State  v.  Jacobs,  5  Jones  [N.  C],  259 ;  State  v. 
Johnson,  67  N.  C.  55.)  On  the  case  established  by  the  evi- 
dence the  crime  of  attempt  at  extortion  was  not,  and  could 
not  have  been,  committed.  (Penal  Code,  §  125 ;  Long  v. 
State,  12  Ga.  293 ;  PeopU  v.  WhaZUy,  6  Cow.  662.)  The 
trial  court  erred  in  its  charge  to  the  jury  and  in  its  refusals  to 
requests  to  charge.  (Code  Civ.  Pro.  §  419 ;  State  v.  Johnson, 
12  Nev.  121 ;  Gre^  v.  State,  53  Ind.  421 ;  Eaferly  v.  PeopUy 

72  lU.  37 ;  Bramdon  v.  People,  42  K  Y.  265.) 

Earl,  J.  The  defendant  w£ts  indicted  and  upon  his  trial 
convicted  of  an  attempt  to  commit  the  crime  of  extortion  in 
the  city  of  New  York  on  the  4th  day  of  December,  1892,  by 
attempting  to  obtain  $150  from  Catharine  Amos  by  threaten- 
ing to  accuse  her  of  keeping  a  house  of  prostitution.  The 
following  are  the  sections  of  the  Penal  Code  under  which  he 
was  convicted :  Section  552,  "  Extortion  is  the  obtaining  of 
property  from  another,  with  his  consent,  induced  by  a  wrong- 
ful use  of  force  or  fear,  or  under  color  of  oflBicial  right;** 
sec.  553,  "  Fear,  such  as  will  constitute  extortion,  may  be 
induced  by  a  threat "  (among  other  things)  "  to  accuse  a  person 
of  any  crime ; "  sec.  34,  "  An  act  done  with  intent  to  com- 
mit a  crime,  and  tending,  but  failing,  to  effect  its  commis- 
sion, is  an  attempt  to  commit  that  crime ; "  sec.  685,  "  A 
person  may  be  convicted  of  an  attempt  to  commit  a  crime, 
although  it  appears  on  the  trial  that  the  crime  was  consum- 
mated, unless  the  court,  in  its  discretion,  discharges  the  jury 
and  directs  the  defendant  to  be  tried  for  the  crime  itself." 

Catharine  Amos,  who  was  the  principal  witness  for  the 
People,  testified  that  for  nine  years  she  had  been  the  keeper 
of  a  house  of  prostitution  in  the  city  of  New  York,  and  that 
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the  defendant,  in  December,  1892,  came  to  her  and  agreed 
with  her  that  if  she  would  pay  certain  sums  of  money  to  him, 
and  especially  the  sum  of  $150,  he  would  not  accuse  her  of 
the  crime,  and  that  from  October  19th,  1892,  to  December 
4th,  1892,  she  had  been  acting  as  a  decoy  of  the  police  and 
trying;  to  induce  the  defendant  to  receive  money  from  her 
under  such  circumstances  &b  would  render  him  guilty  of  a 
crime  and  enable  the  police  to  arrest  and  convict  him  of  it. 

The  evidence  tended  to  show  the  existence  of  every  element 
constituting  the  crime  of  extortion  except  that  Mrs.  Amos  in 
paying  the  money  exacted  by  the  defendant  was  not  actuated 
by  fear. 

It  is  urged  on  behaK  of  the  defendant  that  the  fact  that  his 
threats  did  not  inspire  fear  inducing  any  action  on  the  part  of 
Mrs.  Amos,  an  element  essential  to  constitute  the^  completed 
crime  of  extortion,  renders  it  impossible  to  sustain  an  indict- 
ment and  conviction  for  the  lesser  crime  of  an  attempt  at 
extortion ;  and  so  a  majority  of  the  judges  constituting  the 
General  Term  held.  We  are  of  opinion  that  those  learned 
judges  fell  into  error. 

The  threat  of  the  defendant  was  plainly  an  act  done  with 
intent  to  commit  the  crime  of  extortion,  and  it  tended,  but 
failed,  to  effect  its  commission,  and,  therefore,  the  act  was 
plainly  within  the  statute  an  attempt  to  commit  the  crime. 
The  condition  of  Mrs.  Amos'  mind  was  unknown  to  the 
defendant.  If  it  had  been  such  as  he  supposed,  the  crime 
could  have  been  and  probably  would  have  been  consummated. 
His  guilt  was  just  as  great  as  if  he  had  actually  succeeded  in 
his  purpose.  His  wicked  motive  was  the  same,  and  he  had 
brought  himself  fully  and  precisely  within  the  letter  and 
policy  of  the  law.  This  crime  as  defined  in  the  statute 
depends  upon  the  mind  and  intent  of  the  wrongdoer,  and  not 
on  the  effect  or  result  upon  the  person  sought  to  be  coerced. 
As  said  in  People  v.  Morofi  (123  N.  Y.  254),  where  the 
defendant  was  convicted  of  an  attempt  to  commit  the  crime 
of  larceny  by  thrusting  his  hand  into  the  pocket  of  a  woman 
which  was  not  shown  to  contain  anything,  "  the  question 
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whether  an  attempt  to  commit  a  crime  has  been  made,  is 
determinable  solely  by  the  condition  of  the  actor's  mind  and 
his  conduct  in  the  attempted  consummation  of  his  design. 
*  *  *  An  attempt  is  made  when  an  opportunity  occurs 
and  the  intending  perpetrator  has  done  some  act  tending  to 
accomplish  his  purpose,  although  he  is  baffled  by  an  unex- 
pected obstacle  or  condition."  In  Commonwealth  v.  Jacoba 
(9  Allen,  274)  the  defendant  was  convicted  of  soliciting  a 
person  to  leave  the  commonwealth  for  the  purpose  of  enlist- 
ing in  military  service  elsewhere,  although  such  person  was 
not  fit  to  become  a  soldier,  and  there  it  was  said :  "  Whenever 
the  law  makes  one  step  towards  the  accomplishment  of  an 
unlawful  object,  with  the  intent  or  purpose  of  accomplishing 
it,  criminal,  a  person  taking  that  step,  with  that  intent  or  pur- 
pose, and  himself  capable  of  doing  every  act  on  his  part  to 
accomplish  that  object,  cannot  protect  himself  from  responsi- 
bility by  showing  that,  by  reason  of  some  fact  Imknown  to 
him  at  the  time  of  his  criminal  attempt,  it  could  not  be  fully 
carried  into  effect  in  the  particular  instance."  It  is  now  the 
established  law,  both  in  England  and  in  this  country,  that  the 
crime  of  attempting  to  commit  larceny  may  be  committed, 
although  there  was  no  property  to  steal,  and  thus  the  full  crime 
of  larceny  could  not  have  been  committed.  {Reg.  v.  Brovm^ 
L.  E.  [24  Q.  B.  Div.]  357 ;  Reg,  v.  Ring,  66  Law  Times  R. 
300 ;  Cormrhonwealih  v.  McDonald^  b  Cush.  365 ;  People  v. 
Jones,  46  Mich.  441 ;  State  v.  WiUon,  30  Conn.  500 ;  Clarh 
V.  State,  86  Tenn.  511 ;  State  v.  Real,  37  Ohio  St.  108 ; 
Rogers  v.  GoTmnonwealih,  5  S.  &  B.  463 ;  Hcmiilton  v.  State^ 
36  Ind.  280.)  In  Rex  v.  HoUen  (Russ.  &  Ry.  154)  it  was 
held  on  an  indictment  under  a  statute  against  passing  or  dis- 
posing of  forged  bank  notes,  with  intent  to  defraud,  that  it 
was  no  defense  that  tliose  to  whom  the  notes  were  passed  knew 
them  to  be  forged,  and,  therefore,  could  not  be  defrauded.  In 
Reg.  V.  Goodchild  (2  Carr.  &  Kir.  293)  and  Reg.  v.  GQodaU{2 
Cox  Cr.  C.  41)  it  was  held  under  a  statute  making  it  a  felony  to 
administer  poison  or  use  any  instrument  with  intent  to  pro- 
cure the  miscarriage  of  any  woman,  that  the  crime  could  be 
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committed  in  a  case  where  the  woman  was  not  pregnant.  It 
has  been  held  in  several  cases  that  there  may  be  a  conviction 
of  an  attempt  to  obtain  property  by  false  pretenses,  although 
the  person  from  whom  the  attempt  was  made  knew  at  the 
time  that  the  pretenses  were  false,  and  could  not,  therefore, 
be  deceived.  (JRegma  v.  Hensler^  11  Cox  Cr.  C.  570  ;  Beg, 
V.  B(mJc8^  12  id.  393 ;  Reg,  v.  Frwnoia^  Id.  613 ;  Reg.  v.  Rcma- 
ford^  13  id.  9  ;  Reg.  v.  JarTnaUy  14  id.  112 ;  Reg.  v.  EagleUm^ 
Dearsly's  Crown  Cases,  515 ;  Reg.  v.  Roehuck^  D.  &  B.  Cr.  Cas. 
24 ;  Reg.  v.  Ball^  1  Carrington  &  Marshman,  249 ;  People  v. 
Stiiea,  75  Cal.  570 ;  Hamilton  v.  StaU^  36  Ind.  280 ;  People  v. 
Bush^  4  Hill,  133 ;  People  v.  Lawton,  56  Barb.  126 ;  McDemwtt 
V.  People^  5  Park.  Cr.  Cases,  104;  Mdckesey  v.  PeopUy 
6  id.  114.)  And  to  the  same  effect  are  the  text  books  on 
criminal  law.  (1  Bishop  on  Criminal  Law,  §  723,  et  seq.) 
So  far  as  I  can  discover  there  is  absolutely  no  authority 
upholding  Ihe  contention  of  the  learned  counsel  for  the 
defendant,  that  because  the  defendant  did  not  inspire  fear  in 
the  mind  of  Mrs.  Amos  by  his  tlireats,  and  thus  could  not 
have  been  guilty  of  the  completed  crime  of  extortion,  there- 
fore, he  cannot  be  convicted  of  attempting  to  commit  the 
crime.  That  contention  is,  as  I  believe,  also  without  any 
foundation  in  principle  or  reason.  i 

Therefore,  upon  the  facts  alleged  in  the  indictment  and 
appearing  upon  the  trial,  the  defendant  could  be  convicted  of 
an  attempt  to  commit  the  crime  of  extortion,  and  the  General 
Term,  in  reversing  the  judgment,  should  not,  therefore,  have 
refused  to  grant  a  new  trial  and  have  discharged  the  defendant. 

Our  attention  has  been  called  on  behalf  of  the  defendant  to 
many  other  exceptions  taken  by  his  counsel  during  the  pro- 
gress of  the  trial  which,  it  is  claimed,  point  out  errors.  We 
have  examined  all  of  them,  but  do  not  deem  it  important  to 
call  particular  attention  to  but  two. 

Upon  the  trial  it  was  proved  that  defendant  and  Mrs.  Amos 
were  together  upon  certain  occasions  having  a  material  bearing 
upon  the  case,  and  a  witness  was  called  to  identify  the  defend- 
ant as  the  person  who  was  in  her  company  at  one  of  the  times 
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and  places  referred  to.  The  witness  was  asked :  *'  Do  you 
know  Mr.  Grardner  ? "  Answer  :  • "  I  do  not,"  Question : 
*'  Would  you  know  him  if  you  saw  him  ? "  Answer :  "  Yes, 
dr."  Then  the  court  directed  the  defendant  to  stand  up. 
The  defendant's  counsel  objected  to  his  standing  up,  or  that 
he  should  be  compelled  to  stand  up,  or  to  testify  against  him- 
self. The  court  replied  :  "  The  prisoner  will  rise ;  stand  him 
up."  And  then,  against  the  objection  of  his  counsel,  the 
defendant  was  forcibly  compelled  to  stand  up,  and  then  he  was 
identified  by  the  witness.  It  is  now  claimed  on  his  behalf 
that  this  action  on  the  part  of  the  court  violated  his  constitu- 
tional rights  by  compelling  him  to  be  a  witness  against  him- 
self. (N.  T.  Constitution,  art.  1,  sec.  6  ;  U.  S.  Constitution, 
amendment  5.)  We  do  not  think  that  the  defendant's  consti- 
tutional right  was  violated,  or  that  he  was  compelled,  within 
the  meaning  of  the  constitutional  provisions  referred  to,  to 
give  evidence  against  himself.  He  was  bound  to  be  in  court 
and  in  the  presence  of  the  jury,  the  recorder  and  the  witnesses 
who  might  be  there.  The  recorder,  the  jurors  and  the  wit- 
nesses had  the  right  to  see  him,  and  he  had  the  right  to  see 
them.  It  was  necessary  that  he  should  be  identified  as  the  per- 
son named  in  the  indictment  and  charged  with  the  crime. 
His  mere  standing  up  did  not  identify  him  with  the  alleged 
crime,  and  did  not  disclose  any  act  connected  with  the  crime. 
There  was  nothing  on  his  person  or  in  his  appearance  that 
in  any  way  connected  him  with  the  crime,  or  furnished  any 
evidence  whatever  of  his  guilt.  Suppose  he  had  come  into 
court  with  his  face  veiled,  could  not  the  recorder  compel  him 
to  remove  the  veil  that  his  face  might  be  seen  ?  Could  he  not 
compel  him  to  remove  his  hat ;  to  stand  or  sit  in  the  prisoners' 
dock  ?  In  the  examination  of  the  witness  could  not  the  dis- 
trict attorney  have  pointed  to  the  defendant  and  asked  the 
witness  whether  he  was  the  person  he  had  seen  with  Mrs. 
Amos?  Instead  of  compelling  the  defendant  to  stand  up, 
could  not  the  recorder  have  directed  the  witness  to  go  to  the 
place  where  he  was  and  look  at  him  with  the  view  of  iden- 
tifying him  ?     If  all  these  things  could  be  done  without  vio- 
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lating  the  rights  of  the  prisoner,  how  is  it  possible  to  say  that 
he  was  harmed,  or  that  his  constitutional  right  was  invaded 
by  compelling  him  to  stand  up  for  the  purpose  of  identifica- 
tion? For  the  orderly  conduct  of  a  criminal  court  it  is 
requisite  that  the  trial  judge  should  have  the  power  to  say 
what  place  the  prisoner  shall  occupy  in  the  court  room,  and 
whether  at  any  time  he  shall  stand  or  sit,  and  be  covered  or 
uncovered ;  and  he  must  have  the  power  at  all  times  to  keep 
the  prisoner  within  sight  of  the  court,  the  jury,  the  counsel 
and  the  witnesses.  The  history  of  the  constitutional  pro- 
vision referred  to  clearly  demonstrates  that  it  was  not  intended 
to  reach  a  case  like  this.  (Story's  Con.  Lim.  §  1788  ;  1  Steph. 
Hist.  Cr.  L.  440.)  The  main  purpose  of  the  provision  was  to 
prohibit  the  compulsory  oral  examination  of  prisoners  before 
trial,  or  upon  trial,  for  the  purpose  of  extorting  unwilHng  con- 
fessions or  declarations  implicating  them  in  crime.  It  could 
reach  further  only  in  exceptional  and  peculiar  cases  coming 
within  the  spirit  and  purpose  of  the  inhibition.  A  murderer 
maybe  forcibly  taken  before  his  dying  victim  for  identification, 
and  the  dying  declarations  of  his  victim  may  then  be  proved 
upon  his  trial  for  his  identification.  A  thief  may  be  forcibly 
examined  and  the  stolen  property  may  be  taken  from  his  per- 
son and  brought  into  court  for  his  condemnation.  A  prisoner's 
person  may  be  examined  for  marks  and  bruises,  arid  then  tliey 
may  be  proved  upon  his  trial  to  establish  his  guilt ;  and  it 
would  be  stretching  the  constitutional  inhibition  too  far  to 
make  it  cover  such  cases  and  cases  like  this,  and  the  inhibition 
thus  applied  would  greatly  embarrass  the  administration  of 
justice.  In  Rice  v.  Hice  (47  N.  J.  Eq.  R.  559)  Beasley,  C. 
J.,  said  :  "  That  every  court  of  judicature,  as  an  indispensable 
attribute,  is  possessed  of  the  power  to  require  every  person 
who  is  present  as  a  party,  or  who  is  a  witness  under  examina- 
tion, to  disclose  his  or  her  face  to  the  court  or  to  the  jury,  if 
there  be  one,  would  not  seem  in  any  degree  questionable. 
Without  such  exposure  there  would  be  no  certainty  who  the 
person  really  was  who  assumed  to  act  as  party  or  witness.  To 
order  such  persons  to  expose  their  faces  to  view  is  common 
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usage  in  everj  court,  and  thus  far  the  practice  seems  not  to  bel 
open  to  any  question."  Our  attention  is  called  to  authorities 
bearing  more  or  less  upon  the  question  we  are  now  consider- 
ing, and  we  find  that  they  are  not  all  harmonious.  In  State 
V.  Jacobs  (5  Jones  [N.  C],  259)  it  was  held  that  a  judge  has 
no  right  to  compel  a  defendant  in  a' criminal  prosecution  to 
exhibit  himself  to  the  inspection  of  the  jury  for  the  purpose 
of  enabling  them  to  determine  his  status  as  a  free  negro. 
There  the  defendant  was  indicted  as  a  free  negro  for  carrying 
arms,  and  it  became  necessary  for  the  prosecution  to  show 
that  he  was  a  negro,  and  in  that  state  a  man  was  held  to  be  a 
negro  who  had  as  much  as  one-sixteenth  part  of  African  blood 
in  his  veins.  There  the  defendant  was  compelled  to  stand 
up  that  the  jury  might  see  whether  he  was  a  negro  or 
not,  and  to  determine  that  fact  from  their  own  observa- 
tion. Thus  there  was  a  sense  in  which  it  could  be  said 
that  the  defendant  was  compelled  to  furnish  evidence  against 
himself  upon  a  vital  issue  to  be  tried,  and  so  that  case  is  dis- 
tinguishable from  this.  But  no  authority  was  cited  to  uphold 
that  decision,  and  we  entertain  no  doubt  that  it  was  erro- 
neous. The  judge  writing  the  opinion  said :  "  Admitting 
that  the  state  has  a  right  to  compel  his  presence  at  the  trial,  it 
does  not  follow  that  he  is  bound  to  stand  or  sit  within  view  of 
the  jury."  Can  this  observation  be  correct?  Certainly,  in 
this  state  it  cannot  be  maintained  that  a  prisoner,  when  on 
trial,  could  not  be  compelled  to  stand  or  sit  in  view  of  the 
jury.  It  is  the  right  of  the  prisoner  to  be  in  the  presence 
and  view  of  the  jury,  and  it  is  the  right  of  the  prosecution  to 
have  him  in  the  view  of  the  presiding  judge  and  jury  and  the 
counsel  engaged  in  the  trial.  And  whether  at  any  particular 
time  he  shall  stand  up  or  sit  down  in  the  presence  of  the 
jury  must  be  a  matter  resting  in  the  discretion  of  the  trial 
judge,  and  in  no  sense  Can  it  be  said  that  by  the  exercise  of 
such  discretion  his  constitutional  right  is  involved. 

In  the  case  of  the  State  v.  Johnson  (6T  N.  0.  55)  the 
defendant  was  on  trial  for  rape,  and  on  the  trial  the  prosecu- 
trix was  asked  by  the  prosecuting  attorney  to  look  around  the 
Sickles— Vol.  XCIX.        17 
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court  room  and  see  if  she  could  identify  the  guilty  party,  and 
she  pointed  to  the  prisoner  and  said,  "  That  is  the  black 
rascal."  It  was  insisted  that  this  was  to  make  the  prisoner 
furnish  evidence  against  himself ;  that  he  had  the  right  to  be 
there  and  confront  his  accusers,  and  that  for  the  state  to  take 
advantage  of  his  presence  to  have  him  pointed  out  and  identi- 
fied placed  him  in  the  dilemma  of  either  abandoning  his  con- 
stitutional right  to  be  present  or  of  affording  the  means  of  his 
conviction  by  its  exercise.  The  court  held  against  this  con- 
tention, and  that  no  error  was  committed.  Suppose  in  that 
case  the  court  had  placed  the  prisoner  where  he  would  have 
been  conspicuously  in  view  of  the  court,  the  jury  and  the 
witnesses,  and  the  prosecutrix  had  then  identified  him,  would 
his  constitutional  right  have  been  invaded  ?  And  if  he  had 
been  compelled  to  stand  up  'Would  he  have  been  compelled 
within  the  meaning  of  the  Constitution,  to  give  evidence 
against  himself  ?  We  think  not.  We  are,  therefore,  of  opio- 
ion  that  no  error  was  committed  in  the  case  in  compelling  the 
defendant  to  stand  up  for  identification. 

It  appeared  upon  the  trial  by  the  witnesses  for  the  prosecu- 
tion, that  prior  to  the  time  of  the  alleged  offense  the  defend- 
ant was  much  in  the  company  of  Mrs.  Amos ;  that  he  visited 
her  at  her  house ;  that  she  visited  him  at  his  house ;  that  he 
frequently  rode  with  her  through  the  streets  of  New  York, 
and  visited  saloons  and  drank  wine  with  her.  These  facts  were 
proved  on  the  part  of  the  prosecution  to  show  his  relations 
with  Mrs.  Amos  and  his  motives,  and  as  links  in  the  chain 
showing  the  commission  of  the  alleged  crime.  The  defendant 
offered  to  show  by  himself  and  other  witnesses  that  in  his 
relations  with  Mrs.  Amos  he  was  acting  under  the  directions 
of  officers  of  the  Society  for  the  Prevention  of  Crime,  for  the 
purpose  of  gaining  her  confidence  and  good  will,  and  securing 
from  her  an  affidavit  which  could  be  used  for  the  arrest  of  a 
former  agent  of  that  society  who  was  supposed  to  be  engaged 
in  extorting  money  from  keepers  of  houses  of  prostitution  by 
threats  of  prosecution,  and  the  recorder  excluded  the  evidence. 
It  is  now  claimed  that  in  such  exclusion  error  was  committed. 
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We  think  the  evidence  should  have  been  received.  The 
defendant  should  have  been  permitted  to  prove  that  he  acted 
under  the  general  instructions  of  the  Society  for  the  Prevention 
of  Crime  whose  agent  he  was,  and  that  he  reported  his  acts  to 
its  officers  and  followed  their  directions.  Such  proof  would 
have  had  a  tendency  to  put  an  innocent  aspect  upon  his  acts 
which  would  otherwise  seem  to  be  a  part  of  the  scheme  to 
commit  the  crime  with  which  he  was  charged.  It  is  claimed 
on  behaK  of  the  People  that  the  exclusion  of  this  evidence 
was  not  harmful  to  the  defendant  as  the  facts  were  neverthe- 
less proved.  We  have  carefully  read  all  the  evidence,  and 
we  are  not  satisfied  that  the  defendant  did  not  suffer  harm 
from  the  rulings  complained  of.  The  recorder  had  laid  down 
the  law  by  these  rulings,  and  the  defendant  did  not  have  the 
benefit  of  the  evidence  offered  in  the  submission  of  the  case 
to  the  jury.  The  case  went  to  the  jury  with  the  rulings  of 
the  recorder  during  the  progress  of  the  trial  that  that  kind  of 
evidence  was  incompetent  and  illegal. 

Other  things  transpired  during  the  progress  of  the  trial  to 
which  our  attention  has  been  called,  which,  though  not  pre- 
senting legal  errors  which  would  call  for  a  reversal  of  the 
judgment  of  conviction,  were  yet  of  such  a  character  that  they 
may  have  been  harmful  and  probably  were  harmful  to  the 
defendant.  We  will  not  comment  upon  them,  as  they  may 
not,  and  probably  will  not,  appear  upon  another  trial. 

On  iaccount  of  the  error  above  pointed  out,  while  the 
Gteneral  Term  should  have  reversed  the  judgment  below,  it 
should  also  have  granted  a  new  trial. 

Our  conclusion,  therefore,  is  that  the  order  of  the  General 
Term  should  be  so  modified  as  simply  to  reverse  the  judgment 
of  conviction  and  to  grant  a  new  triaL 

All  concur. 

Ordered  accordingly. 
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In  the  Matter  of  Taxation  under  the  Transfer  Tax  Acts  of 
Property  Belonging  to  the  Estate  of  Nicholas  Balleis, 
Deceased. 

The  provision  of  the  Transfer  Tax  Act  (§  2,  chap.  8W,  Laws  of  1892), 
exempting  from  the  operation  of  the  act  ''any  property  hereafter 
devised  or  bequeathed  •  ♦  *  to  any  religious  corporation,"  applies 
only  to  domestic  corporations  of  the  character  specified. 

Where,  therefore,  B.,  by  his  will,  divided  his  residuary  estate  among 
certain  religious  corporations  of  other  states,  held,  that  they  were  not 
exempted  from  taxation  under  said  act 

Reported  below,  78  Hun,  275, 

(Submitted  November  26,  1894;  decided  December  11, 1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  14,  1894,  which  affirmed  an  order  of  the 
Surrogate's  Court  of  Kings  county  imposing  a  tax  upon  the 
transfer  of  certain  property  under  the  will  of  Nicholas  Balleis, 


The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  li.  KuKn^  D,  W,  Perhms^  James  McKeen  and  Hamilr 
ton  Wallis  for  appellants.  The  act  in  question  plainly  indi- 
cates the  intention  of  the  legislature  to  extend  the  exemption 
to  property  devised  or  bequeathed  to  foreign  religious  corpo- 
rations. (Laws  of  1892,  chaps.  169,  399,  §  25 ;  Laws  of  1890, 
chap.  553 ;  In  re  Enston,  113  K  Y.  178. 

Jcmies  W.  Ridgway  and  Robert  B.  Bach^  for  respondent. 
These  institutions  are  foreign  corporations,  and  it  must  be 
presumed  that  the  act  of  1892,  chapter  399,  which  exempts 
"  any  property  heretofore  or  hereafter  devised  or  bequeathed 
*  *  *  to  any  religious  corporation  shall  be  exempted  from 
and  not  subject  to  the  provisions  of  this  act,"  refers  only  to 
domestic  corporations,  in  the  absence  of  any  expressed  inten- 
tion to  include  foreign  corporations.  (Laws  of  1890,  chap. 
553 ;  Laws  of  1892,  chap.  399 ;  In  re  Priyne,  136  N.  Y.  350.) 
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Gbat,  J.  By  his  will  the  testator  divided  his  residuary 
estate  among  certain  religions  corporations,  organized  and 
existing  under  the  laws  of  other  states,  and  it  is  contended  for 
them  that  they  are  exempted  from  taxation  under  the  pro- 
visions of  chapter  399  of  the  Laws  of  1892.  The  act  of  1892 
is  entitled  "  An  act  in  relation  to  taxable  transfers  of  property  " 
and  constitutes  what  is  referred  to,  in  common  parlance,  as 
the  Collateral  Inheritance  Tax  Law.  The  exemption  is  claimed 
by  these  appellants  to  be  foimd  in  the  concluding  clause  of 
the  second  section ;  which  reads  thus :  "  But  any  property 
heretofore  or  hereafter  devised  or  bequeathed  to  any  person 
who  is  a  bishop,  or  to  any  religious  corporation,  shall  be 
exempted  from  and  not  subject  to  the  provisions  of  this  act." 
By  an  act  previously  passed,  in  1890  (Chap.  553  of  Session 
Laws),  an  exemption  from  taxation  upon  personalty  was 
declared  in  favor  of  religious  corporations  and  it  was  therein, 
also,  provided  that  the  provisions  of  chapter  483  of  the  Laws 
of  1885,  (which  first  imposed  a  tax  upon  the  succession  to 
property  by  will,  or  by  the  intestate  laws  of  the  state),  and 
of  the  amendatory  acts,  "  shall  not  apply  thereto,  nor  to  any 
gifts  to  any  such  corporation  by  grant,  bequest  or  otherwise." 
Whether  this  act  appUed  to  religious  corporations  created  by 
the  laws  of  other  states  was  the  subject  of  our  consideration 
in  the  case  of  The  Estate  of  Prime  (136  N.  Y.  350)  and  we 
held  that  its  application  could  only  be  to  corporations  created 
by  the  laws  of  this  state.  The  authority  of  that  case  is  indis- 
putable and  Chief  Judge  Andbews,  who  delivered  the  opinion 
of  the  court,  discussed  the  question  with  such  attention  as  to 
render  it  unnecessary  to  resume  the  discussion  upon  the  present 
appeal.  It  was  there  said  that  ^'  a  statute  of  a  state  granting 
powers  and  privileges  to  corporations  must,  in  the  absence  of 
plain  indications  to  the  contrary,  be  held  to  apply  only  to  cor- 
porations created  by  the  state  and  over  which  it  has  the  power 
of  visitation  and  control.  *  *  *  The  legislature  in  such 
cases  is  dealing  with  its  own  creations,  whose  rights  and  obli* 
gations  it  may  limit,  define  and  control."  It  is  attempted  to 
distinguish  the  Prime  case  from  the  one  before  us,  upon  the 
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ground  that  the  act  of  1890  related  only  to  domestic  charitable 
and  religious  corporations  and  was  conferring  especial  privi- 
leges upon  them ;  among  which  was  that  of  certain  relief  from 
taxation.  The  argument  appears  to  be  that  as  that  act  was 
not  repealed,  and  as  domestic  corporations  remained  exempted 
thereunder,  the  act  of  1892  must,  logically,  be  deemed  to  have 
reference,  in  its  grant  of  exemption  from  taxation,  to  foreign 
religious  corporations,  which  had  not  been  exempted  by  force 
of  prior  legislation.  But  the  answer  to  the  argument  is  plain, 
I  think.  Chapter  399  of  the  Laws  of  1892  in  question  was 
enacted  as  a  general  act  in  relation  to  the  taxation  of  transfers 
of  property  from  a  decedent,  by  will,  or  by  the  intestate  laws, 
or  by  gift  in  contemplation  of  the  death  of  the  donor.  It 
was  intended  as  the  general  law  of  the  state  upon  the 
subject  and  its  exemption  of  "any  property  *  *  * 
devised  or  bequeathed  *  *  *  to  any  religious  corpora- 
tion" should  receive  the  same  construction,  as  a  similar 
provision  in  a  prior  act  had  received.  The  prior  act  was, 
undoubtedly,  concerned  with  the  grant  of  privileges  to  domes- 
tic corporations;  but  the  act  of  1892  was  legislating  with 
respect  to  subjects  within  the  jurisdiction  of  the  state  and  the 
provision  modifying  the  legislation,  as  it  affected  certain  cor- 
porations, must  be  considered  in  the  light  of  an  exercise  of 
the  sovereign  power  within  territorial  limits.  In  creating  this 
particular  plan  for  the  taxation  of  all  property  transferred  to 
others  upon,  or  in  contemplation  of,  the  death  of  its  owner, 
the  declaration  of  an  exemption  in  favor  of  religious  corpora- 
tions, even  though  it  might  already  exist  under  previous  legis- 
lation, was  a  wise,  if  a  superfluous,  provision.  To  say  that  it 
was  intended  to  include  foreign  religious  corporations,  would 
be  to  imply  the  grant  of  a  privilege  by  the  legislature,  with- 
out suflBcient  indications  of  an  intention  so  contrary  to  ordinary 
state  policy  and  to  usual  statutory  presumptions.  This  we 
should  not  do.  The  legislation  in  question  dealt  with  property 
within  the  state  and  imposed  a  tax,  in  certain  cases,  upon  its 
transfer  to  other  persons,  or  to  corporations.  In  proceeding, 
thereupon,  to  confer  the  privilege  of  an  exemption  from  its 
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proyifiiongy  in  the  case  of  any  religious  corporation,  the  legis- 
lature mnst  be  deemed  to  have  in  mind  those  corporations 
which  were  the  creation  of  ^e  state  and  not  those  in  which 
it  had  no  interest  and  over  which  it  had  no  control.  As  Judge 
Andrews  further  observed,  in  the  Prime  case, "  It  is  not  the 
proper  function  of  a  state  to  go  outside  of  its  own  limits  and 
devote  its  resources  to  support  the  cause  of  religious  educa- 
tion, or  missions  for  the  benefit  of  mankind  at  large."  It  is  our 
opinion  that  the  correct  and  the  natural  construction  of  this 
provision  of  the  act  of  1892  is  to  confine  its  operation  to  relig- 
ious corporations  created  by  th^  state. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


H.  KoBHLEB  &  Co.,  Respondent,  v.  Jambs  "W".  Bradt^ 
Appellant. 

Where  a  lease  provided  for  a  forfeiture  thereof  for  non-payment  of  rent 
and  for  re-entry  by  the  landlord,  and  the  latter,  upon  audi  default,  had 
taken  possession,  and  an  action  had  been  brought  by  the  assignee  of  the 
tenant  for  the  redemption  of  the  lease  from  the  forfeiture,  A^,  that  a 
preliminary  injunction  restraining  the  defendant  from  removing  from 
the  premises  the  personal  property  placed  therein  by  the  tenant  was 
Improperly  granted;  that  as  defendant  was  in  the  actual  possession, 
claiming  to  be  rightfully  in  possession  as  owner,  he  could  not  be 
removed  therefrom  by  plaintiff  except  by  the  successful  termination  of 
the  action,  the  sole  effect  of  the  injunction,  if  sustained,  would  be  to 
secure  storage  of  the  property  during  the  pendency  of  the  action,  and 
such  an  injunction  was  not  proper. 

ZoeMer  ds  Co.  v.  Brady  (78  Hun,  448),  reversed. 

(Argued  November  26, 1894;  decided  December  11, 1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  May,  1894,  which  reversed  an  order 
of  Special  Term  denying  a  motion  by  plaintiff  for  a  temporary 
injunction  and  granted  such  motion. 
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Tlie  nature  of  the  action  and  the  material  facte,  bo  far  as 
material,  are  stated  in  the  opinion. 

Wm.  E.  Wyatt  for  appellant.  The  appeal  from  the  order 
will  lie  to  this  court  on  the  ground  of  the  insufficiency  of  the 
complaint.  The  temporary  injunction  was  unauthorized,  and 
the  granting  of  it  was  an  error  of .  law  and  reviewable  here. 
{McHenry  v.  Jewett^  90  N.  Y.  58 ;  Selchow  v.  Bakery  93  id. 
59.)  The  complaint  does  not  set  out  facts  entitling  plaintifE 
to  the  relief  it  seeks,  in  that  it  fails  to  show  that  plaintiff  is  in 
possession  or  is  entitled  to  possession.  {Pv/raeU  v.  If.  Y.  L. 
Ins.  T.  Co.,  10  J.  &  S.  383 ;  Grwwford  v.  Waters^  46  How. 
Pr.  210.)  The  complaint  also  fails  to  show  that  the  plaintiff 
had  such  title  to  the  chattels  as  would  authorize  the  granting 
of  the  relief  asked  for.  {Ely  v.  Carriby,  19  N.  Y.  496.) 
Plaintiff  cannot  claim  the  relief  sought  under  or  by  virtue  of 
the  lease,  all  rights  thereunder  having  been  forfeited.  {Bates 
V.  Johnston,  68  Hun,  528;  Hosford  v.  BaUard,  39  id.  174; 
Ma/rtvn  v.  Rector,  118  id.  476.)  Defendant  being  in  actual 
possession,  either  rightfully  or  wrongfully,  is  entitled  until 
ouster  to  use  and  enjoy  the  premises  as  ho  pleases.  {Pa/rsons 
V.  Brovm,  15  Barb.  590 ;  Sage  v.  Harpending,  49  id.  166- 
175 ;  Bristor  v.  Barr,  66  N.  Y.  427.)  No  case  of  irreparable 
.  damage  is  made  out,  and  plaintiff,  if  wronged  at  all,  has  an 
adequate  remedy  at  law.  {Loeser  v.  Liebman,  39  N.  Y.  S. 
K.  12;  U.  S.  T.  Co.  v.  Grant,  137 N.  Y.  7;  R.,  W.  cfe  0.  R. 
R.  Co.  V.  Smith,  39  Hun,  332 ;  101  K  Y.  684 ;  D.  <&  S.  C. 
Co.  V.  Athms,  121  id.  246 ;  Moore  v.  B.  G.  R.  R.  Co.,  108 
id.  98.) 

Ema^vuel  J.  Myers  for  respondent.  The  Court  of  Appeals 
will  not  review  an  order  of  the  Greneral  Term  resting  in  dis- 
cretion, and  an  order  granting  or  refusing  an  injunction  order 
rests  in  the  discretion  of  the  court  below.  {Cwnard  v.  Fram^ch- 
h/n,  111  N.  Y.  511 ;  Clyde  v.  Rogers,  87  id.  625 ;  94  id.  541 ; 
StiO/vodl  V.  Priest,  85  id.  649 ;  Gl&rmy  v.  StedAJoell,  64  id. 
120,  128;  Idvermore  v.  Bainbridge^  56  id.  72;  Howell  r. 
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JiUlSy  53  i<L  322 ;  Mills  v.  Davis,  Id,  349 ;  Zaiorenoe  v.  Fa^ 
fey,  73  id.  187 ;  BoioiU  v.  MerrHl^  113  id.  630 ;  Finlay  v. 
Chofprrum^  119  id.  404 ;  JenJcvns  v.  Putnam^  106  id.  272, 276 ; 
H.  R,  T.  Co.  V.  TT.  T.  Co.,  121  id.  397 ;  Clark  v.  Lowrie,  82 
id.  580 ;  People  v.  Boa^a,  92  id.  561 ;  Cvshman  v.  Brvmdrett, 
60  id.  296 ;  jEI  Z.  Ins.  Co.  v.  Steoma,  63  id.  341 ;  iT.  P.  Bam^ 
V.  Whitmore,  104  id.  297.)  The  unexpired  term  of  the  lease 
exceeding  five  years,  H.  Koehler  &  Co.,  as  assignee,  was  enti- 
tled to  redeem  from  the  judgment  of  dispossession  rendered 
in  the  summary  proceedings  upon  payment  of  the  rent  and 
iiharges  due  to  the  landlord.  (Code  Civ.  Pro.  §  2256 ;  Zelley 
Y.F.L.dk  T.  Co.,  139  K  Y.  461 ;  OHes  v.  Austin,  62  id. 
486 ;  Noyes  v.  Anderson,  124  id.  175.)  The  defendant  can 
neiliier  avail  himself  of  a  re-entry  under  the  alleged  forfeiture 
for  breach  of  the  assignment  clause,  nor  justify  it  under  the 
final  order  and  warrant  in  the  summary  proceedings.  {Connor 
v.  Bradley,  1  How.  [U.  S.]  211,  217 ;  Tan  Rensselaer  v. 
Jewett,  2  N.  Y.  141,  147,.  148  ;  Martin  v.  Rect(yr,  118  id.  476, 
479,  480;  Conger  v.  Duryee,  90  id.  599;  Code  Civ.  Pro. 
|§  2236,  2238 ;  G.,  etc.,  Co.  v.  Settegast,  79  Tex.  256.)  Upon 
the  defendant's  arbitrary  refusal  to  name  the  amount  due  and 
-accept  the  tender  made,  the  plaintiff  was  entitled  to  restrain 
the  defendant  from  increasing  the  damages,  and  to  an  order 
restoring  plaintiff  to  possession.  {Stevens  v.  Stevens^  69  Hun, 
332;  El/v&rson  v.  Vanderpoel,  9  J.  &  S.  257;  69  N".  Y. 
610 ;  Dodds  v.  Hakes,  114  id.  260 ;  PumpeUy  v.  Phelps,  40 
id.  60 ;  Wheelock  v.  Noonan,  108  id.  185 ;  Tucker  v,  Howa/rd, 
128  Mass.  361 ;  Baron  v.  Eom,  127  N.  Y.  224.) 

Easl,  J.  The  defendant  owned  a  building  in  the  city  of 
New  York,  and  in  May,  1892,  he  leased  a  portion  thereof  to 
Daniel  J.  Foley  for  a  saloon.  Foley  took  possession  of  the 
«i,looB  and  put  certain  personal  property  therein  necessary  for 
his  business  as  a  saloon  keeper,  and  in  July,  1892,  he  assigned 
his  lease  and  conveyed  his  personal  property  to  Jacob  Wiss- 
man,  who  took  possession.  In  October,  1892,  he  sold  the 
property  and  assigned  the  lease  to  James  J»  McGinn.  WhUe 
SiOKELs— Vol.  XCIX.    .     18 
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McGinn  waa  in  possession  of  the  saloon  he  borrowed  $1,800 
of  the  plaintiff,  and  as  security  for  the  loan  gave  it  a  mortgage 
npon  the  personal  property  in  the  saloon,  and  assigned  to  it  the 
lease.  McGinn  remained  in  possession  of  the  saloon  and  the 
property,  and  afterward  assigned  the  lease  and  sold  the  prop- 
erty to  John  E.  McCabe.  The  lease  provided  for  a  forfeiture^ 
thereof  for  default  in  the  payment  of  the  rent  reserved  and 
for  re-entry  by  the  landlord  in  case  of  such  default.  After  the 
sale  and  assignment  to  McCabe,  for  default  in  the  payment  of 
the  rent,  the  defendant  took  possession  of  the  saloon,  the  per- 
sonal property  being  therein,  and  at  the  commencement  of 
this  action  he  was  in  possession  of  the  saloon,  claiming  to  h^ve 
such  possession  as  owner  thereof.  Thereafter  he  gave  the 
plaintiff  notice  to  remove  the  personal  property  from  the 
saloon,  and  that  if  it  did  not  do  so,  he  would  remove  it.  It 
then  commenced  this  action. 

The  complaint  is  very  imperfectly  and  unskillfully  drawn, 
and  from  the  allegations  therein  contained  it  is  not  easy  to- 
determine  upon  what  theory  the  plaintiff  claims  to  maintain 
this  action,  and  precisely  what  relief  it  may  be  entitled  to 
have  awarded.  I  will,  however,  assume  that  the  action  is  for 
the  redemption  of  the  lease  from  the  forfeiture,  and  that  the 
complaint  is  adequate  to  enable  the  plaintiff  to  have  relief 
that  the  rent  in  arrears  be  determined,  and  that  upon  payment 
thereof  the  possession  of  the  saloon  be  awarded  to  it. 

At  the  commencement  of  the  action  the  plaintiff  obtained 
a  preliminary  injunction  restraining  the  defendant  from 
removing  the  personal  property  covered  by  its  mortgage  from 
the  saloon.  That  injunction,  upon  the  application  of  the 
defendant,  was  vacated  at  the  Special  Term,  but  upon  appeal 
by  the  plaintiff  to  the  General  Term  the  order  of  the  Special 
Term  was  reversed  and  the  injunction  restraining  the  defend- 
ant from  removing  the  property  from  the  saloon  was  re-in- 
stated ;  and  this  appeal  is  from  the  order  of  the  General  Term. 

The  defendant  being  in  the  actual  possession  of  the  saloon, 
and  claiming  to  be  rightfully  in  possession  aa  owner,  cannot: 
be  removed  therefrom  by  the  plaintiff,  except  by  the  sue- 
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cessfal  termination  of  this  action  in  its  favor:  and  the  sole 
pnrpose  of  the  injunction  is  to  restrain  him  from  removing 
the  personal  property  from  the  saloon  during  the  pendency  of 
the  action.  During  that  time  it  cannot  carry  on  the  saloon  or 
enjoy  the  good  will  thereof,  or  make  any  use  whatever  of  the 
personal  property  contained  therein.  The  sole  purpose  and 
effect  of  the  injunction,  if  maintained,  is  to  secure  the  storage 
of  the  personal  property  in  the  saloon  during  the  pendency 
of  the  action.  The  following  is  a  list  of  the  personal  property 
covered  by  the  mortgage  t 

^  One  back  and  back  bar  with  fixtures  attached. 

*^  One  iron  foot  rail  and  hand  rail  attached. 

"  One  ice  box  in  store. 

•*  One  summer  door. 

^^  One  six-pnll  ale  pump  and  connectiona 

'^  All  glassware  and  glasses. 

"Four  tables. 

"  Five  chairs. 

'*  One  looking  glass  in  back  of  store. 

"  Two  brass  beer  taps  and  one  mallet 

"  One  water  closet  and  urinal. 

"One  clock. 

"  All  demijohns,  etc. 

"  And  all  other  goods,  chattels  and  fixtures  on  said  premises 
not  hereinbefore  specifically  mentioned,  excepting  stock  in 
trade." 

There  is  no  precedent  for  such  an  injunction.  The  defend- 
ant does  not  threaten  to  destroy  or  injure  the  personal  prop- 
erty, or  to  sell,  dispose  of  or  secrete  it.  He  has  simply  given 
the  plaintiff  notice  to  remove  it,  and  that  if  it  does  not 
remove  it  he  will  do  so.  In  pursuance  of  that  notice  it  can 
go  to  the  saloon  and  take  its  property  and  keep  it,  and  in  case 
of  success  in  this  action  it  can  again  place  the  same  property 
in  the  saloon  and  enjoy  it  in  connection  with  its  lease.  If  it 
does  not  wish  to  take  the  property  out  of  the  saloon  it  can 
wait  nntil  the  defendant  removes  it  and  then  take  it  and  care 
for  it.    If  it  does  not  choose  to  take  the  property  it  can  leave 
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it,  and  if  the  defendant  injures  or  destroys  it|  so  far  as  we  can 
see,  there  being  no  question*  as  to  the  defendant's  pecuniaij 
ability,  it  would  have  a  complete  remedy  at  law  for  the  value 
of  the  property  or  for  injury  thereto.  The  property  is  of 
such  a  character  that  it  is  manifest  that  it  could  be  easily 
replaced  if  it  were  lost  or  destroyed,  and  in  no  aspect  of  the 
case  does  the  plaintiff  need  the  interference  of  a  court  of 
equity  by  an  injunction  for  his  protection. 

We  are,  therefore,  of  opinion  that  the  order  of  the  Gen- 
eral Term  should  be  reversed  and  that  of  the  Special  Term 
affirmed,  with  costs  in  the  Supreme  Court  and  in  this  court 

All  concur. 

Ordered  accordingly. 


Aliob  Obookbb  et  al.,  Plaintiffs,  v.  Lesteb  A.  Lewis,  Appel- 
lant, et  aJ.,  Respondents. 

In  proceedings  to  determine  the  priority  of  claims  to  surplus  moneys 
arising  on  foreclosure  sale  herein^  it  appeared  that  after  the  commence- 
ment of  an  action  by  L.,  one  of  the  claimants,  against  the  mortgagor  to 
restrain  him  from  erecting  apartment  houses  on  the  premises  as  in 
violation  of  an  agreement,  and  after  the  filing  of  a  lis  pendens  therein, 
said  mortgagor  executed  another  mortgage  to  W.  &  P.,  the  other 
claimants.  L.  thereafter  obtained  judgment  granting  the  relief  sought^ 
with  costs,  and  his  claim  was  founded  on  the  judgment  for  coats.  HM, 
that  W.  &  P.  had  the  prior  lien,  and  were  entitled  to  the  surplus;  that 
while  their  rights  in  the  land  were,  by  virtue  of  the  lis  pendens,  wholly 
subordinated  to  those  of  L.,  as  they  should  be  established  by  judgment 
in  his  action,  that  judgment  did  not  charge  the  costs  upon  the  land,  but 
was  simply,  so  far  as  costs  were  concerned,  a  personal  judgment  against 
the  mortgagor,  and  did  not  become  a  lien  until  the  filing  of  a  trans- 
cript of  the  judgment  with  the  county  clerk. 

Beported  below,  79  Hun,  401. 

(Argued  November  26,  18d4;  decided  December  11,  1894.) 

Appkajl  from  order  of  the  General  Term  pf  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  14, 1894,  which  reversed  an  order  of  Special  Term 
denying  a  motion  to  confirm  the  referee's  report  as  to  surplus 
moneys  arising  upon  a  sale  herein. 


1894.]  CsocKBR  et  aL  v.  Lewis  et  aL  141 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

This  action  was  for  the  foreclosure  of  a  mortgage  executed 
by  the  defendants  Ervin  C.  Golbier  and  wife,  defendants  Wat- 
son &  Pittinger,  respondents,  claiming  the  surplus  as  holders 
of  a  junior  mortgage  on  the  premises,  and  the  Special  Term 
awarded  it  to  them. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

WiUiam  G,  Beecher  for  appellant.  The  Watson  &  Pit- 
tinger  mortgages  having  been  executed  and  recorded  nine 
months  subsequent  to  the  Lewis'  lispendensj  were  subject  and 
subordinated  to  Mr.  Lewis'  decree  the  same  as  though  they 
had  been  parties  to  the  suit  of  Lewis  v.  GoUner^  and  they  are 
just  as  much  subordinated  to  the  money  portion  of  the  decree 
as  to  the  restraining  part.  (Code  Civ.  Pro.  §§  16Y0,  1671 ; 
Stem  V.  (JConneU,  36  N.  Y.  104;  McPhsraon  v.  Honsely  2  • 
Beas.  299.)  But  Watson  &  Pittinger  are  not  good  faith  mort- 
gagees as  far  as  Mr.  Lewis  is  concerned.  They  took  their 
mortgages  with  a  knowledge  of  his  rights  as  they  should  sub- 
sequently be  established  by  the  decree.  They  knew  that  the 
costs  would  probably  be  included  in  the  decree  if  Mr.  Lewis 
succeeded  —  as  they  were  in  fact ;  and  became  an  important 
and  inseparable  part  of  his  rights  awarded  him  by  the  decree. 
{Jeffrea  v.  Cochrane^  48  N.  Y.  671 ;  Patterson  v.  Brovm^  32 
id.  81.)  Lewis  was  entitled  to  priority  in  this  surplus  money 
as  against  Watson  &  Pittinger.    {Hull  v.  Spratt^  1  Hun,  298.) 

Jasiah  T.  Ma/recm  for  respondent.  Whatever  the  judg- 
ment determines  m  rerrh^  touching  the  property  described  in 
the  notice,  is  res  adjudicata  in  favor  of  the  plaintiff  against 
subsequent  purchasers  or  incumbrancers,  as  well  as  against 
the  defendant  himself.  That  is  all  the  effect  a  notice  of  the 
pendency  of  an  action  has.    (Code  Civ.  Pro.  §§  1251,  1671.) 

Gray,  J.  Upon  the  sale  in  foreclosure,  in  this  action,  there 
resulted  a  surplus ;  which  is  claimed,  on  the  one  hand,  by  the 
respondents,  by  virtue  of  their  mortgage,  and,  on  the  other 
hand,  by  the  appellant,  by  virtue  of  a  judgment  for  costs, 
recovered  by  him  in  a  suit,  notice  of  pendency  of  which  was 
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filed  before  the  respondents  took  their  mortgage.  The 
respondents'  mortgage  was  junior  to  the  plaintiffs' ;  but,  prior 
to  its  making,  Lewis,  the  appellant,  had  commenced  an  action 
in  the  City  Court  of  Brooklyn,  against  the  mortgagor  of  tlie 
property,  GoUner,  to  restrain  him  from  erecting  flats  or  apart- 
ment hous^,  in  violation  of  a  certain  agreement  theretofore 
made  by  him,  and  a  notice  of  the  pendency  of  the  action  had 
been  duly  filed.  Lewis'  action  proceeded,  until,  eventually,  he 
had  final  judgment  in  his  favor,  perpetually  restraining  Gollner 
and  his  wife  "  and  all  persons  claiming  under  them,  etc.,"  as 
prayed  for  and  adjudging  that  he  "  recover  of  the  defendants 
Gollner  "  the  taxed  costs  and  that  he  "  have  execution  there- 
for." A  transcript  of  this  judgment  was  then  docketed  in  the 
county  clerk's  office.  The  sale  of  the  property  in  question 
was  had  under  a  decree  which  directed  it  to  be  made  **  subject 
to  the  rights,  equities  and  easements  "  of  Lewis  in  and  to  the 
property,  as  adjudged  in  the  judgment  of  the  City  Court. 
It  is  argued  in  behalf  of  the  appellant  here,  Lewis,  that 
though  his  judgment  for  costs  was  recovered  after  the  execu- 
tion and  recording  of  the  mortgage  to  the  respondents  Watson 
and  Pittinger,  yet,  because  of  the  filing  of  a  notice  of  the  pend- 
ency of  the  action,  the  judgment  must  be  regarded  as  taking 
effect  from  the  time  of  such  filing  and,  therefore,  as  impressing  a 
lien  for  costs  upon  the  property  superior  to  that  of  the 
respondents'  mortgage.  In  the  distribution  of  surplus  moneys 
the  court,  however  guided  by  equitable  rules  in  its  determina- 
tion of  the  priorities  of  claimants,  does  not  proceed  arbitrarily, 
nor  with  disregard  of  legal  principles.  The  question  here,  as 
to  whether  the  one,  or  the  other  of  the  two  claimants  has  the 
superior  equity  in  the  moneys  now  representing  the  mortgaged 
property,  must  be  governed,  not  by  any  inquiries  into,  or  sur- 
mise as  to,  the  knowledge  of  Watson  and  Pittinger  as  to  Lewis' 
rights,  or  as  to  their  motives  in  taking  a  mortgage  from  GoU- 
ner, but  by  a  consideration  of  what  advantage  or  security 
Lewis  acquired  over  them  by  his  prior  filing  of  a  notice  of  the 
pendency  of  his  equitable  action.  Watson  and  Pittinger's 
rights  in  the  land  were  wholly  subordinated  to  Lewis'  rights; 
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as  they  should  be  estabKshed  by  the  future  decree.  They 
took  their  mortgage  upon  the  property,  subject  to  whatever 
equities  or  claims  the  judgment  in  the  action  should  thereafter 
charge  upon  it.  The  Code  provides  (sec.  1671),  with  respect 
to  the  effect  of  filing  the  notice  of  lis  pendens^  that  a  subse- 
quent incumbrancer  is  "  bound  by  all  proceedings  taken  in  the 
action,  aftei*  the  filing  of  the  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action."  Hence,  when,  eventually^  Lewis 
reached  judgment  in  his  favor  in  liis  equitable  action,  his 
rights  and  interests  in,  or  about,  the  property,  or  the  surplus 
fund,  which  became  substituted  for  the  property,  were, 
and  could  only  be,  precisely  what  that  judgment  should 
describe  them  to  be.  That  judgment,  while  adjudging  to 
Lewis  certain  rights  or  easements  in  the  property,  did  not 
charge  the  costs  upon  it ;  but,  merely,  gave  to  Lewis  a  judg- 
ment against  GoUner  personally  for  them.  The  property 
never  became  subjected  to  any  lien  for  costs  by  virtue  of  the 
judgment  recovered  in  the  action.in  the  City  Court.  It  was 
the  filing  of  a  transcript  of  that  judgment  with  the  county 
clerk,  as  prescribed  by  the  statute,  which  created  a  lien  for  the 
costs  upon  the  judgment  debtor's  property.  Full  effect  is 
given  to  the  provision  of  the  Code,  in  subjecting  the  rights  of 
Watson  and  Pittinger,  under  the  mortgage,  to  the  decree  of 
the  court  in  Lewis'  action ;  for  the  proceedings  in  the  action 
resulted  in  a  judgment  which  only  charged  Gollner's  property 
with  the  restrictions  mentioned  in  the  agreement ;  the  enforce- 
ment of  the  provisions  of  which  was  the  ground  of  the  action. 
Had  Watson  and  Pittinger  been  actual  parties  to  Lewis'  action, 
the  judgment  recovered  would  only  have  affected  the  mort- 
gage to  them  to  the  extent  of  cutting  down  the  interest,  or 
use  of  the  mortgagor  in  the  property  mortgaged.  Lewis' 
action  was  m  rem  and  however  the  res  should  be  affected  as 
its  result,  so  would  the  mortg-aged  interest  be  affected. 

We  think  the  order  of  the  General  Term  was  right  and 
that  it  should  be  aflirmed,  with  costs. 

All  ooBCur. 

Order  afltoied. 
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John  Tubton,  Bespondent,  v.  Kbw  Yo&k  Bsoobdeb 
CoMFANT,  Appellant. 

Plaintiff  was  a  member  of  a  New  York  firm,  and  in  the  interest  of  his  firm 
lived  a  part  of  each  year  in  Savannah,  Ga.  Defendant,  the  publisher  of 
a  newspaper  in  New  York,  published  in  that  paper  an  article  headed 
"  Savannah,  Qa.,"  which  stated  that  plaintiff  **  has  left  the  city  with 
98,500  of  the  Southern  Bank's  money; "  that  he  ' '  left  Savannah  on  Sunday 
night,  and  it  is  supposed  went  to  New  York."  In  an  action  for  Hbel, 
held,  that  the  article  was  libelous  per  se,  and  so  an  innuendo  explaining 
its  meaning  and  application  was  not  necessary  ;  and  that  the  trial  court 
did  not  err  in  refusing  to  submit  its  meaning  and  application  to  the  jury. 

The  complaint  alleged  that  by  reason  of  the  publication  plaintiff  has  been 
"held  up  to  the  public,  his  business  acquaintances  and  friends  as  a  thief 
and  a  dishonest  and  untrustworthy  man."  Held,  that  if  an  innuendo 
was  necessary  this  was  suificient. 

The  answer  of  the  defendant  alleged  "the  general  commercial  and  per- 
sonal reputation  of  plaintiff  was  such  that  he  was  not  injured  by  such 
publication."  At  the  commencement  of  the  trial  defendant's  counsel 
asked  and  was  granted  permission  to  set  up  a  justification  of  the  charge 
contained  in  the  article,  and  it  was  stipulated  that  the  answer  be  deemed 
to  be  so  amended.  No  proof  was  given  or  offered,  however,  to  sustain 
the  justification;  on  the  contrary  it  was  proved  that  plaintiff  never  had 
any  money  of  said  bank,  and  the  article  was  published  without  any 
Inquiry  of  plaintiff  or  his  firm,  or  any  one,  as  to  the  truth  of  the 
charges.  Held,  that  the  publication  was  properly  characterized  by  the 
court  in  its  charge  as  made  "  wantonly,  recklessly  and  with  an  utter 
disregard  as  to  whether  it  was  true  or  false." 

It  was  admitted  on  the  trial  that  seventeen  days  after  the  commencement 
of  the  action  defendant's  attoi;ney  wrote  a  note  to  plaintiff's  attorney 
offering  to  publish  in  said  newspaper  any  retraction  of  the  article  pub- 
lished which  the  latter  would  write,  and  that  the  offer  was  refused. 
The  court  charged  that  this  could  not  be  conddered  in  mitigation  of 
damages.  Held,  no  error ;  that  the  offer  and  refusal  was  a  transaction 
between  defendant  and  plaintiff's  attorney  which  did  not  concern  plain- 
tiff; also,  that  the  mere  offer  to  publish  a  retraction,  without  doing  so, 
gave  defendant  no  benefit  or  advantage. 

It  seems,  where  an  action  for  libel  is  commenced,  without  any  request 
from  plaintiff  for  a  retraction  of  the  libelous  charge,  if  defendant 
promptly  thereafter  publishes  a  fair  and  full  retraction,  this  may  be 
proved  and  submitted  to  the  jury  in  mitigation  of  damages. 

Evening  News  Assn.  v.  7)/ron  (42  Mich.  549),  distinguished  and  questioned. 

Reported  below,  3  Misc.  Rep.  814. 

f 

(Argued  December  4,  18»4;  decided  December  11,  1894.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  April  10,  1893,  which  modified, 
and  affirmed  as  modified,  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  and  also  aflirmed  an  order  denying  a 
motion  for  a  new  trial. 

This  was  an  action  for  libel. 

In  September,  1891,  and  for  some  years  prior  thereto,  the 
plaintiff  was  a  member  of  the  firm  of  John  Turton's  Sons, 
doing  business  in  the  city  of  New  York  as  exporters  and  deal- 
ers in  rosin  and  turpentine.  The  plaintiff  passed  a  part  of 
each  year  in  Savannah,  Ga.,  looking  after  the  interests  of  his 
firm  there.  In  the  afternoon  of  September  14th,  1891,  he, 
being  then  in  Savannah,  was  informed  by  telegram  that  his 
firm  was  in  financial  difficulty,  and  was  requested  to  come  to 
New  York  immediately.  He  left  that  night  and  was  at  his 
firm's  office  in  the  city  of  New  York  on  the  16th,  17th  and 
18th  days  of  September.  On  September  17th  the  defendant 
published  in  the  city  of  New  York  in  the  newspaper  called  the 
Becorder  the  following  article : 

"Savannah,  Ga.,  Sep.  16. — John  Turton,  a  well-known 
naval  stores  operator,  has  left  the  city  with  $8,500  of  the 
Southern  Bank's  money.  Turton  drew  on  his  New  York 
firm  on  Monday  through  the  Southern  Bank  and  the  draft 
was  not  honored.  Yesterday  the  New  York  house  failed, 
Mr.  Turton  left  Savannah  on  Sunday  night,  and  it  is  supposed 
went  to  New  York..    He  has  been  here  for  several  years." 

On  September  18th  the  plaintiff's  firm  failed  and  made  an 
assignment  for  the  benefit  of  its  creditors. 

The  plaintiff,  claiming  that  tlie  article  published  was  libel- 
ous, on  the  30th  day  of  September  commenced  this  action  to 
recover  damages  for  the  libel.  The  answer  of  the  defendant, 
after  some  denials,  alleged  that  "  the  general  commercial  and 
personal  reputation  of  the  plaintiff  was  such  that  he  was  not 
injured  by  such  publication,"  and  further  alleged  in  mitiga- 
tion of  damages  that  the  article  was  published  without  malice 
and  with  the  belief  that  the  same  was  true  in  all  respects ; 
SiCKBLS— Vol.  XCIX,        19 
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that  it  was  received  by  the  defendant  in  the  form  of  a  dispatch 
from  a  regular  news  agent  in  Savannah ;  that  at  the  time  the 
dispatch  was  received  and  published  it  had  no  acquaintance 
with  or  knowledge  of  the  plaintiff  or  his  firm,  and  had  no 
feeling  of  malice  or  ill-will  toward  him  or  any  member  of  his 
firm  ;  that  the  article  was  published  as  an  item  of  public  news, 
without  malice,  believing  the  same  to  be  true. 

The  action  was  brought  to  trial  and  the  plaintiff  recovered 
a  verdict  of  $5,000.  From  the  judgment  entered  upon  the 
verdict  the  defendant  appealed  to  the  General  Term,  where 
the  judgment  was  reduced  to  $3,000,  and  he  then  appealed  to 
this  court. 

William  I£  Staytan  for  appellant.  The  complaint  should 
have  been  dismissed  for  want  of  an  innuendo.  {Holt  v. 
SchoUfeld^  6  T.  E.  691 ;  Bartholomew  v.  Bentley^  15  Ohio, 
670 ;  Van  Vechteji  v.  Hopkins^  5  Johns.  221 ;  Foster  v. 
Browning^  Cro.  Jac.  688 ;  Dottarer  v.  B'ushey^  16  Penn.  St. 
204;  LuJceheart  v.  Byerley^  53  id.  418;  MoOregory  v. 
Gregory^  11  M.  &  W.  287.)  The  court,  having  ruled  that  no 
innuendo  was  necessary,  should  have  left  to  the  jury  the 
question  as  to  the  meaning  of  the  publication.  {Saunderson 
V.  Caldwell,  45  N.  Y.  398 ;  Dexter  v.  Taher,  12  Johns.  240 ; 
Va/n  Vechten  v.  HojpkinBy  5  id.  221.)  The  court  erred  in 
charging  the  jury  that  this  was  a  case  for  exemplary  damages. 
{Moore  v.  M,  N.  Bank,  51  Hun,  472.)  The  court  erred  in 
charging  that  the  article  was  published  "  wantonly,  recklessly 
and  Avith  an  utter  disregard  as  to  whether  it  was  true  or 
false."  (8  N.  Y.  462.)  The  court  erred  in  charging  that  the 
defendant's  offer  to  retract  could  not  be  considered  in  mitiga- 
tion of  damages.  {Daly  v.  Byrne,  77  N.  Y.  182 ;  Inman  v. 
FosUr,  8  Wend.  602 ;  Lyon  v.  E.  N.  Asm.,  42  Mich.  549 ; 
Titus  V.  Sumner,  44  K  Y.  266.) 

Lawrence  E,  Embree  for  respondent.  Defendant's  motion 
to  dismiss  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  i.  e,,  in  that  it 
did  not  contain  an  innuendo,  was  properly  denied.     {Rode- 
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hurg  V.  HoUingsworthy  6  Ind.  339;  Worth  v.  ButUr^  7 
Blackf.  251 ;  BoeUa  v.  Follow^  Id.  377 ;  Bourreaeau  v. 
D.  E.  Journal,  30  N.  W.  Rep.  376 ;  Elam  v.  Badger,  23  111. 
488 ;  F(yrhes  v.  King,  1  Dowl.  P.  C.  672 ;  Iloare  v.  Silver- 
loch,  12  Ad.  &  Ell.  [N.  S.]  624.)  There  were  no  errors  as  to 
the  evidence.  (Townshend  on  Slander  &  Libel  [4th  ed.], 
§§  390,  391 ;  TiUotson  v.  Cheatham,  3  Johns.  56 ;  Lamed  v. 
Buffington,  3  Mass.  546;  Howe  v.  Perry,  15  Pick.  506.) 
There  were  no  errors  in  the  charge.  (Penal  Code,  §  242 ; 
EUis  V.  People,  21  How.  Pr.  356 ;  Schile  v.  Brohhahus,  80  N. 
T.  614;  McGinley  v.  Z7.  S.  Z.  Im.  Co,,  77  id.  495 ;  People 
T.  Zimngston,  79  id.  279  ;  Walsh  v.  W,  Lis,  Co.,  32  id.  440 ; 
Moore  v.  Francis,  121  id.  199 ;  Snyder  v.  Andrews,  6  Barb. 
43 ;  Hxvnt  v.  Bennett,  19  N.  1^.  173 ;  Lewis  v.  Chapman,  16 
id.  369 ;  Kingsbury  v.  ^.  Cb.,  116  id.  211 ;  Dwight  v.  6^.  Z. 
Zrw.  Cb.,  103  id.  241 ;  People  v.  CooU,  8  id.  67;  Wilds  v.  ZT. 
^.  i?.  Co.,  24  id.  430 ;  McKeever  v.  iV.  F.  C'.,  etc.,  R.  R. 
Co.,  88  id.  667 ;  Mayer  v.  Been,  115  id.  556 ;  Sanderson  v. 
CaUweU,  46  id.  398 ;  /9A^Z%  v.  a9.  P.  <&  0.  Assn.,  38  Hun, 
474 ;  Grehel  v.  R.  P.  Co.,  60  Hun,  319 ;  Morey  v.  Jf.  J. 
Assn.,  123  N.  Y.  207 ;  Ilartman  v.  J/.  J.  Assn.,  19  N.  Y. 
Supp.  399 ;  Morrison  v.  Press  Piib.  Co.,  14  id.  131 ; 
Bergmann  v.  Jones,  94  X.  Y.  51 ;  Samuels  v.  Zl  JZ  ^4*57i., 
75  id.  51 ;  Millard  y.  Brown,  35  id.  237;  Taylor  v.  Church, 
«  id.  452 ;  R.  R.  Co.  v.  Anns,  91  U.  S.  489 ;  Hotchkiss  v. 
Oliphant,  2  Hill,  510.)  There  were  no  errors  in  the  refusal 
to  charge  as  requested  by  the  defendant.  {Tlamilton  v.  Eno, 
S\  N.  Y.  116 ;  Bergmann  v.  Jones,  94  id.  51 ;  Littlejohn  v. 
Greele7j,  13  Abb.  Pr.  41 ;  Moore  v.  M.  N.  Banh,  123  N.  Y. 
420 ;  Bush  v.  Prosser,  11  id.  347  ;  Hatfield  v.  Lasher,  81  id. 
249 ;  Cooper  v.  Barher,  24  Wend.  105 ;  Bisbly  v.  Shaw,  12 
Js".  Y.  67.)  The  damages  awarded  were  not  excessive.  {Smith 
T.  /9.  P.  (7^.,  50  Fed.  Rep.  399 ;  Rutherford  v.  M.  J.  Assn., 
47  id.  487.) 

Eakl,  J.    It  was  claimed  upon  the  argument  before  us  that 
the  alleged  libelous  article  was  of  doubtful  meaning  and  not 
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necessarily  libelous  per  se,  and  that,  therefore,  there  should 
have  been  an  innuendo  in  the  complaint  alleging  its  meaning 
and  application.  If  an  innuendo  was  necessary  we  find  it  in 
substance  in  the  complaint,  in  which  it  is  alleged  that  by 
reason  of  the  publication  the  plaintiff  has  been  "  held  up  to 
the  public,  his  business  acquaintances  and  friends  as  a  thief 
and  a  dishonest  and  untrustworthy  man."  But  we  do  not 
think  the  article  is  ambiguous.  It  is  to  be  construed  as  it 
would  ordinarily  be  understood  by  people  generally,  and  we 
think  no  person  of  ordinary  ability  and  intelligence  could  fail 
to  understand  it  to  charge  the  plaintiff  with  dishonestly  and 
wrongfully,  if  not  feloniously,  obtaining  $8,500  of  the  South- 
em  Bank's  money,  and  going  in  the  night  with  it  out  of  the 
state  to  the  city  of  New  York.  We  think  the  trial  judge  did 
not  err  in  holding  that  the  article  was  libelous  per  ae  and 
refusing  to  submit  its  meaning  and  application  to  the  jury* 

At  the  commencement  of  the  trial,  the  defendant  requested 
permission  to  amend  its  answer  so  as  to  set  up  a  justification 
of  the  charge  contained  in  the  alleged  libelous  article.  The 
plaintiff's  attorney  making  no  objection  to  such  amendment,  it 
was  then  stipulated  that  the  answer  might  be  deemed  amended 
so  as  to  set  up  a  justification  of  the  charge. 

Upon  the  trial,  there  was  no  evidence  whatever  impugning 
the  good  reputation  of  the  plaintiff,  but,  on  the  contrary,  his 
character  and  reputation  were  shown  to  be  good.  lN"o  proof 
whatever  was  given  or  offered  upon  the  trial  to  sustain  the 
plea  of  justification.  On  the  contrary,  it  was  proved  by 
uncontradicted  evidence  that  the  plaintiff,  at  the  time  he  left 
Savannah,  did  not  have  a  dollar  of  the  money  of  the  South- 
em  Bank,  and  that  he  never  had  had,  and  that  he  had  never 
in  any  way  wronged  that  bank.  There  was,  therefore,  noth- 
ing for  submission  to  the  jury  but  the  question  of  damages, 
and  all  the  objections  made  to  evidence  during  the  progress 
of  the  trial  became  wholly  immaterial. 

It  is  said  that  the  trial  judge,  in  his  charge  to  the  jury,  gave 
an  incorrect  definition  to  the  word  libel.  That  is  wholly 
unimportant,  as  the  article  was,  as  matter  of  law,  libelous. 
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We  think,  however,  that  the  criticism  of  the  counsel  for  the 
defendant  upon  the  charge  in  that  respect  is  hypercritical,  and 
that  the  learned  trial  judge  defined  libel  with  substantial 
accuracy. 

The  court  did  not  transcend  the  bounds  of  a  proper  judicial 
discretion  in  saying  to  the  jury  that  the  article  was  published 
"wantonly,  recklessly,  and  with  an  utter  disregard  as  to 
whether  it  was  true  or  false."  The  article  came  to  the  defend- 
ant, and  it  was  in  such  haste  to  publish  it  that  it  made  no 
inquiry  whatever  of  the  plaintiff  or  his  firm,  or  of  any  one 
else,  as  to  the  truth  of  the  charges  made  therein,  and  so  its 
publication  was  properly  characterized  by  the  trial  judge. 

Upon  the  trial,  plaintiff's  attorney  admitted  that  on  Octo- 
ber 17th,  seventeen  days  after  the  commencement  of  the 
action,  defendant's  attorney  wrote  him  a  note  offering  to  pub- 
lish in  the  Recorder  any  retraction  of  the  article  that  plain- 
tiff's attorney  would  write,  which  offer  was  declined  by  the 
attorney,  and  the  court  charged  the  jury  that  this  fact  thus 
admitted  could  not  be  considered  in  mitigation  of  damages. 
The  claim  is  now  made  on  the  part  of  the  defendant  that  in 
this  .regard  the  trial  judge  committed  error.  The  defendant 
did  not  publish  any  apology  or  retraction.  It  simply  made 
an  offer  to  the  plaintiff's  attorney  to  publish  any  retraction 
that  he  would  write.  The  writing  of  such  a  retraction  would 
not  have  been  within  the  line  of  the  duty  of  plaintiff's  attor- 
ney as  attorney  in  the  action.  If  the  defendant  had  pro- 
cured him  to  write  the  retraction  he  would  have  acted  as  its 
agent,  and  not  as  the  agent  of  the  plaintiff.  The  plaintiff 
would  in  no  way  have  been  responsible  for  any  thing  that 
was  written  by  the  attorney  in  response  to  the  offer,  and  can 
in  no  way  be  affected  by  the  refusal  of  the  attorney  to  write. 
The  offer  and  refusal  was  a  transaction  between  the  defendant 
and  the  plaintiff's  attorney  which  did  not  legally  concern  the 
plaintiff.  But  even  if  the  defendant  could  have  had  the 
benefit  of  a  retraction  published  after  the  commencement  of 
the  action,  the  mere  offer  to  publish  it  gave  it  no  benefit  or 
advantage.     It  should  have  published  the  retraction  in  good 
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faith  promptly  upon  the  commencement  of  the  action,  and 
then  it  would  have  been  in  a  position  to  claim  whatever 
benefit  could  legally  flow  from  such  pubUcation.     We  are  not 
prepared  to  say  that  a  retraction  published  in  good  faith  after 
the  commencement  of  an  action  for  libel  can  under  no  circum- 
stances be  proved  in  mitigation  of  damages.     Where  the  suit 
was  commenced  as  this  was,  without  any  request  for  the  retrac- 
tion of  the  libelous  charge,  if  the  defendant  promptly  after 
the  suit  was  commenced  published  a  fair  and  full  retraction, 
we  see  no  reason  to  doubt  that  such  publication  could  be 
proved  and  submitted  to  the  jury  to  be  considered  by  them 
upon  the  question  of  exemplary  damages.     Under  such  cir- 
cumstances a  retraction  after  suit  brought  may  be  as  valuable 
and  effective  as  one  published  before,  and  there  is  the  same 
reason  for  the  submission  to  the  jury  of  the  one  as  the  other. 
It  is  the  prevailing  doctrine  that  the  reiteration  of  a  libel  or 
slander  after  suit  brought  may  be  proved  on  the  question  of 
malice  and  damages,  probably  with  this  qualification,  how- 
ever, that  the  cause  of  action  for  the  reiteration  has  been 
barred  by  the  Statute  of  Lunitations,  or  that  the  language 
subsequently  reiterated  is  for  some  other  reason  not  action- 
able.    The  authorities  upon  this  point  are  not  harmonious. 
(Townshend  on  Slander  and  Libel  [4:th  ed.],  653,  et  seq.  /  Stuart 
V.  ZoveUj  2  Stark.  84;  Thomas  v.  CroaweU^  7  Johns.  264; 
Imnan  v.  Foster^  8  Wend.  602;  Keenholts  v.  Becker yZ  Den. 
346 ;  Boot  v.  LovmdeSy  6  Hill,  518 ;  Johnson  v.  JBrowUy  57 
Barb.  118 ;  Thorn  v.  Rnaj>p,  42  N.  T.  474 ;  Titus  v.  Sumn 
ner^  44  id.  266 ;  Bassell  v.  Elmore^  48  id.  661 ;  Frasier  v. 
McClosky,  60  id.  337 ;  Daly  v.  Byrne,  77  id.  182 ;  Cruih- 
shank  v.  Gordon,  118  id.  178.)    No  case  holds  that  a  repeti- 
tion of  a  libel  or  slander  after  suit  brought  is  in  its  nature  not 
competent  evidence  on  the  question  of  malice  and  damage, 
and  whenever  it  has  been  excluded  as  evidence  it  has  always 
been  upon  the  ground  that  it  was  an  independent  cause  of 
action,  and  thus,  if  such  evidence  were  received,  that  there 
would  be  danger  of  a  double  recovery.    In  The  Evening  News 
Assn.  V.  Tyron  (42  Mich.  549)  it  was  held  that  a  retraction  of 
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a  libelous  article  published  after  suit  is  begun  for  the  libel 
cannot  be  considered  in  mitigation  of  damages.  That  case 
does  not  appear  to  have  been  much  considered,  and  there  the 
retraction  seems  to  have  been  published  long  after  the  suit 
was  begun.  If  the  plaintiff  can  give  in  evidence  language 
published  or  uttered  subsequently  to  the  commencement  of 
the  action  for  the  purpose  of  aggravating  damages,  it  seems 
quite  reasonable  that  the  defendant  ought  to  be  permitted  to 
give  in  evidence  a  fair  and  honest  retraction  of  the  charges 
promptly  made  subsequently  to  the  commencement  of  the 
action  in  mitigation  of  damages. 

But  for  reasons  stated  the  trial  judge  was  right  in  holding 
that  the  mere  offer  to  publish  such  a  retraction  as  plaintiff's 
attorney  would  write  was  incompetent  for  any  pnnpose.  The 
defendant's  offer  to  publish  a  retraction  and  to  make  what 
reparation  to  the  plaintiff  it  could  seems  not  to  have  been  very 
sincere.  It  alleged  in  its  answer,  in  substance,  that  the  plain- 
tiff's reputation  was  so  bad  that  he  could  not  be  injured  by 
the  publication,  and  yet  did  not  give  a  particle  of  evidence  to 
sustain  the  averment.  Even  upon  the  trial,  after  it  knew  all 
the  facts  and  that  the  charge  contained  in  the  article  pub- 
lished by  it  was  utterly  without  foundation,  it  amended  its 
answer  by  setting  up  a  justification  of  the  charge,  and  then 
made  no  attempt  whatever  to  prove  the  justification. 

We  find  no  error  in  the  record,  and  the  judgment  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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The  Prospect  Park  and  Coney  Island  Railroad  Company, 
Appellant,  v.  The  Coney  Island  and  Brooklyn  Railroad 
Company,  Respondent. 

Plaintiff,  a  corporation  operating  a  steam  surface  railroad,  running  from 
Coney  Island  to  a  depot  in  the  city  of  Brooklyn,  and  also  certain  horse- 
car  lines  in  said  city,  entered  into  a  contract  with  defendant,  a  corpora- 
tion engaged  in  operating  certain  horse-car  lines  in  the  city  ai\d  a  line  to 
Coney  Island.  By  the  contract,  plaintiff  granted  to  defendant  the  use 
of  certain  of  its  tracks  in  the  city,  from  a  point  named  to  said  depot,  for 
twenty-one  years  from  June  1,  1882,  free  of  charge.  Defendant  cove- 
nanted to  run  cars  to  plaintiff's  depot  to  connect  with  the  trains  of  the 
latter,  running  to  and  from  the  island.  The  contract  contained  a  pro- 
vision that  in  case  defendant  should  use  steam  as  a  motive  power  on  its 
line  between  the  city  and  the  island,  either  party  could  terminate  the 
contract  on  six  months'  notice.  The  parties  acted  under  the  contract 
until  October.  1889,  when  defendant  adopted  the  trolley  system  of  run- 
m'ng  cars  by  electricity  for  use  upon  its  road  between  the  city  and  the 
island,  ceased  to  run  its  cars  to  said  depot,  and  advised  plaintiff  that  it 
did  not  intend  to  do  so.  In  an  action  to  compel  specific  performance  of 
the  contract,  liM  (Andrews,  Ch.  J.,  dissenting),  that  the  electrical  sys- 
tem adopted  by  defendant  could  not  be  regarded  as  the  use  of  steam  as 
a  motive  power,  and  did  not  bring  the  case  within  the  provision  provid- 
ing for  the  termination  of  the  contract,  and  that  plaintiff  was  entitled  to 
the  relief  sought. 

In  1887,  plaintiff  leased  all  of  its  franchises  to  construct  and  operate  horse- 
car  lines  in  the  city  to  another  company  which  was  also  operating  horse- 
car  lines  in  the  city.  The  lease,  however,  was  made  subject  to  the  contract 
and  reserved  all  the  defendant's  rights  under  it.  Defendant  made  no 
objection  to  this  transfer  until  after  its  refusal  to  perform  the  contract. 
One  of  defendant's  lines  ran  to  a  ferry  in  said  city.  At  the  time  of  mak- 
ing the  contract  plaintiff  had  obtained  a  charter  authorizing  it  to  con- 
struct a  horse-car  line  from  said  ferry  to  its  depot.  This  was  known  to 
defendant  when  it  entered  into  the  contract.  Plaintiff's  lessee  con- 
structed said  line  and  it  became  a  competitor  with  defendant's  line. 
Held,  that  neither  the  lease  nor  the  action  of  the  lessee  under  it  justified 
defendant's  breach  of  the  contract. 

Where  there  is  such  a  change  of  conditions  as  to  unfavorably  affect  one  of 
the  parties  to  a  contract  having  a  long  time  to  run,  this  does  not  furnish 
a  reason  for  refusing  to  compel  specific  performance  of  the  contract  by 
the  party  so  affected  unless  such  change  has  made  performance  so 
onerous  that  the  enforcement  will  impose  great  hardship  upon  that 
party  and  will  be  of  little  or  no  benefit  to  the  other  party. 
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A  contract  is  to  be  judged  as  of  the  time  when  it  was  entered  into,  and  if 
fair  then,  the  fact  that  it  has  become  a  hard  one  for  one  of  the  parties, 
by  the  force  of  subsequent  circumstances  or  changing  events,  will  not 
necessarily  prevent  its  specific  performance. 

P.  P.  &C,  L  B  R,  Co,  V.  a  i.  &  B,  B.  B,  Co.  (66  Hun,  366),  reversed. 

(Argued  November  28,  1894;  decided  December  11,  1894.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  upon 
an  order  made  December  12, 1892,  which  reversed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  to  compel  the  specific  performance 
of  a  contract. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  W.  Wingate  for  appellant.  This  case  being  an 
appeal  from  a  decision  of  tlie  General  Term  reversing  a  judg- 
ment rendered  upon  a  trial  at  Special  Term  without  a  jury, 
and  the  judgment  stating  that  such  reversal  was  for  errors  of 
both  law  and  fact,  this  court  must  review  such  decision  upon 
the  questions  of  fact  as  well  as  the  questions  of  law.  (Code 
Civ.  Pro.  §  1338.)  The  legality  of  the  contract  between  the 
parties  was  not  disputed  by  the  courts  below  and  is  unques- 
tioned. (Laws  of  1839,  chap.  218,  §  1 ;  Joxirdan  v.  Z.  7.  R. 
a.  Co.,  6  N.  Y.  S.  E.  89 ;  115  K  Y.  380,  384.)  Judges 
CuLLEN  and  Brown  were  correct  in  holding  that  the  substitu- 
tion of  electricity  by  the  overhead  system  as  a  motive  power 
is  not  equivalent  to  the  use  of  steam  as  a  motive  power  for 
propelling  cars  provided  for  in  the  contract.  {II,  li.  T.  Co. 
V.  W,  T.  <&  R.  li.  Co.,  135  m.  Y.  393.)  Judge  Brown  was 
correct  in  holding  that  as  the  case  contained  no  certificate  that 
it  contained  all  the  evidence,  and  there  was  evidence 
in  the  case  to  support  Judge  Cullen's  findings,  they 
were  not  subject  to  review  by  the  General  Term. 
{Howland  v.  Ilowland,  20  Hun,  472;  Spence  v.  Cham- 
hers,  39  id.  193 ;  Porter  v.  Sinith,  107  N.  Y.  531.)  The 
SioKELs  —Vol.  XCl  X.        20 
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findings  of  a  trial  judge  upon  conflicting  evidence  should 
not  be  disturbed  on  appeal  unless  entirely  unsupported  by,  or 
very  clearly  against,  the  weight  of  evidence.  {Becker- y.  M. 
E.  R,  Co,,  131  N.  Y.  500 ;  Barnard  v.  Gam,  140  id.  249.) 
Judges  CtJLLEN  and  Brown  were  correct  in  holding  that  this 
was  a  contract  whose  specific  performance  should  be  enforced 
in  equity.  (  Wilson  v.  F.  R.  Co.,  L.  R.  [9  Eq.  Cas.]  28 ; 
Orem  v.  TT.  C  R.  R.  Co.,  13  id.  44;  W.  <&  JT.  R.  R. 
Co.  V.  Z.  c&  N.  W.  R.  R,  Co,,  16  id.  433 ;  Lawrence  v. 
8.  L.  R.  Co,,  36  Hun,  467;  MurtfeMt  v.  N.  F.,  W.  S. 
<&  B.  R,  Co.,  102  N.  Y.  703 ;  Joij  v.  St.  Louis,  138  U. 
S.  1 ;  Burton  v.  Barbour,  104  id.  126,  135 ;  M^thinburger 
V.  R.  R.  Co.,  106  N.  Y.  286,  311,  312 ;  U,  T.  Co.  v.  /.  M.  Co., 
117  U.  S.  434,  458 ;  People  v.  O'Brien,  111  K  Y.  1.)  There 
is  no  authority  for  the  contention  that  mere  inconvenience  or 
circumstances  which  affect  the  interest  of  one  party  alone 
constitute  any  reason  why  the  performance  of  a  contract 
should  not  be  decreed  by  a  court  of  equity.  (Fry  on  Spec. 
Perf.  116 ;  Stxcart  v.  L.  &  N,  W.  R.  Co.,  15  Beav.  513 ; 
Paine  v.  Miller,  6  Ves.  349 ;  Paine  v.  nutchinso7i,  L.  R. 
[3  Eq.]  257 ;  F.  T.  Co,  v.  Harrison,  145  U.  S.  459.)  Judge 
CuLLEN  was  correct  in  finding  that  plaintiff  sustained  a  loss  in 
consequence  of  the  breach  of  this  contract.  (125  N.  Y.  64 ; 
Lahr  V.  M,  E.  R.  Co.,  104  id.  268,  295 ;  BrucJc^r  v.  M.  E. 
R.  Co.,  105  id.  158.)  Judge  Cullen  was  correct  in  providing 
in  the  decree  that  the  plaintiff  should  have  leave  to  bring  an 
action  at  law  to  recover  the  damages  caused  by  defendant's 
breach  of  contract.  {Bri7iJdey  v.  Brinkley,  56  N.  Y.  193 ; 
AcTcer  v.  Leland,  105  id.  5 ;  WaJceman  v.  Wheeler,  101  id. 
205 ;  Drucker  v.  M.  E.  R.  Co.,  106  id.  157.)  The  General 
Term  was  in  error  in  holding  that  Judge  Cullen  had  failed 
to  make  proper  findings.  {Bohen  v.  M.  E.  R.  Co.,  129  N.  Y. 
576;  Becker  v.  M.  E.  R.  Co.,  131  id.  509;  Kennedy  v. 
Porter,  109  id.  526  ;  Baird  v.  Mayor,  etc.,  96  id.  567.) 

William  A.   Dykman  for  respondent.      The  stationary 
steam  plant  by  which  defendant  operates  its  railroad  is  a  use 
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of  steam  as  a  motive  power  within  the  contract.  {Strcbnahom 
V.  S,  V.  R.  Co.^  84  N.  T.  308 ;  People  ex  rel,  v.  Newt(m,  48 
Hun,  477 ;  H.  R.  T.  Co.  v.  W.  T.  i&  R.  Co.,  135  N.  Y.  393.) 
But  we  are  not  required  in  this  action  to  prove  that  the  change 
of  motive  power  and  the  notice  ended  the  contract.  It  suf- 
fices to  establish  that  the  change  makes  it  inequitable  and 
unjust  to  enforce  a  specific  performance.  (Pom.  on  Spec. 
Perf.  403,  §§  327,  330,  333;  Laws  of  1874,  chaps.  307,448; 
Laws  of  1886,  chap.  282.)  Equity  will  not  enforce  the  specific 
performance  of  a  contract  having  ten  years  to  run,'  which 
requires  the  exercise  of  skill  and  judgment  and  a  continuous 
series  of  acts.  {Blackett  v.  Bates^  L.  E.  [1  Ch.  App.]  117 ; 
P.,  D.  &  Co.  V.  T.  r.  R.  Co.,  9  id.  331 ;  M.  Co.  v. 
Ripley,  10  Wall.  339;  Reck  v.  Allison,  56  K  Y.  366; 
Blanchard  v.  D.,  etc.,  R.  Co.,  31  Mich.  43 ;  A.,  etc.,  Co.  v. 
Speer,  32  6a.  550.)  The  plaintiff  has  a  remedy  at  law. 
(Pom.  on  Spec.  Perf.  9.)  It  is  discretionary  with  the  court  to 
refuse  specific  performance  though  the  legal  right  be  perfect. 
(Pom.  on  Spec.  Perf.  §  35 ;  Willard  v.  Taylor,  8  Wall.  557 ; 
Margrafy.  Muir,  57  K  Y.  155 ;  Miles  v.  D.  F.  I.  Co.,  125 
id.  294 ;  Clarke  v.  R.  Z.  cfe  N.  R.  Co.,  18  Barb.  350 ;  MurU 
fddt  V.  N.  T.,  W.  S.  (&  B.  R.  Co.,  102  N.  Y.  703 ;  Conger 
T.  iV^.  Y.,  W.  S.  <&  B.  R.  R.  Co.,  120  id.  29.) 

Baetlbtt,  J.  The  parties  to  this  action  entered  into  a  con- 
tract June  \,  1882,  and  the  plaintiff  seeks  to  compel  its 
specific  performance. 

The  Special  Term  rendered  judgment  for  plaintiff;  the 
General  Term  reversed  the  judgment,  and  the  plaintiff  comes 
here  under  the  usual  stipulation  in  case  of  affirmance. 

The  reversal  was  for  error,  both  of  law  and  fact,  and  the 
failure  to  insert  a  certificate  that  the  case  contains  all  the  evi- 
dence  having  been  cured  by  the  amendment  of  the  return  by 
the  Supreme  Court,  we  are  called  upon  to  review  the  facts  as 
well  as  the  law. 

At  the  time  of  making  the  contract  the  plaintiff  owned  a 
steam  surface  railroad,  usually  knowh  as  "  Culver's  Coney  Island 
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Railroad,"  which  extended  from  Coney  Island  to  a  depot  at 
the  corner  of  Ninth  avenue  and  Twentieth  street  in  the  city  of 
Brooklyn  and  adjoining  Greenwood  Cemetery;  the  plaintiff 
also  owned  certain  horse-car  railroads,  which  were  entirely 
distinct  from  the  steam  railroad,  extending  from  the  depot  to 
Fulton  Ferry ;  the  plaintiff  also  owned  a  charter  entitling  it  to 
construct  a  horse-cax  line  from  the  depot  to  Hamilton  Ferry 
and  other  points. 

The  defendant,  at  the  time  of  executing  the  contract,  waa 
operating  certain  horse-car  lines  which  ran  from  Hamilton 
Fulton  and  other  ferries  and  from  the  East  river  bridge  to 
Ninth  street  and  Ninth  avenue,  and  tlirough  Ninth  avenue  to 
Fifteenth  street,  on  Fifteenth  street  to  Coney  Island  avenue, 
and  thence  to  Coney  Island ;  these  lines  were  operated 
wholly  by  horses. 

By  the  contract  the  plaintiff  granted  the  defendant  the 
right  to  use  its  tracks  on  Ninth  avenue  from  Fifteenth  street 
to  the  depot  at  Ninth  avenue  and  Twentieth  street,  free  of 
charge  for  twenty-one  years  from  June  1st,  1882. 

The  defendant  covenanted  to  run  during  the  spring,  sum- 
mer and  fall  months  to  plaintiff's  depot  cars  to  connect  with 
the  ferries  and  all  plaintiff's  trains  to  and  from  Coney  Island. 

fhe  plaintiff  agreed  to  furnish  defendant  necessary  terminal 
facilities  at  the  depot. 

This  contract  was  obviously  advantageous  to  both  parties ; 
the  plaintiff  secured  passengers  to  Coney  Island^  from  defend- 
ant's lines,  and  the  defendant  greatly  increased  its  travel  by 
having  a  direct  connection  with  steam  transit  to  Coney  Island. 

The  defendant's  horse-car  line  to  Coney  Island  could  not 
successfully  compete  with  plaintiff's  steam  route. 

The  plaintiff  provided  defendant  with  the  necessary  termi- 
nal facilities  as  required,  and  the  contract  was  acted  upon  by 
both  parties  until  the  month  of  October,  1 889. 

At  that  time  there  was  a  change  in  defendant's  manage- 
ment, and  the  company  contracted  for  an  electrical  equipment 
from  the  Parade  Ground  to  Coney  Island,  commonly  known 
as  the  trolley  system. 
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The  plaintiff,  in  May,  1890,  finding  that  defendant  was  not 
ronning  cars  to  the  depot  as  required  by  the  contract,  requested 
performance,  and  was  advised  that  the  defendant  was  under 
no  obligations  to  run  the  cars  and  did  not  intend  to  do  it. 

This  action  was  commenced  the  following  October. 

It  is  insisted  by  the  defendant  that  the  adoption  of  the 
trolley  system  is  in  contemplation  of  law  a  use  of  steam  under 
the  clause  in  the  contract  which  provides  that  if  the  defendant 
shall  use  steam  as  a  motive  power  between  Ninth  avenue  and 
Fifteenth  street,  in  the  city  of  Brooklyn  and  Coney  Island, 
either  party  can  terminate  the  contract  on  six  months'  notice, 
and  that  the  correspondence  and  answer  .in  this  case  are 
equivalent  to  notice,  and  the  contract  no  longer  exists. 

We  agree  with  the  Special  Term  that  the  electrical  system 
adopted  by  the  defendant  cannot  be  regarded  as  the  use  of 
steam  as  a  motive  power.  {Hudson  Ri/oer  Turnpike  Co.  v. 
Waiervliet  T.  cfe  R.  Co,,  135  K  T.  393,  402.)  It  would  be 
in  disregard  of  the  natural  and  obvious  meaning  of  language 
to  hold  otherwise. 

"We  cannot  agree  with  the  General  Term  that  the  use  of 
the  words  ''steam  as  a  motive  power"  was  only  another 
form  of  referring  to  rapid  transit  by  whatever  means  accom- 
plished. To  so  hold  would  be  to  make  a  new  contract  for  the 
parties. 

The  defendant  insists  further  that  by  reason  of  certain 
acts  of  plaintiff,  and  by  changes  in  the  surrounding  circum- 
stances,  it  would  be  inequitable  and  unjust  to  enforce  a  specific 
performance  of  the  contract. 

This  leads  us  to  consider  some  additional  facts  disclosed  by 
the  record. 

On  the  ninth  of  December,  1885,  plaintiff  leased  to  the 
Atlantic  Avenue  Railroad  Company  all  its  franchises  to  con- 
struct and  operate  horse-car  railroads  in  the  city  of  Brooklyn, 
and  on  May  27th,  1887,  in  pursuance  of  chapter  282  of  the 
laws  of  that  year,  conveyed  said  rights  and  interests  abso- 
lutely. The  lease  and  conveyance  were  made  expressly  sub- 
ject to  the  contract  in  question,  and  reserved  all  the  defendant's 
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rights  thereunder ;  they  also  required  the  Atlantic  Avenue 
Railroad  Company  to  operate  the  Vanderbilt  Avenue  Bail- 
road  Company  as  had  been  previously  done  by  the  plaintiff. 

The  defendant  made  no  objection  to  this  transfer  until  after 
its  refusal  to  perform  the  contract. 

Defendant  urges  that  it  was  greatly  damaged  by  the  fact 
that  the  Atlantic  Avenue  Railroad  Company  had  completed, 
under  the  franchise  obtained  from  plaintiff,  a  horse-car  line  to 
the  Hamilton  Ferry. 

We  are  unable  to  perceive  how  defendant  has  suffered  any 
damage  in  view  of  the  fact  that  it  purchased  with  full  knowl-  ' 
edge  of  plaintiff's  franchise  and  its  desire  to  dispose  of  the 
same. 

It  appears  by  the  uncontradicted  evidence  that  3efendant 
sought  to  purchase  of  plaintiff  this  fmnchise  to  complete  a 
route  to  the  Hamilton  Ferry  either  just  before  or  about  the 
time  the  contract  was  executed. 

The  defendant  further  contends  that  the  plaintiff,  under  a 
proper  construction  of  the  contract,  was  not  at  liberty  to  sell 
out  its  street-car  interests,  although  not  restrained  by  any 
positive  provision. 

This  contention  is  based  mainly  on  the  alleged  fact  that  the 
Atlantic  Avenue  Railroad  Company  is  an  active  rival  of 
defendant  and  did  not  have  the  same  motive  to  deal  fairly 
with  defendant  that  plaintiff  had  while  seeking  to  build  up  its 
Coney  Island  business. 

The  principal  complaint  against  the  Atlantic  Avenue  Rail- 
road Company  is  based  upon  the  manner  in  which  it  per- 
formed the  contract  in  regard  to  defendant's  terminal  facili- 
ties at  the  depot,  corner  Ninth  avenue  and  Twentieth  street. 

The  evidence  does  not  satisfy  us  that  there  was  any  persist- 
ent effort  to  delay  the  cars  of  defendant  at  that  point  or  to 
prevent  passengers  from  the  steam  road  selecting  from  the 
cars  in  waiting  the  one  in  which  to  ride- without  undue 
interference. 

We  think  the  contract  was  substantially  performed  by 
plaintiff  and  its  grantee  in  regard  to  terminal  facilities  of 
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defendant  and  even  if  this  were  not  the  case  the  defendant 
coald  have  compelled  the  observance  of  its  contract  rights  in 
every  particular  by  resort  to  the  court. 

The  fact  already  referred  to,  that  defendant  continued  to 
act  under  tlie  contract  for  more  than  four  years  after  this 
lease  to  the  Atlantic  Avenue  Railroad  Company,  without 
objection,  must  be  taken  very  strongly  against  it  in  a  court  of 
equity. 

It  seems  to  us  very  clear  that  when  the  management  of 
defendant  was  changed  in  October,  1889,  and  the  road  from 
the  Parade  Ground  to  Coney  Island  was  operated  by  electricity, 
it  at  once  became  an  active  and  successful  rival  of  the  plain- 
tiff in  securing  passengers  to  and  from  Coney  Island,  and  had 
every  motive  to  rid  itself  of  the  contract  if  it  could  be  legally 
done. 

We  agree  with  the  learned  trial  judge,  that  while  it  is  impos- 
sible, under  the  state  of  the  proofs,  to  determine  to  what 
extent  plaintiff  has  been  damaged  by  defendant's  adoption  of 
the  trolley  system,  yet  it  is  clear  that  it  has  suffered  consider- 
able loss. 

It  is  of  course  entirely  legitimate  for  defendant  to  secure  to 
itself  whatever  share  of  the  Coney  Island  travel  it  can  by  the 
exercise  of  proper  business  methods,  but  we  are  unable  to  per- 
ceive any  reason,  under  the  proofs  as  presented,  why  defend- 
ant should  be  released  from  the  obligations  of  a  contract 
entered  into  in  good  faith  by  both  parties,  and  that  has  been 
practically  construed  by  years  of  performance. 

It  may  very  well  be  that  under  a  contract  having  twenty- 
one  years  to  run  there  may  be  such  a  change  of  conditions  as 
will  affect  unfavorably  the  one  party  or  the  other,  but  this 
offers  no  reason  for  refusing  specific  perf onnance,  unless  sub- 
sequent events  have  made  performance  by  the  defendant  so 
onerous  that  the  enforcement  would  impose  great  hardsliip 
and  cause  little  or  no  benefit  to  the  plaintiff.  {Truatees  of 
Cohinibia  College  v.  Thacher,  87  K  T.  316,  317 ;  Mv/rdfelM 
V.  N.  F.,  W.  S.  cfe  B.  R.  Co.,  102  id.  703.) 

In  the  case  at  bar  the  plaintiff,  we  think,  would  be  benefited 
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by  defendant  running  the  transfer  car  in  Ninth  avenue  from 
Fifteenth  street  to  its  depot  at  Twentieth  street. 

On  the  other  hand,  it  may  be  assumed  that  the  defendant,  by 
cheaper  fare  and  its  ability  to  carry  passengers  to  Coney 
Island  without  transfer,  will  be  able  to  secure  its  full  share  of 
the  passengers  to  and  from  the  seashore. 

The  result  of  compelling  the  specific  performance  of  this 
contract  will  be  to  afford  the  general  public  an  opportunity 
when  traveling  over  the  line  of  defendant's  from  the  ferries, 
to  make  choice  of  the  route  they  will  take  to  Coney  Island 
when  arriving  at  Ninth  avenue  and  Fifteenth  street. 

While  it  may  be  somewhat  to  the  disadvantage  of  defend- 
ant to  perform  its  contract  under  the  present  circumstances, 
when  active  competition  exists  between  plaintiff  and  defend- 
ant, yet  that  fact  presents  no  legal  reason  for  discharging  it 
from  the  obligations  of  its  contract. 

As  a  final  point  the  learned  counsel  for  the  defendant 
insists  that  equity  will  not  enforce  the  specific  performance 
of  a  contract  having  some  years  to  run  which  requires  the 
exercise  of  skill  and  judgment  and  a  continuous  series  of  acts. 

While  there  is  some  conflict  in  the  cases,  and  all  are  not  to 
be  reconciled,  yet  the  great  weight  of  authority  permits 
specific  performance  in  the  case  at  bar. 

The  Special  Term  enjoined  the  defendant  from  operating 
any  of  its  cars  unless  it  performs  its  contract  with  the  plaintiff. 

The  provisions  of  this  contract  are  neither  complicated  nor 
difficult  and  are  such  as  a  court  of  equity  can  enforce  in  its 
discretion. 

A  few  of  the  cases  may  be  referred  to  as  illustrating  the 
power  vested  in  a  court  of  equity  to  compel  the  specific  per- 
formance of  contracts  similar  to  the  one  at  bar. 

In  Storer  v.  Oreat  Western  Rail/way  Co.  (2  Young  &  Coll. 
N.  R.  48)  the  court  compelled  the  defendant  to  construct  and 
forever  maintain  an  archway  and  its  approaches.  The  court 
said  there  was  no  difficulty  in  enforcing  such  a  decree. 

In  Wilson  v.  Furness  By.  Co.  (Law  Rep.,  9  Equity  Cases, 
28)  the  defendant  was  compelled  to  erect  and  maintain  a 
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wharf.  (See,  also,  Green  v.  West  Cheshire  R,  Co.^  Law  Eep., 
13  Equity  Cases,  44.) 

In  WoherJiampton  <&  W,  B,  Co.  v.  London  cfe  N.  TT.  R. 
Co.  (Law  Eep.  16  Eq.  Cas.  433)  the  agreement  between  the 
two  companies  was  that  the  defendant  should  work  the  plain- 
trflPs  line,  and  during  the  continuance  of  the  agreement  develop 
and  accommodate  the  local  and  through  trade  thereof  and 
carry  over  it  certain  specific  traffic. 

The  bill  was  filed  to  restrain  the  defendant  from  carrying 
a  portion  of  the  traffic  which  ought  to  have  passed  over  the 
plaintiff's  line  by  other  lines  of  the  defendant. 

The  point  was  made  that  the  court  could  not  undertake  to 
enforce  specific  performance,  because  it  would  require  a  series 
of  orders  and  a  general  superintendence  to  enforce  the  per- 
formance, which  could  not  conveniently  be  administered  by  a 
court  of  justice.  The  injunction  issued  and  Lord  Selbobnb 
said  (p.  438) :  "  With  regard  to  the  argument  that  upon  the 
principles  applicable  to  specific  performance  no  relief  can  l>e 
granted,  I  cannot  help  observing  that  there  is  some  fallacy 
and  ambiguity  in  the  way  in  which  in  cases  of  this  character 
those  words  specific  performance  are  used.  *  *  *  Xlie 
common  expression,  as  applied  to  suits  known  by  that  name, 
presupposes  an  executory  as  distinct  from  an  executed  agree- 
ment. *  *  *  Confusion  has  sometimes  arisen  from  trans- 
ferring considerations  applicable  to  suits  for  specific  per- 
formance, properly  so  called,  to  questions  as  to  the  propriety 
of  the  court  requiring  something  or  other  to  be  done  in  specie. 
*  *  *  Ordinary  agreements  for  work  and  labor  to  be  per- 
formed, hiring  and  service  and  things  of  that  sort,  out  of 
which  most  of  the  cases  have  arisen,  are  not,  in  the  proper 
sense  of  the  word,  cases  for  '  specific  performance ; '  in  other 
words,  the  nature  of  the  contract  is  not  one  which  requires  the 
performance  of  some  definite  act,  such  as  the  court  is  in  the 
habit  of  requiring  to  be  performed  by  way  of  administering 
superior  justice,  rather  than  to  leave  the  parties  to  their 
remedies  at  law.  *  *  *  The  question  is  whether  the 
SicKELs— Vol.  XCIX.        21 
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defendants,  being  in  possession,  they  are  not  at  liberty  to 
depart  from  the  terms  on  which  it  was  stipulated  that  they 
should  have  that  possession." 

The  American  cases  are  equally  clear. 

In  Lawrence  v.  Saratoga  Lake  Ry.  Co,  (36  Hun,  467)  the 
defendant  was,  among  other  things,  to  erect  a  depot  at  which 
all  trains  were  to  stop.  Specific  performance  was  decreed,  the 
court  holding  that,  although  under  the  agreement  the  defend- 
ant could  not  be  compelled  to  run  trains  upon  its  road,  yet  it 
might  properly  be  enjoined  from  running  any  regular  trains 
which  did  not  stop  at  the  station. 

The  objection  that  the  judgment  in  this  case  involves  con- 
tinuous acts  and  the  constant  supervision  of  the  court  is  well 
met  by  the  reasoning  in  Central  Truat  Co,  v.  Wahash^  St. 
Louis  cfe  jP.  (29  Fed.  Eep.  546),  being  affirmed  as  Joy  v.  St. 
Louis  (138  U.  S.  1,  47,  50),  where  Judge  Blatohfobd  wrote 
the  opinion. 

As  to  inconvenience  or  circumstances  which  affect  the 
interest  of  one  party  alone  constituting  a  reason  why  perform- 
ance should  not  be  decreed,  the  case  of  Marble  Co.  v.  Ripley 
(10  Wall.  339,  358)  furnishes  a  clear  discussion  of  the  general 
principles  involved. 

The  rule  established  by  the  above  and  kindred  cases  is  that 
a  contract  is  to  be  judged  as  of  the  time  at  which  it  was 
entered  into,  and  if  fair  when  made  the  fact  that  it  has  become 
a  hard  one  by  the  force  of  subsequent  circumstances  or  chang- 
ing events  will  not  necessarily  prevent  its  specific  perform- 
ance. (See,  also,  Stv,a/rt  v.  London  cj&  If.  W.  Ry.  Co.j  15 
Beavan,  513 ;  Mortirner  v.  Capper^  1  Bro.  C.  C.  156 ;  Jack- 
son V.  Lever^  3  id.  605 ;  Paine  v.  MeUer^  6  Ves.  349 ;  Paine 
V.  Hutchinson^  L.  E.,  3  Eq.  Cas.  257 ;  FramMin  Tel.  Co.  v. 
Harrison,  145  U.  S.  459,  472,  473.) 

A  large  number  of  other  cases  might  be  cited  sustaining  the 
power  of  the  court  to  decree  the  specific  performance  of  this 
contract,  but  we  do  not  deem  it  necessary. 

There  can  be  no  well-founded  doubt  as  to  the  power  of  the 
court  in  the  premises,  and  the  important  question  is  whether 
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in  the  exercise  of  a  wise  discretion  and  in  view  of  all  the  cir- 

enmstances  specific  performance  should  be  decreed.  i 

After  a  most  careful  consideration  of  this  case  we  have  | 

reached  the  conclusion  that  the  plaintiff  is  entitled  to  have  the 
contract  specifically  performed. 

The  order  of  the  General  Term  is  reversed  and  the  judg- 
ment of  the  Special  Term  is  aflirmed,  with  costs  in  all  the 
courts. 

All  concur,  except  Andrews,  Ch.  J.,  who  dissents  on  the 
ground  that  plaintiff  having  established  a  rapid  transit  road, 
although  the  propulsion  is  by  electricity,  has  met  the  condition 
of  the  contract  which  entitled  it  to  terminate  such  contract, 
or  at  least  has  placed  itself  in  such  a  position  that  a  court  of  I 

equity  will  not  enforce  specific  performance.  I 

Ordered  accordingly. 


Lizzie  Bbeil,  Respondent,  v.  The  Cnr  of  Buffalo, 
Appellant. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  resulted  from 
defendant's  negligence  in  permitting  a  pile  of  dirt  to  remain  in  one  of  its 
streets,  in  the  night  time,  without  a  light  or  other  danger  signal,  these 
facts  appeared :  F.,  who  owned  a  lot  fronting  on  said  street,  had  been 
engaged  for  three  or  four  days  previous  to  the  accident  in  filling  up 
the  same.  Earth  for  that  purpose  was  unloaded  in  the  street  and 
taken  thence  in  wheelbarrows  to  the  lot;  three  men  were  continually 
engaged  in  so  removing  it.  While  at  times  dirt  was  drawn  to  the  street 
faster  than  it  was  wheeled  away,  there  was  no  substantial  proof  that  the 
dirt  drawn  on  any  one  day  to  the  street  was  not  removed  on  the  same 
day,  with  the  exception  of  the  one  preceding  the  night  of  the  accident. 
There  was  no  evidence  that  defendant  had  any  actual  notice  of  the  pile 
of  dirt.  Held,  that  there  was  nothing  in  the  evidence  to  charge  defend- 
ant with  constructive  notice;  that  the  evidence  failed  to  make  out  a 
cause  of  action;  and  so,  that  a  refusal  to  non-suit  was  error. 

Bretl  v   City  of  Buffalo  (68  Hun,  219),  reversed. 

(Argued  December  3,  1894;  decided  December  11,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
•Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  at  the  January  term,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  through  the  overturning  of  a  carriage  in 
which  she  was  riding  in  the  night  time  by  colliding  vdth  a 
pile  of  dirt,  which  plaintiff  alleged  defendant  negligently 
allowed  to  remain  on  one  of  its  streets  for  a  considerable  time, 
without  light  or  other  danger  signal. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Framlc  C,  Lcmghlin  for  appellant.  The  motion  for  the 
non-suit  should  have  been  granted  and  the  exception  to  the 
court's  refusal  so  to  do  was  well  taken.  {MiUer  v.  Neviburg^ 
32  Hun,  24: ;  Taylor  v.  City  of  Yonkers,  105  N.  T.  202 ; 
Peach  V.  City  of  Utica^  10  Hun,  4:77 ;  McDerrnott  v.  City 
of  Kingston^  19  id.  138 ;  Butler  v.  Town  of  Oxford^  69  Miss. 
618 ;  Hume  v.  Mayor^  etc,,  4:7  N.  Y.  64:6 ;  Turner  v.  City 
of  Newhurg,  109  id.  305 ;  Todd  v.  City  of  Troy,  61  id.  507 ; 
Tiedeman  on  Mun.  Corp.  §  350 ;  Kunz  v.  City  of  Troy,  1  N. 
Y.  Supp.  596 ;  Parker  v.  City  of  Cohoes,  10  Hun,  534: ;  7T 
Y.  610  ;  Lohe  v.  City  of  Philipsburg,  156  Penn.  St.  24:6 ; 
Pequa  v.  City  of  Rochester,  45  N.  Y.  135.)  The  interests- 
of  justice  require  that  the  court  should  reverse  the  judgment 
appealed  from  and  grant  a  new  trial,  or,  in  any  event,  modify 
the  judgment  by  reducing  it  to  a  few  hundred  dollars.  (Lawa 
of  1894,  chap.  686 ;  Code  Civ.  Pro.  §  1337.) 

Wallace  Thayer  for  respondent.  The  sole  points  made  by 
the  appellant  at  the  General  Term  were  that  the  verdict  waa 
excessive  and  that  a  new  trial  should  have  been  granted  on 
account  of  newly-discovered  evidence.  The  rule  seems  to  be 
established  that  the  Court  of  Appeals  will  never  consider 
either  of  these  questions.  {Peek  v.  N.  Y.  C  R.  R.  Co.,  70 
N.  Y.  587-592 ;  ScoviUe  v.  Landon,  50  id.  686 ;  MeUzer  v. 
DoU,  91  id.  365-373.)  The  existence  of  the  obstruction  for 
BO  long  a  time  and  the  failure  of  defendant  to  protect  or  wara 
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persons  driving  on  said  street  from  the  danger,  made  defend- 
ant Kable  for  plaintiff's  injuries.  (Keaney,  Village  of  Water- 
ford,  130  N.  T.  188 ;  Weed  v.'  Village  of  BalUton  Spa,  76 
id.  329  ;  Requa  v.  City  of  Rochester,  45  id.  129.) 

Peckham,  J.  A  careful  perusal  of  all  the  evidence  in  this 
case  leads  us  to  the  conclusion  that  the  plaintiff  failed  to  make 
out  a  cause  of  action  against  the  defendant,  and  that  the 
defendant's  motion  for  a  non-suit  should,  therefore,  have  been 
granted. 

The  evidence,  in  substance,  is  that  the  dirt  was  brought  to 
the  street  opposite  the  house  of  Mr.  Franklin  and  was  there 
unloaded  and  was  then  drawn  in  wheelbarrows  into  the  yard 
belonging  to  him.  There  were  three  men  engaged  in  wheel- 
ing it  away  most  of  the  time.  The  dirt  that  was  drawn  to  the 
street  was  thus  being  continually  drawn  away  for  the  purpose 
of  filling  in  the  lot.  At  times  it  would  seem  that  the  dirt  was 
drawn  to  the  street  faster  than  it  was  wheeled  away,  and  in 
that  manner  it  accumulated  in  size  during  the  day.  There 
was,  however,  no  substantial  proof  that  out  of  the  three  or 
four  days  upon  which  the  drawing  was  done  the  dirt  drawn 
on  any  one  day  to  the  street  was  not  removed  on  that  same 
day  with  the  exception  of  the  day  preceding  the  night  of  the 
accident.  There  was  no  evidence  that  the  defendant  had  any 
actual  notice  of  the  pile  of  dirt,  and  we  are  of  opinion  there 
is  nothing  in  the  evidence  upon  which  to  charge  the  city  with 
constructive  notice  of  the  existence  of  an  obstruction  in  the 
street  at  night.  So  far  as  hauling  the  dirt  in  the  daytime  to 
the  street  opposite  Franklin's  lot  is  concenied,  there  was  noth- 
ing illegal  or  improper  in  that  act.  Franklin  desired  to  fill  in 
his  lot,  and  to  that  end  he  wanted  this  dirt.  It  was  unloaded 
at  the  spot  most  convenient  for  that  purpose,  and  men  were 
at  once  employed  to  wheel  it  to  the  lot,  and  so  constructive 
notice  to  the  city  would  be  nothing  more  than  notice  that  dirt 
was  being  drawn  to  a  spot  in  a  public  street  opposite  the  lot 
of  an  owner,  and  that  such  dirt  was  being  drawn  away  by  the 
lot  owner  and  spread  upon  his  lot.     The  act  of  Franklin  in 
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permitting  the  dirt  to  remain  in  the  street  on  the  night  of  the 
accident  was  not  sufficient  to  charge  the  city  with  any  negU- 
gence  whatever.  Under  the  circumstances  there  could  have 
been  no  presumption  that  the  dirt  would  be  permitted  to 
remain  over  night  even  if  the  city  officers  had  seen  it  there 
during  the  day. 

We  think  the  plaintiff  failed  to  prove  the  defendant  guilty 
of  any  negligence,  and  the  judgment  against  it  must,  there- 
fore, be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

All  concur. 

Judgment  reversed. 


The  People  ex  rel.  Tiffany  &  Co.,  Appellant,  v.  Feank 
U*  ^  Campbell  et  al..  Respondents. 

The  provision  of  the  act  of  1889  (Chap.  193,  Laws  of  1889),  which  amenda 
the  provision  of  the  Corporation  Tax  Act  of  1880  (§  8,  chap.  542,  Laws 
of  1880),  exempting  from  taxation  "  manufacturing  corporations  carry- 
ing on  manufacture* within  this  state,"  by  inserting  the  words  *' wholly 
engaged  in"  before  the  word  "carrying,"  qualifies  the  exemption  and 
limits  it  to  corporations  whose  corporate  'business  is  exclusively  that  of 
manufacturing. 

While  a  corporation  possesses  not  only  the  powera  specifically  granted  to 
it  in  terms  by  its  charter,  but  also  the  powers  "  necessary  to  the  exercise 
of  the  powers  so  enumerated  and  given  "  (1  R.  S.  100,  §  3),  and  while 
this  necessity  is  not  an  absolute  and  indispensable  one,  but  includes 
such  incidental  powers  as  are  reasonably  necessary  to  enable  it  to 
perform  its  corporate  functions,  it  does  not  include  powers  which  are 
merely  convenient  or  useful  and  not  essential  to  the  business. 

Said  provision,  however,  as  amended,  has  in  view  corporations  whose  cor- 
porate powers  are  confined  exclusively  to  the  business  of  manufactur- 
ing; it  was  not  aimed  at  and  does  not  contemplate  the  exercise  by  such 
a  corporation  of  powers  tUtra  vires,  and  the  fact  that  the  corporation  is 
engaged  in  business  outside  of  its  corporate  powers  does  not  deprive  it 
of  all  the  benefit  of  the  exemption;  it  does  not  cease  to  be,  within  the 
meaning  of  the  act,  "  wholly  engaged  "  in  the  business  of  manufactur- 
ing, and  while  it  subjects  itself  to  taxation  upon  that  portion  of  Its  cap- 
ital so  illegally  used,  it  is  entitled  to  exemption  as  to  the  residue. 

Where,  therefore,  it  appeared  that  a  corporation,  organized  under  the 
General  Manufacturing  Act  for  the  manufacture  and  sale  of  gold  and 
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silverware  and  other  articles  of  ornament  and  use,  and  which  carried  on 
a  manufacturing  establishment  in  the  state,  and  had  a  store  for  the  sale 
of  its  products  in  the  city  of  New  York,  employed  a  portion  of  its  cap- 
ital in  the  purchase  and  sale  of  goods  not  manufactured  by  it,  and  prin- 
cipally of  foreign  manufacture,  of  the  same  general  character  as  its 
own  manufactures,  but  of  a  cheaper  quality,  whicH  it  could  not  itself 
advantageously  manufacture,  and  were  necessary  to  complete  its  stock 
and  meet  the  wants  of  customers,  and  that  the  portion  of  the  capital 
so  used  was  mostly  permanently  invested  in  London  and  Paris,  Tufld,  that 
the  corporation  had  the  power  to  sell  its  products,  but  not  to  purchase 
and  sell  goods  manufactured  by  other  parties;  that  it  did  not,  however, 
by  doing  this,  lose  all  benefit  of  the  exemption,  and  was  exempt  from 
taxation  as  a  manufacturing  corporation;  but  that  a  tax  was  properly 
imposed  upon  the  portion  of  its  capital  so  employed  in  outside  and 
unauthorized  transactions. 

(Argued  November  26,  1894;  decided  December  11,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  July  14,  1894, 
which  dismissed  a  writ  of  certiorari  to  review  a  decision  of  the 
state  comptroller  holding  the  relator  liable  to  taxation  for  a 
portion  of  its  capital  and  affirming  the  decision  of  the 
comptroller. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  E.  Miller  and  Norton  Chase  for  appellant.  By 
the  grammatical  and  natural  construction  of  the  act  as 
amended  in  1889,  the  words  "  wholly  engaged  in  carrying  on 
manufacture  or  mining  ores  within  this  state"  qualify  and 
relate  only  to  the  word  "  companies  "  immediately  preceding 
them.  (Smith  on  Statutes,  655,  656.)  If  the  words  "  wholly 
engaged  in  "  refer  to  corporations,  it  necessarily  follows  tliat 
the  corporations  must  not  only  be  wholly  engaged  in  manu- 
facturing, but  that  such  manufacturing  must  be  confined  to 
this  state.  {PeopU  v.  Davenport^  91  K.  Y.  585.)  It  was  not 
the  object,  intent  or  effect  of  the  amendment  of  1889  to  sub- 
ject domestic  manufacturing  corporations  to  taxation,  in  case 
they  carried  on  within  this  state  business  other  than  that  of 
manufacturing.  {People  v.  Wemple^  138  N.  Y.  1  ;  People  v. 
E.  Ins.  Co.,  92  id.  344  ;  PeopU  v.  A,  Ins,  Co.,  Id.  458.)     It 
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was  not  the  object,  intent  or  effect  of  the  amendment  of  1889, 
to  subject  domestic  manufacturing  corporations  to  taxation 
in  case  they  employed  a  part  of  their  capital  in  other  states  or 
countries.  (Laws  of  1885,  chap.  501 ;  Laws  of  1889,  chaps. 
193,  352.)  Contemporaneous  history,  the  time  when,  and  the 
circumstances  under  which,  the  amendment  was  enacted,  are 
also  to  be  regarded  in  construing  its  effect.  {People  v.  Daven- 
port, 91  N.  Y.  591 ;  People  exrel  v.  Wemple,  52  Hun,  434.) 
In  order  to  determine  the  intent  of  the  legislature  the  con- 
sequences which  different  constructions  may  have  upon  the 
operation  of  a  statute  are  proper  matters  of  consideration. 
'{People  y:  Oa/rnphell,  74  Hun,  210,  213.)  Tiffany  &  Co.,  as 
shown  by  the  evidence  of  Mr.  Cook,  carried  on  manufacturing 
within  this  state  from  1879  to  the  present  tune.  (Z.  G.  Co. 
V.  J/.  G.  Co.,  Ill  Mass.  315 ;  Brown  v.  Winnismhiet  Co,,  11 
Allen,  326 ;  Green's  Brice's  Ultra  Yires,  94  ;  0.  C  R.  E.  v. 
Evans,  6  Gray,  25.)  The  comptroller  of  the  state  has  no 
power  to  settle  an  account  for  the  tax  due  the  state  after  the 
fifteenth  day  of  January  in  the  year  when  such  tax  becomes 
due  and  payable.  (Laws  of  1880,  chap.  542,  §§  1,  3 ;  People 
V.  S.  r.  Co.,  92  K  Y.  383 ;  Laws  of  1856,  chap.  180.) 

T.  E.  Hancock  and  John  W.  Hogan  for  respondents.  The 
act  is  constitutional.  {People  v.  H.  Ins.  Co.,  92  ]^.  Y.  328  ; 
134  U.  S.  594.)  Assuming  that  the  corporation.  Tiffany  cfe 
Co.,  was  included  among  the  corporations  liable  to  taxation 
under  the  provisions  of  the  statute,  it  then  was  the  duty  of 
the  corporation  to  make  a  report,  fis  required  by  the  law  in 
question,  and  a  failure  to  do  so,  as  in  the  present  case,  author- 
ized the  comptroller  to  fix  and  determine  the  tax  against  the 
corporation,  from  an  examination  of  its  affairs  or  such  data  as 
he  might  obtain,  (Laws  of  1885,  chap.  501,  §  12.)  The  tax 
chargeable  to  domestic  corporations  is  a  franchise  and  not  a 
property  tax.  {People  v.  //.  Ins.  Co.,  92  N".  Y.  344 ;  People 
V.  E.  T.  Co.,  96  id.  387.)  Tiffany  &  Co.  was  not  exempt 
from  taxation  subsequent  to  1888,  but  was  liable  to  pay  a  tax 
in   excess   of  the   amount   determined   by    the   comptroller. 
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(Laws  of  1881,  chap.  361 ;  Laws  of  1885,  chap.  559 ;  Laws 
of  1889,  chaps.  193,  353  ;  People  v.  ff.  aS:  M.  Co.,  105  N.  Y. 
76 ;  Smith  v.  People,  47  id.  330 ;  People  ex  rel.  v.  Da/ven- 
port,  91  id.  574 ;  Cushing  v.  Worrick,  9  Gray,  382 ;  Tnre  B. 
E,  R.  R.  Co.,  125  N.  Y.  444 ;  In  re  Olmstead,  7  Ahb.  [K.  C] 
320.)  To  argue  that  the  tax  imposed  by  the  statute  in  ques- 
tion was  confined  to  foreign  corporations,  we  submit  would 
result  in  a  conclusion  that  it  was  the  policy  of  the  state  to  dis- 
criminate against  foreign  corporations.  {In,  re  Prime,  130 
N.  Y.  360.)  The  fact  that  Tiffany  &  Co.  paid  texes  locally 
in  the  city  of  New  York  is  immaterial.  {People  v.  II.  Ins. 
Co.,  92  N.  Y.  347.)  The  statute  did  not  authorize  the  comp- 
troller to  adopt  as  the  basis  of  the  tax  that  percentage  of  the 
capital  of  Tiffany  &  Co.  employed  in  this  state  in  business 
other  than  manufacturing.  (Laws  of  1889,  chap.  463,  §  19 ; 
Comm.  V.  S.  O.  Co.,  101  Penn.  St.  119 ;  People  ex  rel.  v. 
Wass(m,  69  N.  Y.  272 ;  People  ex  rd.  v.  Wemple,  133  id. 
617.) 

Andrews,  Ch.  J.  This  appeal  is  from  an  order  of  the 
General  Term  dismissing  a  writ  of  certiorari  to  review  a  decis- 
ion of  the  state  comptroller  subjecting  to  taxation  a  portion  of 
the  relator's  capital  employed  in  this  state  in  the  years  1889, 
1890  and  1891. 

The  relator  is  a  manufacturing  corporation  in  this  state, 
organized  under  the  general  law  for  the  incorporation  of 
manufacturing  companies,  for  the  manufacture  and  sale  of 
gold  and  silverware  and  other  articles  of  ornament  and  use. 
Its  capital,  stated  in  the  certificate,  is  $2,400,000,  which  by 
accretion  now  exceeds  $3,000,000.  It  has  a  store  for  the  sale 
of  its  products  in  the  city  of  New  York.  It  employs  from 
six  to  eight  hundred  men  in  its  manufacturing  business  in  this 
state  and  about  eighty  per  cent  of  its  capital.  All  of  this 
capital,  except  a  portion  varying  in  different  years  from  twelve 
to  fifteen  per  cent,  is  invested  in  its  manufacturing  business. 
The  portion  not  employed  in  that  way,  amounting  on  the  aver- 
age to  about  $300,000  a  year,  is  employed  in  the  purchase  and 
SioKBLs— Vol.  XCIX.        22 
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sale  of  goods,  principally  of  foreign  manufacture,  of  the  same 
general  character  as  the  goods  manufactured  by  the  relator, 
but  of  a  cheaper  description,  which  it  cannot  itself  advantage- 
ously manufacture,  but  which  are  necessary  in  order  to  make 
its  stock  complete,  and  to  meet  the  wants  of  customers.  The 
portion  of  the  relator's  capital  not  employed  in  this  state, 
being  about  twenty  per  cent  thereof,  is  invested  permanently 
in  London  and  Paris,  and  a  small  part  in  New  Jersey. 

The  question  presented  relates  to  the  rule  of  taxation  as 
applied  to  the  relator  and  the  basis  upon  which  the  tax  is 
to  be  computed,  assuming  that  to  any  extent  the  capital  of  the 
relator  is  taxable. 

The  relator  insists  that,  being  a  manufacturing  corporation, 
it  was  exempted  from  taxation  by  section  3  of  chap.  542  of 
the  Laws  of  1880,  which  exempted  "  manufacturing  corpora- 
tions carrying  on  manufacture  within  this  state,"  and  the 
further  claim  is  made  in  behalf  of  the  relator  that  the  amend- 
ment of  that  section  by  chap.  193  of  the  Laws  of  1889, 
which  inserted  the  words  *'  wholly  engaged  in "  before  the 
words  "  carrying  on  manufacture,"  contained  in  the  act  of 
1880,  was  not  intended  to  and  did  not  affect  or  qualify  the 
exemption  given  by  the  prior  act,  and  tliat  by  that  act  a 
manufacturing  corporation  was  absolutely  exempt  from  taxa- 
tion in  whatever  other  business  it  might  be  engaged.  The 
comptroller,  in  settling  the  tax,  while  expressing  a  doubt 
whether  the  relator's  business  within  this  state  was  not  wholly 
that  of  manufacture  within  the  fair  meaning  of  the  act  of 
1889,  nevertheless  concluded  that  it  was  taxable  on  the  por- 
tion of  its  capital  employed  in  this  state  in  the  purchase  or 
sale  of  goods  manufactured  by  other  parties,  and  upon  this 
basis  adjusted  the  tax.  The  attorney-general  claims  that  the 
comptroller  erred  in  limiting  the  tax  to  the  portion  of  the 
relator's  capital  employed  in  a  business  outside  of  the  manu- 
facture and  sale  of  its  own  products,  and  that  by  uniting 
therewith  the  business  of  buying  and  selling  other  articles*, 
although  of  the  same  general  character,  was  not  entitled  to 
any  exemption  because  not  "  wholly  engaged  "  in  carrying  on 
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manufacture  within  the  state,  which,  it  u  insisted,  is  the  con- 
dition of  exemption  of  manufacturing  corporations,  imposed 
by  the  act  of  1889. 

We  do  not  assent  to  the  claim  of  the  relator's  counsel  that 
the  words  "  wholly  engaged  in,"  contained  in  the  amendment 
of  1889,  do  not  apply  to  manufacturing  corporations.  The 
plain  object  of  the  exemption  of  n\anufacturing  corporations 
carrying  on  manufacturing  within  this  state,  from  taxation,  by 
the  act  of  1880,  was  the  encouragement  of  production,  and  it 
was  assumed  that  the  employment  of  capital  and  labor  in  the 
business  of  manufacture  here  was  a  just  ground  for  the 
exemption.  The  object  of  the  amendment  of  1889  was  not 
to  withdraw  the  protection  given  by  the  act  of  1880,  but  to 
define  more  specifically  than*  in  the  prior  act,  the  purpose  that 
the  exemption  should  be  confined  to  corporations  whose  cor- 
porate business  was  exclusively  that  of  manufacture.  Under 
the  broad  language  of  our  statutes  authorizing  incorporations 
and  the  provisions  of  special  charters,  the  corporate  powers 
may  be  extended  to  embrace  many  objects  dissimilar  in  char- 
acter and  not  germane  to  each  other.  It  was  to  avoid  a 
construction  which  would  enable  parties  to  organize  a  cor- 
poration naming  manufacture  as  one  of  its  objects^  for  the 
purpose  of  escaping  taxation,  while  in  fact  that  purpose 
might  be  a  mere  cover  for  other  corporate  enterprises 
embraced  in  the  same  certificate,  not  within  the  policy  of 
the  legislation  exempting  manufacturing  corporations  from 
taxation.  The  words  in  the  amendment  of  1889  were  inserted 
to  prevent  this  evasion  of  the  statute. 

It  is  claimed  that  the  purchase  and  sale  of  goods  not  manu- 
factured by  the  relator,  merely  to  complete  its  stock,  and 
limited  to  articles  which  it  could  not  advantageously  manu- 
facture itself,  was  incidental  and  subsidiary  to  the  exercise  of 
its  corporate  power  as  a  manufacturing  company,  and,  tliere- 
fore,  within  the  power  granted.  It  is  well  settled  that  a 
corporation  possesses  not  only  powers  specifically  granted 
in  terms,  but  (as  expressed  in  the  Revised  Statutes)  such 
powers  "  as  shall  be  necessary  to  the  exercise  of  the  powers  so 
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enumerated  and  given."  (1  Sev.  St.  600,  §  3.)  The  unex- 
pressed and  incidental  powers  possessed  by  a  corporation  are 
not  limited  to  such  as  are  abso  lutely  or  indispensably  neces- 
sary to  enable  it  to  exercise  the  powers  specifically  granted. 
Whatever  incidental  powers  are  reasonably  necessary  to  enable 
it  to  perform  its  corporate  functions  are  implied  from  the 
powers  affirmatively  granted.  (Comstock,  J.,  Ov/rtis  v.  Zea- 
vitt,  15  N.  Y.  64.)  But  powers  merely  convenient  or  useful 
are  not  implied  if  they  are  not  essential,  having  in  view  the 
nature  and  object  of  the  incorpor  ation.  The  power  assumed 
by  the  relator  in  this  case  to  supply  from  other  sources  goods 
which  it  could  not  itself  profitably  manufacture,  was  a  con- 
venient and  useful  one,  and  doubtless  contributed  to  the  suc- 
cess of  its  general  business,  but  it  cannot,  we  think,  be  said 
to  be  essential  to  its  business  as  a  manufacturing  corporation. 
The  power  to  sell  its  products,  even  if  it  had  not  as  in  this 
case  been  expressly  included  among  the  enumerated  powers, 
would  be  necessarily  implied  in  the  charter  of  a  manufactur- 
ing corporation.  Without  the  power  of  sale  the  business  of 
production  could  not  be  carried  on.  The  power  to  sell  is 
an  indispensable  adjunct  to  a  manufacturing  business.  But 
the  same  considerations  do  not  apply  where  a  manufacturing 
corporation  is  also  engaged  in  the  pui  chase  and  sale  of  goods 
manufactured  by  other  parties.  This  part  of  the  relator's 
business  was  not,  we  think,  within  its  chartered  powers. 

The  question,  therefore,  arises  whether,  by  engaging  in  this 
business,  under  the  circumstances  and  for  the  reasons  disclosed 
by  the  evidence,  the  relator,  whose  main  and  important  busi- 
ness was  the  manufacture  and  sale  of  its  own  products,  lost 
the  benefit  of  the  exemption  given  by  the  act  of  1889,  to 
manufacturing  corporations  within  this  state,  "  wholly  engaged 
in  carrying  on  manufacture."  The  corporate  business  of  the 
relator  was  the  manufacture  of  goods  and  the  sale  of  its  manu- 
factured products.  This  is  the  clear  construction  of  its  certifi- 
cate. It  employed  a  small  portion  of  its  capital  in  doing  a 
business  not  strictly  authorized  by  its  charter,  viz.,  the  buying 
and  selling  of  goods  manufactured  by  other  persons.     The 
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state  conld  have  intervened  to  prevent  this  usurpation  of 
power,  if,  in  the  opinion  of  the  authorities,  the  public  interests 
required  it.  The  statute  of  1889,  in  exempting  from  taxation 
manufacturing  corporations  "  wholly  engaged  in  carrying  on 
manufacture  "  within  this  state,  had  in  view  corporations  whose 
corporate  powers  were  confined  to  the  exclusive  business  of 
manufacturing,  and  the  limiting  words  were  intended  to  dis- 
tinguish between  such  corporations  and  corporations  which 
embraced  a  wider  scope  of  power,  but  which  included  the 
power  to  engage  in  the  business  of  manufacture.  These 
latter  corporations  were  not  exempted,  unless,  indeed,  their 
actual  business  was  confined  to  the  exercise  of  this  specific 
power.  The  statute  was  not  aimed  at  and  did  not  contem- 
plate the  exercise  by  a  corporation  of  powers  ultra  vires. 
If  a  manufacturing  corporation  is  engaged  in  business  out- 
side of  its  corporate  powers,  in  connection  with  its  manufac- 
turing business,  it'  does  not  cease  to  be  "  wholly  engaged  "  in 
the  business  of  manufacture ;  that  is  to  say,  its  only  legal  and 
authorized  business  was  that  of  manufacture.  It  subjected 
itself  to  taxation  upon  that  portion  of  its  capital  so  used,  but 
nevertheless  it  remained  a  corporation  which,  so  far  as  it 
exercised  its  legal  powers,  was  "  wholly  engaged "  in  manu- 
facture, and,  therefore,  entitled  to  exemption  as  to  its  manu- 
facturing business. 

The  conclusion  reached  by  the  comptroller  worked  exact 
justice.  It  exempted  the  relator  as  a  manufacturing  corpora- 
tion from  taxation.  It  imposed  a  tax  on  its  capital  employed 
in  outside  and  unauthorized  transactions.  The  relator  cannot 
be  heard  to  complain  of  taxation  to  this  extent,  or  that  it  was 
not  capital  taxable  under  the  law  of  1889.  The  apportion- 
ment of  a  tax  under  circumstances,  in  many  respects,  similar 
to  this  has  been  sustained  by  the  courts  of  Pennsylvania, 
{Com.  V.  Lackawarma  Co,^  129  Pa.  St.  346 ;  Com,  v.  Wm, 
Mcmn  Co.^  150  id.  64.)  The  case  is  not  free  from  difficulty. 
But  it  is  to  be  borne  in  mind  that  very  few  corporations 
would  be  entitled  to  exemption  if  the  exemption  was  lost  by 
proof  that  the  corporation  had  done  some  business  not  within 
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its  corporate  powers.  The  rule  we  adopt  maintains  the  poKcy 
of  the  statute,  while  it  subjects  all  the  property  of  the  corpo- 
ration, outside  of  its  legitimate  business,  to  taxation. 

The  order  below  should  be  affirmed. 

All  concur,  except  Baetlbtt»  J.,  not  voting. 

Order  affirmed. 


Gkobgk  W.  Yan  Allbn,  Respondent,  v.  The  Nbw  Toek 
.  Elevated  Railroad  Company  et  al.,  Appellants. 

The  jurisdiction  of  a  court  of  equity  depends  upon  the  position  of  the 
plaintiff  and  the  relief  he  is  entitled  to  at  the  time  of  the  bringing  of 
bis  action,  and  when  the  jurisdiction  has  once  attached  it  is  not  affected 
by  subsequent  changes  so  long  as  any  cause  of  action  survives,  although 
for  that  there  may  be  an  adequate  remedy  at  law. 

After  the  commencement  of  an  action  against  an  elevated  railroad  com« 
pany,  by  the  owner  of  premises  abutting  on  a  street  through  which  said 
road  runs,  to  restrain  the  operation  and  maintenance  of  the  road  upon 
the  street  and  for  damages,  plaintiff  sold  and  conveyed  the  premises, 
retaining  no  interest  in  them,  and  without,  in  terms,  reserving  the  cause 
of  action.  Thereafter  defendants'  counsel,  who  was  then  ignorant  ot 
the  fact  of  sale  and  conveyance,  entered  into  a  stipulation  referring  the 
issues  in  the  action.  On  trial  before  the  referee  said  counsel  asked  for 
a  dismissal  of  the  complaint  because  of  the  conveyance,  on  the  ground 
that  the  only  claim  plaintiff  had  after  the  conveyance  was  for  past  dam- 
ages,  and  for  this  he  had  an  adequate  remedy  at  law;  the  motion  was 
denied.  Held,  no  error;  also  (Earl,  J.,  dissenting),  that  plaintiff  was 
entitled  to  recover  damages  up  to  the  time  of  the  sale.  ( Aitorews,  Ch.  J. , 
Peckham  and  Gray,  J  J.,  concurring  in  result;  they  holding  that  the 
principle  that  a  court  of  equity,  having  once  obtained  jurisdiction,  could 
not  be  deprived  thereof,  upon  the  ground  that  the  sole  groimd  upon 
which  plaintiff  could  invoke  that  equity  had  ceased  to  exist,  so  long  as 
there  remained  any  injury  to  be  redressed,  although  as  to  that  there 
might  be  an  adequate  remedy  at  law,  did  not  apply  where  the  party,  by 
his  own  voluntary  act,  had  withdrawn  from  the  case  the  main  fact  which 
originally  was  the  ground  upon  which  equity  jurisdiction  attached;  but 
holding  that,  by  virtue  of  the  stipulation,  the  action  was  property 
proceeded  with.) 

Seld,  also,  that  defendants  were  not  entitled  to  a  jury  trial,  as  they  had 
waived  it  by  the  stipulation. 

Reported  below,  8  Misc.  Rep.  58. 

(Argued  December  8,  1894;  decided  December  11,  1894.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  March  13,  1893,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Revhen  Leslie  Mayna/rd  for  appellants.  The  learned  referee, 
having  virtually  dismissed  the  complaint  as  to  the  sole  cause 
of  action  presented  by  the  pleadings,  erred  in  attempting  to 
grant  relief  upon  an  incidental  matter  which  did  not  consti- 
tute an  issue  in  the  action,  and  was  not  embraced  within  the 
order  of  reference,  and  as  to  which  a  right  to  a  trial  by  jury 
existed.  {Lynch  v.  E.  B.  R.  Co.,  129  N.  T.  274 ;  Shepard 
V.  jE  R.  Co.,  131  id.  215 ;  McGean  v.  M.  E.  R.  Co.^  133  id. 
11 ;  Hunter  v.  N.  T.  E.  R.  Co.,  141  id.  281 ;  TJ.  S.  v.  Arre- 
dondOy'Q  Pet.  708;  Cornell  v.  Williams,  20  Wall.  249; 
Cooper  V.  Reynolds,  10  id.  316 ;  Code  Civ.  Pro.  §§  263,  968, 
3339,  3343 ;  Peck  v.  Goodberlett,  109  N.  Y.  177 ;  Genet  v. 
Sowland,  45  Barb.  560.) 

J.  Aspinwall  Hodge,  Jr.,  for  respondent.  The  propriety 
of  the  two  orders  denying  the  defendants'  motions  to  vacate 
the  order  of  reference  cannot  be  raised  upon  this  appeal. 
(Code  Civ.  Pro.  §  1316 ;  Elliott  v.  Lewis,  16  Hun,  581 ; 
Sunt  V.  Chapman,  62  N.  Y.  333.)  The  defendants  did  not 
acquire  any  right  to  demand  a  jury  trial,  much  less  a  dismissal 
of  the  complaint,  by  reason  of  the  transfer  of  the  property 
by  the  plaintiff  during  the  pendency  of  the  action.  {Denton 
V.  Stewa/rt,  1  Cox,  258 ;  Cud  v.  Rutter,  1  P.  Wms.  570 ;  Gre- 
mcmry  v.  Adams,  13  Yes.  395,  400 ;  Painshury  v.  Jones,  5 
M.  &  C.  1,  3 ;  Kempshall  v.  Stone,  5  Johns.  Ch.  193 ;  Wood- 
cock V.  Rennet,  1  Cow.  711 ;  Holland  v.  Wooley,  L.  R.  [26 
Ch.  Div.]  578 ;  Cotton  v.  Wyld,  32  Beav.  266 ;  Davenport  v. 
Rylamds,  35  L.  J.  Rep-»[Ch.]  204;  Betts  v.  Neilson,  L.  R. 
[8  Ch.]  429 ;  PraU  v.  Law,  9  Cranch,  456,  494 ;  Mobile  v. 
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KinibaUy  102  U.  S.  691,  707;  Milkman  v.  Ordway,  106 
Mass.  232;  Taintor  v.  GoUy  120  id.  162;  Wonson  v.  FennOy 
129  id.  405 ;  iT.  T.  7.  (5i?.  v.  iV".  TF.  Ins.  Co,,  23  K  Y.  357; 
Cuff  V.  Borland,  55  Barb.  481,  496 ;  Z>^  Bemer  v.  i>r«w7,  39 
How.  Pr.  466,  472;  Beck  v.  Allison,  56  K  Y.  366; 
Ostrander  v.  TF(?J^,  114  id.  95,  102 ;  Hart  v.  Brown,  6  Misc. 
Rep.  238 ;  McGean  v.  ^.  ^.  R.  Co,,  133  N.  Y.  9  ;  Fai?n^^7l^ 
V.  Richardt,  126  id.  272 ;  Yan  Rensselaer  v.  FaTi  Rensselaer, 
113  id.  207;  TT.  J.  J.  Co.  v.  ^t^n^,  66  Hun,  504.)  If  it  is 
objected  that  some  of  the  more  recent  .English  decisions 
which  have  been  cited  do  not  apply  to  the  practice  under  the 
Code  it  is  to  be  noted  that,  on  the  contrary,  the  practice  in 
the  English  courts,  to-day,  is  closely  analagous  to  that  under 
our  Code.  {Sayers  v.  Collyer,  L.  R.  [28  Ch.  Div.]  103; 
Pom.  Eq.  Juris.  §  242 ;  Murthu  v.  Curley,  90  N.  Y.  372.) 
Any  supposed  right  to  a  trial  by  jury  was  waived  by  the 
order  of  reference  entered  by  consent  and  by  failure  to  appeal 
from  the  orders  denying  motions  to  vacate  it.  {Baird  v. 
Mayor,  etc,,  74  N.  Y.  382 ;  Winans  v.  Winans,  124  id.  140 ; 
Banziger  v.  E,  R.  R.  Co.,  81  Hun,  6  ;  Bloom  v.  N.  N.  B. 
8.  Co,,  Id.  120.) 

O'Brien,  J.  This  was  the  usual  action  by  the  owner  of 
real  estate  to  restrain,  by  bill  in  equity,  the  further  operatioa 
and  maintenance  of  the  defendant's  elevated  railroad,  in  front 
of  his  premises  in  East  Thirty-fourth  street,  in  the  city  of 
New  York,  and  for  the  recovery  of  the  damages  caused 
thereby.  The  cause  was  referred  by  stipulation,  and  the 
referee  reported  that  the  plaintiff  was  not  entitled  to  restrain 
the  operation  and  maintenance  of  the  road  but  to  judgment 
for  damages  only.  The  defendants'  counsel  insists  that  upon 
the  conceded  facts  the  complaint  should  have  been  dismissed 
and  judgment  given  for  the  defendants. 

The  issues  were  joined  in  the  action  on  the  2d  day  of 
November,  1889.  On  the  15th  day  of  December,  1890,  the 
plaintiff  conveyed  the  premises,  retaining  no  interest  in  them^ 
and  without,  in  terms,  reserving  the  cause  of  action.     On  the 
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10th  of  February,  1891,  the  counsel  for  the  respective  parties 
made  a  written  stipulation  referring  the  issues  in  the  action  to 
a  referee  to  hear,  try  and  detennine,  upon  which  an  order  of 
reference  was  duly  entered,  but  the  defendants'  counsel  was 
then  ignorant  of  the  fact  that  the  plaintiff  had  conveyed.  On 
learning  that  fact  they  made  a  motion  to  the  court,  in  which 
the  action  was  pending,  to  vacate  the  order,  which  was  denied, 
and  on  appeal  to  the  General  Term  the  order  denying  the 
motion  was  affirmed.  In  this  decision  the  defendants  have 
apparently  acquiesced,  as  no  appeal  was  taken  to  this  court. 
The  cause  was  brought  to  trial  before  the  referee  on  the  29th 
of  January,  1892,  and  on  the  trial  the  defendants'  counsel 
requested  him  to  dismiss  the  complaint  on  the  ground  that 
the  plaintifE  had  conveyed  the  property  during  the  pendency 
of  the  action  and  there  was  no  longer  any  basis  for  tlie  main- 
tenance of  an  action  in  equity  by  the  plaintiff  for  an  injunc- 
tion, as  that  right  had  passed  to  his  grantee.  That  the  only 
claim  that  the  plaintiff  had,  after  the  conveyance,  was  for 
past  damages,  and  as  to  that  there  was  an  adequate  remedy  at 
law.  The  referee  was  also  requested  to  send  the  case  to  a 
jury  for  trial.  These  several  motions  were  denied,  and  the 
defendants  excepted.  The  referee  in  his  report  held  and 
decided  that  at  the  time  of  the  commencement  of  the  action, 
and  down  to  the  time  of  the  conveyance,  the  plaintiff  was 
entitled  to  the  injunction  prayed  for  in  the  complaint,  but 
that  right  was  lost  by  the  conveyance  while  the  suit  was  pend- 
ing. He  held,  however,  that  the  plaintiff  was  entitled  to 
recover  liis  damages  from  a  date  six  years  prior  to  the  com- 
mencement of  the  action  to  the  time  of  the  conveyance,  which 
he  found  to  be  $2,500,  for  whicli  sum  he  directed  judgment  to 
be  entered.  To  this  finding  and  conclusion  the  defendants' 
counsel  excepted.  It  was  assumed  by  the  judgment  below 
that  the  plaintiff's  right  to  prosecute  the  action  for  an  injunc- 
tion did  not  survive  the  conveyance,  but  passed  to  his  grantee, 
and  could  thereafter  be  prosecuted  only  in  his  name.  Counsel 
on  both  sides  in  the  argument  in  this  court  have  also  assumed 
that  this  proposition  is  correct.  So  far  as  this  case  iB  coDr 
'  SioKBLs  —Vol.  XCIX.       28 
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cemed  we  are  relieved  from  any  farther  ezaminnti^m  of  '&mt 
qneation.  (McGean  r.  M.  E.  B.  Co.  et  al.,  133  N.  T.  ?; 
Code,  §  756.)  The  only  point  to  be  determined  is  whether  -die 
plaintiff  had  still  the  right  to  prosecnte  the  action  for  the 
recovery  of  his  damages.  It  is  contended  in  behalf  of  t^ 
defendants  that  the  right  to  the  injunction  was  the  onl j  featme 
of  the  case  that  conferred  jurisdiction  originallj  upon  a  ecmrt 
of  equitjy  and,  since  that  element  of  the  controversy  has  disap- 
peared, in  consequence  of  the  conveyance,  the  referee  should 
have  dismissed  the  complaint.  The  facts  showing  the  right  to 
the  injunction  are  undoubtedly  the  basis  for  equitable  i^hef  in 
such  cases,  and  the  claim  for  damages  is  an  incident  whidi 
equity  draws  into  the  litigation  in  order  to  prevent  a  multi- 
plicity of  suits  and  to  completely  adjust  all  the  rights  of  the 
parties. 

Of  course  it  is  not  meant  by  this  to  assert  that  a  claim  for 
damages  to  real  property  is  not  in  itself  a  complete  and  sub- 
stantial cause  of  action.  When  united  in  the  complaint  widi 
a  cause  of  action  which  entitles  the  party  to  equitable  relief 
by  enjoining  a  trespass,  or  continuing  injury  to  the  same  prop- 
erty, it  then  becomes  an  incident  to  the  main  relief  not  in  itself 
sufficient  to  appeal  to  the  peculiar  jurisdiction  pertaining  to 
courts  of  equity.  {Lynch  v.  El.  E.  Co.,  129  K  Y.  274; 
Shepard  v.  El.  R.  Co.,  131  id.  215 ;  McGean  v.  El.  R.  Co., 
supra;  RunUr  v.  El.  R.  Co.,  141  N.  Y.  281.) 

The  order  of  reference  conferred  power  upon  the  referee 
to  determine  all  the  questions  in  the  case,  and  this  power  was 
not  affected  by  the  fact  which  appeared  upon  the  trial,  that 
the  right  to  the  injunction,  upon  which  alone  the  jurisdiction 
of  equity  depended,  had  been  eliminated  from  the  case  by  the 
conveyance.  He  could  still  go  on  and  dispose  of  every  claim 
which  the  plaintiff  had  and  which  was  embraced  within  the 
allegations  of  the  complaint,  whether  the  claim  was  of  a  legal 
or  equitable  nature.  The  defendants  were  not  entitled  to  a  jury 
trial,  for  the  reason  that  they  had  waived  it  by  consenting  that 
the  claim  for  damages  should  be  referred  with  the  claim  for 
an  injunction,  and  the  fact  that  the  latter  had  been  transferred 
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to  another  by  the  conveyance,  at  the  trial  or  during  the  pend« 
ency  of  the  action,  did  not  deprive  the  referee  of  jurisdiction 
so  long  as  any  cause  of  action  remained.  The  right  of  trial 
by  jury  having  been  waived,  there  was  no  longer  any  question 
except  whether  the  trial  should  be  had  in  a  court  of  law  or  a 
court  of  equity,  and,  since  both  remedies  are  now  administered 
by  the  same  court  and  under  the  same  procedure,  the  defend- 
ants' contention  related  to  forms  and  not  to  matters  of  sub- 
stance, and  was  not  material. 

But«  as  the  referee  awarded  damages  that  had  accrued  sub- 
sequent to  the  commencement  of  the  action,  it  must  be 
assumed  that  he  treated  the  case  as  still  equitable  in  its  nature, 
and  his  decision  is  to  the  effect  that  the  plaintiff  was  entitled, 
notwithstanding  the  conveyance,  to  relief  in  equity. 

I  think  that  his  conclusion,  in  this  respect,  was  correct 
and  in  accordance  with  the  usual  practice  in  equity,  since  the 
plaintiff  would  have  been  entitled  to  the  same  relief  under 
the  same  circumstances  had  the  trial  taken  place  before  the 
court  at  Special  Term. 

The  plaintiff  had  the  legal  title  to  the  premises  at  the  time 
of  the  commencement  of  the  action,  and  that  the  jurisdiction 
of  equity  then  attached  cannot  be  and  is  not  questioned. 
The  jurisdiction  of  equity  depends  upon  the  position  of  the 
plaintiff  and  the  relief  to  which  he  is  entitled  at  the  time  the 
suit  is  brought.  The  measure  of  the  relief  is  adapted  to  the 
situation  at  the  time  of  the  decree.  When  the  juidsdiction 
has  once  attached  it  is  not  affected  by  changes  which  occur 
subsequently,  so  long  as  any  cause  of  action  survives,  upon 
the  facts  alleged,  though  such  changes  may  affect  the  nature 
and  extent  of  the  relief  to  which  the  party  may  be  entitled. 
No  principle  is  better  established  or  more  frequently  asserted 
than  that  when  a  court  of  equity  has  once  acquired  jurisdiction 
over  a  cause  for  any  purpose,  it  may  retain  the  cause  for  all 
purposes,  and  proceed  to  a  final  determination  of  all  the  mat- 
ters at  issue.  {McGecm  v.  M,  E,  H,  Co,.,  aupra^  p.  16 ;  ValeU' 
tine  V.  Hichardt,  126  N.  T.  272.)  This  feature  of  equity 
jurisdiction  is  well  illustrated  in  actions  for  the  specific  per- 
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formance  of  contracts  for  the  sale  of  lands,  where  it  appears 
upon  the  trial  that  the  defendant  has,  for  some  reason,  always 
been  unable  to  perform,  but  that  fact  was  not  known  to  the 
plaintiff  at  the  time  of  the  commencement  of  the  action.  In 
such  cases  the  court  will  grant  a  decree  for  simple  damages, 
because  the  plaintiff  came  into  equity  in  good  faith.  {Hol- 
land V.  Wbrley,  26  Ch.  Div.  578 ;  Cotton  v.  Wyldy  32  Beav. 
266 ;  Betts  v.  NieUon,  L.  E.,  3  Ch.  App.  429 ;  PraU  v. 
Law,  9  Cranch,  456,  494;  MoUle  v.  KimhaU,  102  U.  S.  691; 
Millcmcm  v.  Ordway,  106  Mass.  232 ;  Tainter  v.  Cole,  120 
id.  162 ;  Wonaon  v.  Femvo,  129  id.  405 ;  Ostrander  v.  Weber, 
114  K  Y.  95  ;  Bech  v.  AUisofi,  56  id.  366  ;  JV.T.  Ice  Co.  v. 
N.  W.  Ins.  Co.,  23  id.  357.)  .  The  sole  ground  upon  whicli  the 
plaintiff  was  permitted  to  invoke  the  jurisdiction  of  equity 
may  no  longer  exist  in  consequence  of  events  w^hich  have 
transpired  subsequent  to  the  commencement  of  the  action, 
but  that  fact  alone  will  not  deprive  the  court  of  the  jurisdic- 
tion which  has  once  attached,  so  long  as  there  still  remains  any 
injury  to  be  redressed,  though  as  to  that  there  may  be  an 
adequate  remedy  at  law.  The  court  in  such  cases  will  not  send 
the  party  to  another  tribunal  for  relief,  but  as  in  cases  where 
the  jurisdiction  rests  solely  upon  a  demand  to  restrain  the 
infringement  of  a  patent  which  expired  pendente  lite,  damage* 
will  be  awarded.  {Beedle  v.  Bennett,  122  U.  S.  71,  75,  and 
see  M  'Rae  v.  Z.  B.  cfe  S.  0.  R.  Co.,  37  Law  Jour.  267,  cited  in 
Henderson  v.  N.  T.  C.  R.  R.,  78  N.  Y.  423.)  But  some  of 
my  brethren  are  of  the  opinion  that  the  principle  does  not 
apply  where  the  party  by  his  own  voluntary  act  withdraws 
from  the  case  the  main  fact  which  originally  was  the  ground 
upon  which  equity  jurisdiction  attached,  and  they  prefer  to 
rest  the  judgment  upon  the  defendants'  stipulation  to  refer, 
which  was  so  drawn,  apparently,  as  to  give  consent  to  a  trial 
before  the  referee  of  either  the  legal  or  equitable  cause  of 
action,  or  both.  I  have  already  said  that  the  stipulation  was 
sufficient  to  authorize  the  referee  to  try  a  cause  of  action, 
purely  legal  in  its  nature,  but  in  order  to  authorize  an  award 
of  damages,  coming  down  to  the  time  of  the  conveyance,  it 
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is  necessary  to  show  that  he  possessed  equity  jurisdiction  also, 
and  I  think  he  did.  TI:e  nature  and  character  of  the  action 
is  determined  hy  the  pleadings,  and  the  complaint  before  the 
referee  stamped  this  action  indelibly  as  one  in  equity.  The 
conveyance  did  not  change  the  pleadings  but  only  the  nature 
and  extent  of  the  relief  to  which  the  plaintiff  was  entitled. 
The  referee  had  the  power  to  try  whatever  remained  of  the 
action  upon  the  principles  governing  courts  of  equity,  though 
nothing  remained  but  a  claim  which  of  itself  was  originally 
one  at  law.  I  am  unable  to  see  any  good  reason  for  turning 
a  party  over  to  another  ^ourt  to  recover  a  comparatively  small 
portion  of  his  claim,  simply  because  he  exercised  the  right  of 
disposing  of  his  property  while  he  was  in  a  court  of  equity 
seeking  redress  for  an  invasion  of  rights  pertaining  to  that 
property.  It  is  more  in  accordance  with  the  general  doctrines 
and  practice  of  equity  to  grant  relief  as  to  all  claims  in  the 
Buit  which  the  party  still  retained,  and  which  haxJ  accrued  to 
him  at  any  time  before  the  trial  or  the  decree,  than  to  require 
him  to  commence  another  action  for  that  purpose.  It  appeared 
at  the  trial  that  the  plaintiff  -had  a  valid  claim  for  damages  at 
the  time  of  the  conveyance  which  did  not  pass  by  it.  That 
claim  was  embraced  within  the  issues  which  the  referee  was 
appointed  to  determine,  and  the  circumstance  that  the  sole 
ground  upon  which  the  plaintiff  was  permitted  to  bring  the 
action  in  equity  had  disappeared,  did  not  affect  his  jurisdic- 
tion to  render  judgment  according  to  the  nature  of  the  case, 
so  long  as  the  order  of  reference  was  in  force.  It  follows 
that  the  defendants'  motion  for  a  dismissal  of  the  complaint 
was  properly  denied,  and  that  the  judgment  should  be  aflSrmed, 
with  costs. 

All  concur  (Andrews,  Ch.  J.,  Peckham  and  Gray,  JJ.,  in 
result),  except  Earl,  J.,  who  votes  to  modify  the  judgment 
by  striking  out  so  much  of  the  damages  as  were  allowed  for 
the  time  subsequent  to  the  commencement  of  the  action,  and 
to  aflSrm  the  judgment  as  thus  modified. 

Judgment  affirmed. 
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DsNins  Maloket,   Appellant,  v.   Samuel  Kelson    et    al., 
Bespondents. 

A  mortgage  recited  that  the  mortgagee  had  signed  a  bail  bond,  as  surety 
for  one  O'B.,  in  the  penal  sum  of  |10,000,  and  that  the  mortgagor  was 
"  desirous  of  indemnifying  and  saving  harmless"  said  mortgagee  "  from 
all  loss  or  damage  on  said  bond.**  In  case  of  default  in  the  performance 
of  the  conditions  of  the  bail  bond  the  mortgagee  was  given  power  to  sell 
the  mortgaged  premises  "according  to  law."  In  an  action  to  foreclose 
the  mortgage  it  appeared  that  O'B.  failed  to  appear,  and  his  recogni- 
zance was  duly  forfeited.  There  was  no  proof  that  plaintiff  had  ever 
paid  any  money  by  reason  of  the  bail  bond.  Hdd,  that  although  the 
strict  condition  of  the  mortgage  made  it  due  upon  failure  of  O'B.  to 
appear,  yet  construing  this  with  the  clause  stating  the  purpose  of  ita 
execution,  it  was  obvious  tliat  the  intention  was  to  secure  the  mortgagee 
from  any  loss  or  damage,  to  an  amount  not  exceeding  the  sum  named ; 
and  so,  in  the  absence  of  proof  that  plaintiff  had  paid  all  or  some  por-  , 
tion  of  the  amount  named  in  the  bail  bond,  the  action  could  not  be 
sustained. 

Sector,  etc,  v.  Siggtns  (48  N.  Y.  632),  distinguished. 

i{  ieems,  that  such  a  contract  of  indemnity  is  not  void  as  against  public 
policy. 

(Argued  December  6,  1804;  decided  December  18,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  30,  1893, 
which  reversed  a  judgment  in  favor  of  plaintiflE  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term  and  ordered  a 
new  trial. 

This  action  was  brought  to  foreclose  a  mortgage  given  by 
the  defendant  to  the  plaintiff  on  the  16th  of  October,  1891. 
The  mortgage  recites  that, 

"  Whereas,  The  said  party  of  the  second  part  has  signed 
as  one  surety  a  bond  or  recognizance  in  the  penal  sum  of  ten 
thousand  dollars,  that  Thomas  O'Brien  shall  appear  to  answer 
the  charge  against  him  in  whatever  court  it  may  be  presented, 
and  shall  at  all  times  render  himself  amenable  to  the  orders 
and  process  of  the  court,  and,  if  convicted,  shall  appear  for 
judgment,  and  render  himself  in  execution  thereof,  and  which 
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bond  or  recognizance  was  entered  into  this  day  before  Hon. 
Jacob  H.  Clute,  Albany  county  judge ;  and  the  said  party  of 
the  first  part  is  desirous  of  indemnifying  and  saving  harmless 
the  said  party  of  the  second  part  from  any  or  all  loss  or 
damage  upon  said  bond  or  recognizance ; 

"  Now,  therefore,  this  indenture  witnesseth  that  the  said 
party  of  the  first  part,  in  consideration  of  the  sum  of  one  dol- 
lar to  him  in  hand  paid  by  the  party  of  -the  second  part,  and 
for  the  better  securing  of  the  said  party  of  the  second  part, 
does  grant  and  release  unto  the  said  party  of  the  second  part 
and  to  his  heirs  and  assigns  forever  : 

(Here  follows  the  description  of  the  land  mortgaged.) 

"  To  have  and  to  hold  the  above-granted  premises  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns  forever. 

''Provided  always  that,  whereas  the  said  party  of  the 
second  part  has  signed  as  one  surety  a  bond  or  recognizance 
in  the  penal  sum  of  ten  thousand  dollars,  that  Thomas  O'Brien 
shall  appear  to  answer  the  charge  against  him  in  whatever 
court  it  may  be  prosecuted,  and  shall  at  all  times  render  him- 
self amenable  to  the  orders  and  process  of  the  court,  and,  if 
opnvicted,  shall  appear  for  judgment  and  render  himself  in 
execution  thereof,  and  which  bond  or  recognizance  was  entered 
into  this  day  before  Hon.  Jacob  H.  Clute,  Albany  county 
judge.  Now,  therefore,  if  there  shall  be  no 'default  in  the 
said  bond  or  recognizance  so  signed  by  the  party  of  the  second 
part,  and  as  is  provided  by  a  bond  of  even  date  herewith 
signed  by  the  party  of  the  first  part,  then  these  presents  and 
the  estate  hereby  created  shall  cease,  determine  and  be  void. 

"  And  the  said  party  of  the  first  part  covenants  with  the 
party  of  the  second  part  as  follows : 

"  That  if  default  be  made  in  the  above-named  conditions,  or 
any  of  them,  the  party  of  the  second  part  shall  have  power  to 
sell  the  premises,  therein  described  according  to  law." 

The  mortgage  was  given  in  connection  with  a  bond  dated 
at  the  same  time,  and  upon  condition  that  it  should  be  void 
nnder  the  same  circumstances  as  are  stated  in  the  mortgage. 

It  appe'ared  on  the  trial  that  on  the  2nd  of  November,  1891, 
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a  term  of  the  Court  of  Sesaions  was  held  in  the  county  of 
Albany,  at  which  Thomas  O'Brien  was  bound  to  appear  under 
the  conditions  of  the  bail  bond  above  mentioned,  and  that  he 
then  failed  to  appear  or  to  hold  himself  amenable  to  the  orders 
or  process  of  the  court.  Thereupon  the  recognizance  entered 
into  by  him  and  by  the  plaintiff  as  his  bail  was  duly  forfeited. 
The  trial  court  found  that  by  reason  of  the  failure  of  O^Brien 
to  appear  according  to  the  condition  of  the  bond  there  was  a 
breach  of  the  condition  contained  in  the  mortgage  herein  and 
of  the  bond  accompanying  the  same,  and  that  the  sum  of 
$10,000  secured  by  such  bond  and  mortgage  thereupon 
became  due  and  payable  to  the  plaintiff  by  the  defendant. 
There  was  no  proof  upon  the  trial  that  the  plaintiff  had  ever 
paid  any  money  by  reason  of  the  bail  bond  which  he  had 
signed,  but  the  court  held  that  such  proof  was  unnecessary ; 
that  by  the  terms  of  the  mortgage  it  became  due  upon  proof 
of  the  failure  of  O'Brien  to  appear  in  accordance  with  the 
bail  bond,  and  that  the  measui'e  of  damages  was  the  amount 
mentioned  in  the  bond  and  mortgage,  for  which  sum  judg- 
ment of  foreclosure  was  ordered. 

The  General  Term  upon  appeal  reversed  the  judgment  in 
favor  of  the  plaintiff  and  granted  a  new  trial  upon  the  ground 
that  the  bond  was  simply  a  bond  of  indemnity  against  the 
payment  by  the'plaintiff  of  the  amount  of  the  bond  which  he 
had  signed  for  the  appearance  of  O'Brien  or  such  part  thereof 
as  he  was  compelled  to  pay.  The  plaintiff  has  appealed  from 
such  order  and  given  the  usual  stipulation  for  judgment  abso- 
lute in  case  of  affirmance. 

Further  facts. are  stated  in  the  opinion. 

Ahram  J,  Rose  for  appellant.  The  bond  in  suit  is  a  posi- 
tive covenant  on  the  part  of  the  defendant  Nelson  for  the 
performance  of  a  specific  act  and  is  not  one  of  indemnity,  and 
on  a  breach  of  this  covenant  the  amount  secured  by  the  bond 
became  due  and  can  be  recovered  without  payment  being  first 
made.  [Rector^  etc.,  v.  IliggmSy  48  N.  Y.  533 ;  BeUoni  v. 
Freeborn^  63  id.  384 ;  Kohhr  v.  Matlage^  72  id.  259 ;  Bcmh 
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of  JVewhurffh  v.  Bigler^  83  id.  61 ;  Conner  v.  Reeves^  103 
id.  529 ;  WdU  v.  Miller^  66  id.  255 ;  Harrison  v.  Scmtell^ 
10  Johns.  242 ;  Barry  v.  Ransom^  12  N.  Y.  462.)  The  bond 
is  not  void  by  public  policy.  {Simpson  v.  Roberta^  35  Ga. 
180 :  J7.  /SI  V.  Ryder,  110  U.  S.  729 ;  Holmes  v.  Knight,  10 
N.  H.  175 ;  Anderson  v.  Spence,  72  Ind.  315 ;  Keesling  v, 
Frazier,  119  id.  185 ;  P«^Z(5  v.  IngersoU,  14  Abb.  Pr.  [N. 
S.]  23 ;  Code  Grim.  Pro.  §§  586,  589.) 

Roger  W.  Sherman  for  respondents.  The  contract  to 
indemnify  the  plaintiff  was  a  contract  against  public  policy. 
<2  Pars,  on  Cont.  746 ;  Oscanion  v.  Arms  Co.^  103  U.  S.  261, 
267;  U.  8.  7.  Simm^ons,  47  Fed.  Eep.  575;  Goodrich  v. 
Houghton,  134  N.  T.  115  ;  Herma/n  v.  Jeuschnes,  L.  R.  [15 
<i.  B.  Div.]  561 ;  Jones  v.  Orchard,  16  C.  B.  614;  U.  S.  v. 
Lvfhr  110  U.  S.  735.)  There  was  no  consideration  for  the 
c  J  igation.  (3  Pom.  Eq.  Juris.  §  1202 ;  Minturri  v.  Sey- 
mour,  4  Johns.  Ch.  497  ;  Burliiig  v.  King,  QQ  Barb.  633 ;  1 
Story's  Eq.  Juris.  §  6.) 

Peokham,  J.  We  think  the  court  at  General  Term  was 
right  in  its  construction  of  the  bond  and  mortgage.  The  true 
question  is,  what  was  the  intention  of  the  parties  to  the  mort- 
gage ?  The  circumstances  appearing  from  the  recitals  both 
in  the  mortgage  and  in  the  bond  accompanying  it,  would  seem 
to  show  beyond  controversy  that  the  intention  of  the  parties 
was  to  obtain  and  to  give  indemnity  to  the  plaintiff  against 
any  loss  or  damage  which  he  might  sustain  by  reason  of  being 
compelled  to  pay  the  amount  or  any  part  thereof  named  in 
the  bail  bond  which  he  had  signed.  The  plaintiff  was  under 
no  obligation  other  than  that  contained  in  his  bail  bond,  and 
if  the  party  for  whom  he  went  bail  did  not  appear  there  would 
then  arise  a  liability  to  pay  by  reason  of  that  bond,  but  the 
4imount  that  he  would  finally  be  compelled  to  pay  would 
under  the  circumstances  be  uncertain.  Of  course  it  might  be 
that  he  would  be  compelled  to  pay  the  full  amount  named  in 
the  bond ;  but  it  is  also  well  known  that  the  payment  by 
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bail  in  8uch  caaes  is  very  much  governed  by  the  circumstances 
which  happen  after  the  forfeiture  of  the  recognizance.  If  the 
bail  subsequent  to  the  forfeiture  secure  the  attendance  of  the 
party  it  is  almost  a  thing  of  course  to  remit  a  large  portion 
of  the  bond.  So  that  the  forfeiting  of  the  recognizance, 
while  it  rendered  certain  the  fact  that  the  condition  had  been 
broken,  and  that  the  party  to  the  bond  might  be  called  on  to 
pay  it  all,  yet  still  in  reality  the  amount  which  he  would  have 
to  pay  would  very  probably  be  much  less  tlian  the  full  sum 
named  in  the  bond,  provided  he  procured  the.  attendance  of 
his  principal  at  some  other  term.  Obviously  the  purpose  of 
this  mortgage  was  to  secure  the  bail  against  loss  or  damage 
which  he  would  be  compelled  to  suffer  by  reason  of  these 
circumstances.  And  although  the  strict  condition  of  the 
mortgage  made  it  become  due  upon  the  failure  of  the 
party  bailed  to  appear,  yet  that  language  must  be  construed 
in  connection  with  the  other  language  of  the  instrument  show- 
ing the  end  and  purpose  for  which  it  was  given.  It  will  be 
ob^rved  that  the  defendant  has  not  by  his  bond  or  mortgage 
entered  into  any  contract  to  do  anytliing  in  discharge  of  the 
obligation  which  had  been  assumed  by  and  existed  against  the 
plaintiff.  There  is  no  promise  on  the  part  of  the  defendant 
either  in  the  bond  or  in  the  mortgage  tliat  he  will,  in  discharge 
of  plaintiff's  obligation,  procure  the  attendance  of  O'Brien  at 
the  time  named  in  the  bail  bond.  The  plaintiff,  by  his  bail 
bond,  agreed  that  O'Brien  should  appear,  and  he  further 
agreed  that  in  case  O'Brien  did  not  appear  the  plaintiff  would 
pay  the  $10,000.  The  defendant  herein  has  not  undertaken 
either  in  the  bond  or  mortgage  given  to  plaintiff  to  do  any- 
thing in  discharge  of  that  obligation  of  the  plaintiff.  He  has- 
not  agreed  to  produce  O'Brien,  and  so  far  as  this  bond  and 
mortgage  are  concerned,  he  has  made  no  promise  to  the  plain- 
tiff to  pay  to  the  People,  in  discharge  of  the  plaintiff,  the 
amount  of  the  bail  bond  or  any  portion  of  it.  He  has  not, 
therefore,  made  the  liability  or  the  debt  of  the  plaintiff  his- 
own.  In  tliis  respect  the  case  differs  from  those  cases  where 
an  individual  agrees  to  do  a  particular  thing,  such  as  to  pay 
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money  to  a  third  party  in  exoneration  and  discharge  of  the 
original  Kability  of  his  principal  to  such  third  party.  In  such 
case  it  may  be  conceded  that  the  right  of  action  becomes  com- 
plete on  the  defendant's  failure  to  do  the  particular  thing  he 
agreed  to  do.  Thus,  if  A.  entered  into  a  bond  to  pay  money 
to  B.  at  a  certain  time,  and  C.  thereupon  entered  into  another 
bond  to  A.  to  himself  pay  that  money  to  B.,  in  such  case  C. 
becomes  liable  to  pay  the  money,  and  the  condition  of  the 
bond  is  broken  by  his  failure  to  pay,  and  A.  has  a  right  of 
action  against  C.  to  recover  the  money,  without  proof  that  A. 
has  paid  his  bond  to  B.  But  where  the  real  purpose  of  the 
undertaking  is  indemnity  against  loss  or  damage  to  be  sus- 
tained from  a  payment  by  A.  of  the  obligation  which  he  has 
entered  into,  there  the  surety  to  A.  can  be  proceeded  against 
and  a  recovery  had  from  him  only  upon  proof  that  A.  has 
paid  the  money  or  some  portion  of  it  which  he  was  obligated  to 
pay.  Herein  lies  the  difference  between  this  case  and  that  of 
Hector,  etc,,  of  Trinity  Chv/rch  v.  Higgina  (48  N.  T.  632.)  The 
defendant  in  that  case  was  the  lessee  of  the  plaintiff,  and  in 
the  lease  he  covenanted  to  pay  and  discharge  all  the  taxes  and 
assessments  which  should  be  imposed  upon  or  grow  due  or 
payable  out  or  by  reason  of  the  demised  premises.  The 
defendant  failed  to  pay  the  amount  of  two  assessments,  and 
the  action  was  brought  by  the  plaintiff  without  its  having  paid 
them,  and  no  evirlence  was  offered  to  show  that  any  proceed- 
ings had  been  taken  by  the  corporation  of  the  city  of  New 
York  to  enforce  their  collection.  The  defendant  upon  the 
trial  moved  for  a  non-suit  on  the  ground  that  the  plaintiffs 
failed  to  show  that  they  had  paid  the  assessments,  and  that, 
therefore,  they  failed  to  show  that  they  had  sustained 
any  damage.  The  motion  was  denied  and  judgment  was 
ordered  for  the  plaintiffs  for  the  amount  of  the  assess- 
ments. Upon  appeal  to  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  the  verdict  was  set  aside  and 
an  order  made  granting  a  new  trial,  from  which  the  plaintiff 
appealed  to  this  court.    It  was  held  here  that  the  covenant  of 
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the  defendant  was  a  primary  and  not  a  collateral  or  second- 
ary one  in  its  terms,  and  that  there  was  no  language  con- 
tained in  it  which  would  convey  the  idea  that  the  plaintiffs 
were  first  to  pay  the  assessments  before  a  cause  of  action  arose 
against  the  defendant  on  account  of  the  non-payment  thereof ; 
that  the  covenant  was  broken  when  the  defendant  neglected 
to  pay  assessments  or  taxes  duly  imposed,  and  that  the  defend- 
ant was  not  at  liberty  to  say  it  was  a  debt  of  the  plaintife,  and 
that  the  latter  must  first  pay  it,  and  that  then  defendant  would 
pay  them ;  that  it  was  his  own  debt,  maxJe  so  by  the  terms  of 
the  covenant.  Various  cases  were  cited,  in  the  course  of  the 
opinion  of  Judge  Leonabd,  showing  the  distinction  which  I 
have  above  stated,  and  holding  that  in  case  of  mere  indem- 
nity damage  must  be  proved  by  showing  payment  of  some 
kind  before  the  cause  of  action  accrues. 

It  is  urged  that,  assuming  this  to  be  an  indemnity,  the 
meaning  of  the  mortgage  is  that  the  plaintiff  was  to  be  sup- 
plied by  the  defendant  with  the  funds  with  which  to  pay  his 
liability  as  soon  as  such  liability  was  incurred,  and  that  the 
liability  was  incurred  by  the  failure  of  the  person  bailed  to 
appear  in  accordance  with  the  condition  of  the  bail  bond. 
But  I  do  not  think  that  is  the  reasonable  and  natural  construc- 
tion to  be  given  to  the  instrument  upon  a  review  of  all  the 
language  used  therein.  What  amount  the  plaintiff  will  have 
to  pay  by  reason  of  the  default  in  the  bail  bond  is  not  made 
certain  by  the  mere  default  of  the  principal  in  the  bail  bond. 
The  utmost  limit  of  it  is  rendered  certain  of  course,  but  that 
was  certain  before  default  was  made.  It  could  not  exceed 
the  amount  named  in  the  recognizance.  How  much  less  it 
might  be  would  depend  upon  circumstances  happening  there- 
after. I  think  it  clear  that  the  parties  had  in  contemplation, 
not  the  payment  of  the  amount  named  in  this  bond  to  the 
plaintiff  upon  the  mere  failure  of  the  principal  in  the  bail 
bond  to  appear,  but  it  was  given  "  as  security  "  to  repay  to 
the  plaintiff  the  amount  which  he  might  be  called  upon  to 
pay  and  which  he  did  pay  consequent  upon  such  default. 
Upon  the  whole  we  think  that  without  proof  that  the  plain- 
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tiff  had  paid  all  or  some  portion  of  the  amount  named  in  the 
bail  bond,  tlie  action  to  foreclose  this  mortgage  cannot  be 
sustained.  The  amount  that  plaintiff  may  be  called  upon  to 
pay,  and  which  he  does  pay,  may  be  recovered  back  by  a 
future  action  to  foreclose  this  mortgage. 

This  leaves  it  unnecessary  to  consider  the  other  defenses 
set  up  in  the  answer  of  the  defendant  Nelson,  although  we 
must  say  that  the  claim  that  the  defendant's  contract  was  void 
as  against  public  policy,  does  not  impress  us  as  being  a  good 
defense,  at  least  in  this  state. 

For  the  reasons  already  given  we  think  the  order  of  the 
General  Term  reversing  the  judgment  for  plaintiff  and  grant- 
ing a  UQw  trial  should  be  affirmed,  and  judgment  absolute 
rendered  against  the  plaintiff  herein,  with  costs. 

All  concur,  except  O'Brien,  J.,  dissenting. 

Judgment  accordingly. 


FitANK  B.  Reynolds  et  al..  Appellants,  v.  James  F.  Everett 
et  al..  Respondents. 

The  mere  apprehension  of  some  future  acts  of  a  wrongful  nature  which 
may  be  injurious  to  plaintiff  is  not  a  sufficient  basis  for  a  final  injunc- 
tion; that  remedy  becomes  a  necessity  only  when  it  is  perfectly  clear 
upon  the  facts  that,  unless  granted,  plaintiff  may  be  irreparably  injured 
and  that  he  can  have  no  adequate  remedy  at  law  for  the  mischief 
occasioned. 

In  the  absence  of  proof  of  such  facts,  the  denial  of  the  relief  is  within 
the  discretion  of  the  court  below,  and  with  the  proper  exercise  of  that 
discretion  this  court  may  not  interfere. 

In  an  action  brought  by  plaintiffs,  who  were  cigar  manufacturers,  the 
complaint  alleged  that  their  employees  and^hose  of  other  manufacturers 
had  struck  because  of  the  refusal  of  their  employers  to  grant  a  demand 
for  increased  wages;  that  defendants  were  in  part  such  strikers  and  in 
part  were  connected  with  a  newspaper  encouraging  and  abetting  the 
strike.  The  complaint  then  set  forth  facts  tending  to  show  a  combina- 
tion among  the  striking  workmen,  aided  by  the  defendant  journalists, 
to  compel,  by  imlawf  ul  and  violent  methods,  the  submission  of  the  cigar 
manufacturers.  The  only  relief  asked  was  a  perpetual  injunction.  A 
temporary  injunction  was  granted.  The  strike  had  ceased  previous  to 
the  trial,  but  the  trial  was  proceeded  with,  by  agreement  of  counsel,  on 
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the  sole  issue  as  to  the  right  of  defendants  to  induce  persons,  hj  entreaty 
and  persuasion,  to  leave  the  service  of  their  employers  and  not  to  enter 
their  service.  There  was  neither  a  finding  nor  a  request  to  find,  or  to 
award  damages.  The  complaint  was  dismissed.  Held,  that  plaintiffs 
were  not  entitled,  as  of  strict  right,  to  the  relief  sought;  that  a  refusal 
to  grant  it  was  in  the  discretion  of  the  court  below;  and  that  the  exer- 
cise of  this  discretion  was  not  reviewable  here. 
Reported  below,  67  Hun,  294. 

(Argued  December  6,  1894;  decided  December  18,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  upon 
an  order  made  February  7,  1893,  which  affirmed  a  judgment 
in  favor  of  the  defendants  entered  upon  an  order  dismissing 
the  complaint  on  trial  at  Special  Term. 

This  action  was  brought  to  obtain  equitable  relief  by  way  of 
a  perpetual  injunction  against  the  defendants;  restraining 
them  from  the  commission  of  certain  acts  complained  of  as 
being  illegal  and  injurious. 

The  plaintiffs  were  engaged  in  the  business  of  manufacturing 
cigars  in  the  city  of  Binghamton  and  the  defendants  were,  in 
part,  striking  cigarmakers  and,  in  part,  persons  connected  with  a 
newspaper  published  in  the  city,  and  charged  with  encouraging 
and  abetting  a  "  strike  "  among  the  cigarmakers.  The  complaint 
set  fortli  that  the  employes  of  the  plaintiffs  and  of  the  other 
manufacturers  had  discontinued  working  in  the  manufactories, 
l)ecause  of  the  refusal  of  their  employers  to  concede  a  demand 
for  increased  prices  for  work,  and  had  illegally  combined  and 
conspired  together  for  the  purpose  of  enforcing  their  demands. 
It  was  charged  that,  beyond  appeals  to  those  employes  who 
had  remained  at  work  arid  to  those  who  either  had  been,  or  were 
being,  engaged  to  work,  the  striking  workmen  actively  inter- 
fered by  the  intimidating  processes  of  threats  and  abuse  and 
had  spread  malicious  reports  about  the  plaintiffs  and  other 
manufacturers,  as  a  part  of  the  scheme  to  prevent  them  from 
conducting  their  business  and  to  ruin  them  unless  they  should 
comply  with  the  demand  for  an  increase  in  wages  to  work- 
men.    There  were  many  other  allegations  in  the  complaint; 
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all  tending  to  show  a  combination  among  the  striMng  work- 
men, aided  by  the  defendant  journalists  through  the  news- 
paper columns,  for  the  purpose  of  compelling  the  submission 
of  the  cigar  manufacturers  by  unlawful  and  violent  methods. 
Upon  the  complaint  and  the  accompanying  affidavits  an 
injunction,  pending  the  action,  was  granted ;  which  restrained 
the  defendants  from  doing,  or  aiding  in  the  doing,  of  any  of 
the  acts  complained  of  and  from  obstructing  the  plaintiffs  in 
obtaining  workmen  for  the  purpose  of  carrying  on  theirbusi- 
ness  and  from  enticing  away  their  employes.  The  answers 
of  the  defendants  denied  an  unlawful  conspiracy,  or  the  doing 
of  unlawful  acts  ;  set  up  a  previous  combination  of  the  cigar 
manufacturers,  having  for  its  object  to  compel  a  reduction  in 
the  wages  to  be  paid  to  workmen,  and  pleaded  the  pendency 
of  an  action  at  law  to  recover  damages  for  the  same  acts  which 
were  complained  of  and  the  adequacy  of  the  remedy  at  law. 
When  the  issues  came  on  for  trial,  the  "  strike "  had  long 
ceased ;  but  the  trial  of  the  case  was  proceeded  with,  by  vir- 
tue of  the  concessions  made  by  the  counsel  for  the  parties, 
upon  the  sole  issue  of  the  right  of  the  defendants  to  induce 
persons  by  entreaty  and  persuasion  to  leave  the  service  of 
their  employers,  or  not  to  enter  the  service  of  the  plaintiffs 
and  other  cigar  manufacturers.  This  question  was  decided  in 
the  affirmative  j  the  trial  justice  holding,  .in  substance,  that 
when  the  peaceful  methods  of  entreaty  or  persuasion  were 
adopted  and  no  resort  was  had  to  intimidation,  there  was  no 
unlawful  obstruction  of  plaintiffs'  rights.  He  directed  a  judg- 
ment for  the  defendants,  dismissing  the  complaint.  At  the 
General  Term,  the  judgment  was  affirmed,  and  the  plaintiffs 
have  appealed  to  this  court. 

A.  D.  Wales  for  appellants.  The  enticing  away  of  an 
employee,  even  where  there  is  no  combination  or  conspiracy, 
ifi  illegal  and  actionable.  {CcmgKey  v.  Smithy  47  N.  T. 
244;  StewaH  v.  Simpson^  1  Wend.  376;  Woodwa/rd  v. 
Wdshhume^  3  Den.  369;  Haight  v.  Bodgeley^  15  Barb. 
499;  Gray  v.  Dv/ramd,  51  N.  Y.  242;  Mvl/vehall  v.  MiOr 
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wardy  11  id.  343 ;  Dain  v.  Wychoff^  7  id.  191 ;  18  id. 
435;  Farman  v.  Van  Lise^  56  id.  435;  5  Cow.  106; 
5  Barb.  663 ;  Lainpman  v.  Hayward^  3  T.  &  C.  291 ;  BaiUy 
V.  Rightmire,  4  K  Y.  38 ;  White  v.  Nellis^  31  id.  405  ;  Cert- 
well  V.  Jloyt,^  Hun,  575 ;  Bowen  v.  HaU,  6  Q.  B.  D.  333  ; 
Lumley  v.  Gye^  2  El.  &  Bl.  216 ;  Meyer  v.  Association^  47 
N.  J.  Eq.  519 ;  Raskins  v.  Royster,  70  N.  C.  601 ;  Gunter 
V.  Astor^  4  J.  B.  Moore,  12  ;  Jones  v.  Blocker^  43  Ga.  331 ; 
Reeves'  Dom.  Rel.  376  ;  3  Black.  Comm.  142.)  The  combi- 
nation found  by  the  court  constituted  an  illegal  conspiracy* 
(Greenl.  on  Ev.  §  89 ;  3  Lawson's  Rights  &  Rem.  §  1047 ; 
Comm,  V.  Hunt,  4  Mete.  Ill ;  5  N.  Y.  Grim.  497 ;  B.  L. 
O.  Co,  V.  Everett,  30  Hun,  588;  9  Cow.  587;  People  v. 
Fisher,  14  Wend.  11 ;  King  v.  Journeymen  Tailors,  8  Mod. 
11 ;  People  v.  Trequier,  1  Wheeler's  Grim.  Cas.  142 ;  Rex 
V.  Furgeson,  2  Stark.  489 ;  M,  S.  Assn,  v.  Walsh,  2  Daly,  1 ; 
Penal  Code,  §§  168,  170,  120  {Reg,  v.  Rowland,  5  Cox  C. 
C.  436  ;  Crump  v.  Comm.,  84  Va.  927 ;  Reg.  v.  Hewitt,  5 
Cox  C.  C.  162;  Reg.  v.  Duffield,  Id.  404;  People  ex  reL 
GUI,  15  K  Y.  S.  R.  17;  110  K  Y.  683;  State  v.  Glidden, 
55  Conn.  74.)  Independent  of  the  technical  rules  already 
considered  defendants'  acts  are  illegal  and  actionable.  {State 
V.  Stewart,  59  Vt.  273 ;  Code  Civ.  Pro.  §  3342 ;  King  v. 
Root,  4  Wend.  154;  Hilton  v.  Fckersley,  6  El.  &  Bl.  47; 
Cooley  on  Torts,  331-333.)  Upon  principles  of  constitu- 
tional law  the  acts  of  defendants  are  illegal,  and  a  cause  of 
action  exists  to  redress  the  rights  violated.  Dudley  v.  May- 
hen,  3  N.  Y.  91 ;  Smith  v.  Lochwood,  13  Barb.  209 ;  5  Johns. 
175.)  A  combination  to  advance  wages  finds  no  protection  in 
the  civil  law.  (Penal  Code,  §  720.)  The  acts  complained  of 
and  found  by  the  court  being  illegal,  the  plaintiffs,  under  the 
law,  are  entitled  to  an  injunction.  {Mayor  v.  Associatiorij 
47  N.  J.  Eq.  529 ;  P.  G.  Co,  v.  P.  G,  Co.,  89  N.  Y.  493 ; 
T.  Assn,  V.  Tlie  Suny  7  Hun,  175 ;  Fox  v.  Fitzsimnwns,  29 
id.  574;  Johnson  v.  City  of  Rochester,  13  id.  285 ;  Sherry  v. 
Perkins,  17  N.  E.  Rep.  307;  147  Mass.  212;  Hogan  v. 
Bli/ndeU,  26  Fed.  Rep.  696.)    The  fact  that  the  strike  is 
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ended  and  labor  resumed  since  the  temporary  injunction  was 
granted,  is  no  ground  for  refusing  to  make  the  injunction 
permanent.  The  question  as  to  the  maintenance  of  the  action 
and  the  granting  of  reHef  to  the  plaintiffs,  is  to  be  determined 
by  the  status  at  the  time  of  the  commencement  of  the  action. 
{U,  S,  V.  WorMngmen-8  Amalgamated  Council  of  I^ew 
Orleans^  54  Fed.  Rep.  994.)  The  judgment  and  order 
appealed  from  should  be  reversed  and  final  judgment  for 
plaintiffs,  with  costs,  rendered  by  the  Court  of  Appeals. 
(Code  Civ.  Pro.  §  1317;  FooU  v.  ^.  L,  Ins.  Co,,  61  J^.  Y. 
578 ;  G-uernsey  v.  Miller,  80  id.  181 ;  Edmonston  v.  McLoud^ 
16  id.  643 ;  Purchase  v.  Matteaon,  25  id.  213 ;  G-riffin  v. 
Marquardt,  17  id.  33.) 

Tracy  C.  BecTcer  and  George  B,  Curtiss  for  respondents. 
T\Tiatever  may  be  the  rule  in  other  states  or  at  common  law, 
it  is  now  settled  by  statutory  enactment  and  numerous  adjudi- 
cated cases  that  a  combination  and  co-operation  between 
laborers  for  the  purpose  of  obtaining  an  advance  in  the  rate 
of  their  wages,  which  does  not  require  or  involve  the  use  of 
fraudulent,  forcible  or  violent  means,  including  therein  threats 
or  intimidations,  is  not  illegal.  (JT.  S.  Assn.  v.  WaUh,  2 
Daly,  3-5 ;  Thomas  v.  IT.  P.  Union,  17  K  Y.  S.  E.  52,  53 ; 
121  K  Y.  45 ;  People  ex  rel,  v.  Smith,  10  N.  Y.  S.  R.  730 ; 
People  ex  rel.  v.  Walsh,  15  id.  70  ;  0.  D,  S.  Co,  v.  McKenna, 
18  Abb.  [N.  C]  262 ;  Laws  of  1880,  chap.  19,  p.  30 ;  Penal 
Code,  §§  168,170;  Strasser  v.  Monelis,  23  J.  &  S.  198; 
People  V.  Fisher,  50  Hun,  552  ;  Wilzig*s  Case,  4  N.  Y.  C.  L. 
Rep.  403 ;  Kostka's  Case,  Id.  429 ;  Peojyle  v.  Hughes,  137 
N.  Y.  29  ;  PeopU  v.  Barondess,  133  id.  649.)  Equity  will 
not  interfere  although  an  action  at  law  may  still  lie  for  entic- 
ing away  another's  servant.  {TIaight  v.  Bagley,  15  Barb. 
499;  Smith  v.  Lyhe,  13  Hun,  204;  Barnes  v.  Allen,  1 
Keyes,  390.)  Plaintiffs  are  in  no  position  to  ask  the  aid  of  a 
court  of  equity  against  the  defendants'  alleged  combination 
and  confederation.  {Hilton  v.  Eclcersley,  6  E.  &  B.  647 ; 
MamAjM  Case,  6  City  Hall  Recorder,  33 ;  Murray  y.  McGar- 
SiCKELS — ^VoL.  XCIX.         25 
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iffle,  69  Wis.  433 ;  Greenh.  on  Pub.  Pol.  651 ;  People  v.  J^. 
A.  S.  Ji.  Co.,  121  N.  Y.  582 ;  People  v.  Sheldon,  139  id.  251 ; 
HemieaBey  v.  Wheeler,  69  id.  672 ;  Wolfe  v.  BurJc,  56  id. 
122;  a  a  Co.  V.  U.  P.  C  Co.,  56  id.  11*5,  120;  Hazzardx. 
Caswell,  93  id.  159.)  The  plaintiffs  should  be  remitted  to 
their  remedy  by  indictment  or  action  at  law,  on  the  ground 
that  public  policy  requires  it,  and  the  strike  having  ended  at 
the  time  of  the  trial,  the  exercise  of  its  discretion  by  the  trial 
court  in  dismissing  the  complaint  will  not  be  reviewed  on 
appeal.  {Thomas  v.  Jf.  M.  P.  U.,  121  K  T.  45,  51,  62; 
Anderson  v.  Doty,  33  Hun,  160.) 

Gray,  J.  It  is  our  opinion  that,  under  the  state  of  facts  as 
they  were  found  to  be  at  the  time  of  the  trial,  the  refusal  of 
the  prayer  for  the  permanent  injunction  was  a  discretionary 
matter.  The  only  relief  demanded  was  that  of  a  perpetual 
injunction  and  there  was  neither  a  finding,  nor  a  request  to 
find,  or  to  award,  damages.  The  finding  of  the  trial  justice 
was,  and  it  appeared  upon  the  trial  as  an  uncontroverted  fact, 
that  the  so-called  "  strike "  began  on  a  certain  day  and  was 
then  over  and  there  no  longer  existed  that  condition  of  things, 
in  which  tlie  complainants  had  sought  the  aid  of  a  court  of 
equity.  The  facts  established  at  the  trial  did  not  entitle  the 
plaintiffs  as  of  strict  right  to  the  remedy  of  a  final  injunction ; 
for  there  was  no  imminent  peril  to  their  rights  apparent; 
whatever  the  injury  from  the  acts  in  the  past.  .  The  refusal  to 
grant  the  relief  prayed  for  could  rest  upon  the  general  view 
taken  of  the  merits  of  the  case ;  or  it  could  rest  upon  the 
cessation  of  the  acts  complained  of.  The  trial  judge  decided 
upon  the  merits  and  the  General  Term  justices  have  declined 
to  overrule  the  discretion  used  by  the  court  at  Special  Term. 
Whether  the  reasons  assigned  by  the  trial  justice  be  deemed 
to  be  correct,  or  not,  the  refusal  to  adjudge  the  equitable  relief 
was  a  matter  which  rested  with  the  court  of  original  jurisdic- 
tion, acting  upon  all  the  factg  as  established  at  the  time  of  the 
hearing.  The  plaintiffs  could  not  be  said  to  have  been  refused 
any  protection,  required  by  the  facts  of  the  case.     The  mere 
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apprehension  of  some  future  acts  of  a  wrongful  nature,  which 
might  be  injurious  to  the  plaintiffs,  was  not  a  sufficient  basis 
for  insisting  upon  the  preventive  remedy  of  a  final  injunction. 
Such  a  remedy  becomes  a  necessity  only  when  it  is  perfectly 
clear  upon  the  facts  that,  unless  granted,  the  complainant  may 
be  irreparably  injured  and  that  he  can  have  no  adequate 
remedy  at  law  for  the  mischief  occasioned. 

How  can  it  be  asserted,  in  the  present  case,  that  there  was 
any  such  necessity  ?  There  were  absent  the  elements  of 
intimidation  ;  or,  as  the  trial  judge  observed,  of  such  circum- 
stances surrounding  the  acts  of  persuasion  and  entreaty  as 
would  characterize  them  as  intimidation.  The  discretionary 
exercise  of  the  court's  authority,  in  dismissing  the  complaint, 
could  very  well  rest  upon  the  failure  to  make  out  a  case  suffi- 
ciently strong  to  move  the  court  to  exercise  its  extraordinary 
equitable  powers  and  be,  in  addition,  justified  by  the  discon- 
tinuance of  the  acts  complained  of.  With  this  proper  exercise 
of  the  discretion,  with  which  the  court  below  was  invested, 
this  court  will  not  interfere. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  Geemania  Fiee  Insueanoe  Company,  Appellant,  v.  The 
Home  Insueanoe  Company,  Respondent. 

Where  a  policy  of  fire  insurance,  insuring  a  stock  of  goods,  contained  a 
provision  declaring  it  void  in  case  of  a  sale,  transfer  or  change  in  title  to 
or  possession  of  the  property,  and  the  insured  during  the  life  of  the 
policy  took  in  a  co- partner,  transferring  to  him  an  interest  in  the  insured 
property  ^  Jield,  that  this  transfer  rendered  the  policy  void. 

Reported  below,  4  Misc.  Rep.  443. 

(Argued  December  5,  1894s  decided  December  18,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  ordei 
made  July  3,  1893,  which  affirmed  a  judgment  in  favor  of 
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defendant  entered  upon  an  order  dismissing  the  complaint  on 
trial  at  Special  Term. 

This  was  an  action  upon  a  policy  of  fire  insurance  issued  by 
defendant  upon  a  stock  of  hardware  belonging  to  John  A.  D. 
Verdier  and  was  brought  by  plaintiflE  as  assignee  of  Verdier 
&  Brown. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

G,  TF".  Cotterill  for  appellant.  The  defendant  having 
insured  the  executors,  administrators  and  assigns  of  the  prop- 
erty in  the  body  of  the  policy,  it  does  not  and  cannot  by  any 
fine  printed  matter  in  the  terms  and  conditions  take  away  from 
the  principal  contract  its  very  essence,  and  thereby  cause  a 
forfeiture.  {Hoffman  v.  E.  Ins.  Co.,  32  N.  Y.  405.)  The 
words,  "  If  the  property  be  sold  or  transferred,  or  any  change 
ta,kes  place  in  title  or  possession,"  clearly  contemplate  an  abso- 
lute, exclusive  and  substituted  sale  or  change,  and  not  a  par- 
tial one.  {Lazarus  v.  C,  Ins,  Co,,  5  Pick.  76 ;  Strong  v.  M. 
Ins,  Co,,  10  id.  43,  44 ;  Stetson  v.  M,  M,  F,  I,  Co,,  4  Mass. 
330 ;  Ja^ckson  v.  Silvernail,  15  Johns.  278 ;  3  Kent's  Com. 
261,  note  a ;  Hitchcock  v.  iT.  Ins,  Co,,  26  N.  Y.  69 ;  Van 
Deusen  v.  C.  0,  F,  (6  M,  Ins,  Co,,  1  Eobt.  62 ;  Kitts  v.  M. 
Ins.  Co,,  56  Barb.  183 ;  Phelps  v.  G,  F,  Lis,  Co.,  51  Conn. 
251 ;  Blackwell  v.  Lis,  Co.,  48  Ohio  St.  553.)  In  any  possi- 
ble aspect  of  this  case  Verdier  is  entitled  to  recover  for  his 
interest.     {Hoffman  v.  E.  E.  Ins.  Co,,  32  N.  Y.'405.) 

George  Richards  for  respondent.  The  provisions  of  an 
insurance  policy  are  to  be  construed  in  accordance  with  the 
rules  of  law  applicable  to  contracts  generally,  and  effect  must, 
if  possible,  be  given  to  its  terms.  {Allen  \.  G,  A,  Ins,  Co,j 
123  N.  Y.  6 ;  Lett  v.  G,  F,  Ins,  Co,,  125  id.  82 ;  Raynor  v. 
Preston,  L.  E.  [18  Cli.  D.]  1.)  The  precise  questions  sub- 
mitted by  the  agreed  facts  in  the  case  at  bar,  and  under  an 
ahenation  clause  worded  in  precisely  the  same  phraseology, 
have  been  repeatedly  decided  in  favor  of  the  defendant's  con- 
tention.    {Drennen  v.  Z.  A.  Corp.,  20  Fed.  Rep.  657 ;  MaJr 
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ley  V.  A.  his.  Co,,  51  Conn.  222 ;  Biggs  v.  Ins,  Co,,  88  N".  0. 
141 ;  Hathaway  v.  S,  Ins,  Co,,  64  Iowa,  229 ;  Card  v.  P. 
Ins,  Co,,  4  Mo.  App.  424 ;  Walton  v.  A,  Ins.  Co,,  116  N.  Y. 
326.)  The  doctrine  under  wliicli  a  contract  is  sometimes 
made  severable  has  no  application  to  this  case.  {Schuster  v. 
D.  C.  Ins.  Co,,  102  K.  Y.  260 ;  ^.  Lis,  Co.  v,  Resh,  38 
Am,  Rep.  228 ;  E,  Bank  v.  M,  F,  Ins,  Co,,  57  Conn.  335 ; 
Geiss  V.  F.  Ins,  Co,,  123  Ind.  172 ;  Gottsman  v.  P.  I  Co,, 
56  Penn.  St.  210 ;  McGowan  v.  P.  3f,  Ins,  Co,,  54  Vt.  211 ; 
Freesmith  v.  A.  Ins.  Co.,  10  Cush.  587 ;  Plath  v.  M.  M.  F. 
Im.  Co.,  23  Minn.  479 ;  Buss  v.  M,  F,  Ins,  Co,,  29  U.  C. 
[Q.  B.]  73 ;  Smith  v.  E.  Ins,  Co,,  25  Barb.  497 ;  Whitwell  v. 
P.  Ins.  Co,,  6  Lans.  166.)  It  would  be  trivial  to  urge  that 
the  universal  provision  to  the  effect  that  the  insurance  money 
is  payable  to  the  insured  or  his  assigns,  makes  the  assigns  the 
*^  party  insured,"  without  the  consent  of  the  company.  {Gros- 
^enor  v.  A.  F  Ins,  Co,,  17  N.  Y.  391 ;  Iline  v.  H.  F  Ins. 
Co.,  29  Hun,  89  ;  Weed  v.  Z,  cfe  Z,  F  Ins,  Co.,  116  N.  Y. 
106  ;  Bates  v.  F.  Bis.  Co.,  10  Wall.  33.) 

Babtlett,  J.  This  is  an  appeal  from  the  judgment  of  the 
Superior  Court  of  the  city  of  New  York  affirming  a  judgment 
dismissing  the  complaint  after  trial  on  an  agreed  written  state- 
ment of  facts. 

The  material  facts  are  as  follows,  viz. :  The  defendant 
insured  Verdier  on  his  stock  of  hardware,  and  during  the  life 
of  the  policy  Verdier  took  in  a  co-partner,  Brown,  transferring 
to  him  a  three-tenths  interest  in  the  insured  property  ;  shortly 
after  this  transfer  the  fire  occurred. 

The  policy  contained  this  provision,  viz. :  "  Or  if  the  prop- 
ery  be  sold  or  transferred,  or  any  change  takes  place  in  title 
or  possession,     *     *     *     this  policy  shall  be  void." 

The  questicju  presented  by  this -appeal  is  whether  the  fact 
of  the  insured  having  taken  in  a  partner,  rendered  the  poUcy 
void. 

It  was  stated  on. the  argument  that  this  precise  point  had 
never  been  presented  to  this  court,  but  it  is  insisted  that  the 
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trend  of  some  of  oar  decisions  is  in  favor  of  plaintiff's  con- 
tention that  the  policy  is  not  avoided  by  taking  in  anew 
partner. 

The  first  case  is  Hoffman  v.  JEtna  Fire  Ins.  Co,  (32  N.  T. 
405).  It  was  there  held  that  the  effect  of  the  usual  proviso 
against  sales  in  policies  of  insurance  is  not  to  interdict  sales 
by  the  owners  as  between  themsehes;  that  the  design  of  the 
provision  was  to  prevent  sales  to  parties  not  insured. 

The  second  case  is  Walton  and  Wife  against  Agricultural 
Ins,  Co.  (116  N.  T.  326).  This  was  a  case  in  the  Second 
Division.     The  policy  contained  the  clause  against  transfer. 

While  the  pohcy  was  in  force  Walton,  through  a  third  per- 
son, conveyed  the  insured  property  to  his  wife,  and  subse- 
quently the  fire  occurred. 

The  plaintiffs  sought  to  relieve  themselves  from  the  effect 
of  this  transfer  by  showing  that  Walton  informed  the  defend- 
ant's solicitor  of  his  intention  to  convey  to  his  wife  after  a  few 
months,  and  requested  that  the  policy  be  so  drawn  as  to  cover 
his  interest  before  conveyance  and  that  -  of  his  wife  after- 
wards, 3nd  that  the  solicitor  informed  him  that  the  result 
could  be  accomplished  by  naming  him  and  his  wife  as  the 
parties  insured. 

The  trial  court  admitted  the  evidence,  and  this  court 
reversed  the  judgment  on  the  ground  that  it  was  error  to 
admit  parol  evidence  to  vary  or  contradict  one  of  the  provisions 
of  the  policy. 

While  the  decision  of  this  case  went  off  on  a  question  of" 
evidence,  it  is  clear  that  the  wife  of  Walton  had  no  insur- 
able interest  at  the  time  the  policy  was  issued,  and  that 
the  subsequent  transfer  to  her  was  not  a  transaction  between 
the  insured,  but  was  a  sale  by  the  insured  to  a  stranger  to  the 
policy.  As  the  case  was  properly  disposed  of  on  the  question 
of  evidence  the  court  did  mot  pass  on  this  point. 

The  third  case  is  Walradt  against  Phmnix  Ins.  Co.  (186  N. 
Y.  375),  where  it  was  decided  that  the  issuing  of  an  execution, 
and  a  levy  thereunder,  did  not  work  a,  change  of  title  or 
interest  within  the  meaning  of  the  policy. 
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!None  of  these  cases  deals  with  the  question  now  under 
consideration. 

We  think  it  perfectly  clear  on  principle  that  the  sale  of  an 
interest  in  the  insured  property  by  Verdier  to  Brown  and  the 
formation  of  a  co-partnership  between  the  two  rendered  the 
policy  void. 

The  contract  of  insurance  is  peculiarly  personal  in  its  nature, 
and  the  success  of  the  business  of  underwriting  depends 
largely  upon  what  is  known  as  the  moral  hazard. 

It  is  a  well-established  principle  of  tlie  common  law  that 
every  man  has  the  right  to  determine  with  whom  he  will  enter 
into  contract  obligations. 

An  insurance  company  is  induced  to  issue  or  withhold  its 
policy  after  carefully  scrutinizing  the  character  of  the  appli- 
cant for  insurance. 

It  is  of  tlie  utmost  importance  to  the  company  to  ascertain 
who  is  to  be  vested  with  the  title  and  possession  of  the  prop- 
erty sought  to  be^insured. 

It  would  be  a  harsh  and  indefensible  rule  that  required  the 
underwriter,  who  had  insured  an  individual  on  a  stock  of 
goods  in  a  store,  to  continue  the  insurance  after  the  insured 
had  taken  in  two  partners  and  formed  a  firm  wherein  each 
partner  was  vested  with  an  undivided  third  interest  in  the 
property  covered  by  the  policy,  without  having  been  afforded 
the  opportunity  to  examine  into  the  moral  and  business  char- 
acters of  two  strangers  to  the  original  contract. 

This  right  of  the  insurance  company  was  in  nowise  invaded 
when  this  court  held  that  a  sale  by  one  partner  to  another  of 
his  interest,  where  both  were  insured,  did  not  avoid  the  policy. 

It  is  only  when  a  stranger  is  to  be  brought  into  contractual 
relations  with  the  insurance  company  that  the  consent  of  the 
latter  is  essential. 

This  right  of  the  company  has  been  upheld  in  other  juris- 
dictions. (Drennen  v.  London  Assurance  Corporation^  20 
Federal  Rep.  657;  Card  v.  Phoenix  Ins,  Co,^  4  Missouri 
Appeals,  424 ;  Malky  v.  Atlantic  Fire  and  Marine  Ins.  Co,^ 
61  Conn.  222,  250,  251.) 
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The  appellant  urges  that  the  protection  of  the  policy  should 
be  extended  to  the  new  partner  by  virtue  of  the  following 
words  contained  therein,  viz. :  "  And  the  said  Home  Insur- 
ance Company  hereby  agree  to  make  good  unto  the  said 
assured,  his  executors,  administrators  and  assigns,  all  such 
immediate  loss,"  etc.  It  is  argued  that  the  word  "  assigns " 
extends  the  insurance  to  the  new  partner's  interest. 

The  policy  is  capable  of  no  such  construction ;  the  clause  in 
question  is  merely  a  covenant  on  the  part  of  the  company 
with  the  insured  to  pay  to  him  or  his  legal  representatives  or 
assigns,  the  amount  of  the  loss  that  may  become  due  to  him 
under  the  terms  of  the  policy. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  accordingly. 


London  and  Lancashiee  Fire  Insukanoe  Company,  Eespond- 
ent,  V,  The  Eome,  Watertown  and  Ogdensburg  Eail- 
ROAD  Company,  Appellant. 

The  liability  of  a  common  carrier,  as  such,  begins  when  goods  are 
delivered  to  him,  at  the  place  appointed  or  provided  for  their  reception. 
In  a  fit  and  proper  condition  and  ready  for  immediate  transportation. 

This  rule  applies  to  a  railroad  company  to  whom  property  has  been 
delivered  and  received  at  one  of  its  stations  for  immediate  transportation 
although  it  may  not  be  able  promptly  to  transport  it,  and  there  may  be 
long  storage  of  the  property  until  cars  can  be  furnished,  and  this; 
although  by  agreement  of  the  parties  it  is  the  duty  of  the  shipper  to 
load  it  on  the  cars  when  furnished. 

Where,  therefore,  in  an  action  brought  to  recover  damages  for  the  destruc- 
tion by  fire  of  a  quantity  of  hay,  alleged  to  have  been  dehvered  to  defend- 
ant as  a  common  carrier  for  transportation,  it  appeared  that  the  hay  was 
delivered  in  bales  for  immediate  shipment,  and  i)laced  in  one  of  defend- 
ant's freight  houses  with  the  consent  and  under  the  direction  of  its 
freight  agent,  and  was  in  the  freight  house  at  the  time  of  the  fire,  and 
that  it  was  the  usage  and  regulation  of  defendant,  known  and  assented 
to  by  the  shippers,  that  they  were  to  load  such  freight  into  defendant's 
cars,  held,  thnt  defendant's  liability  as  a  common  carrier  attached  on 
delivery  of  the  hay  and  in  the  absence  of  evidence  that  a  delay  in  the 
shipment  was  caused  by  some  fault  of  the  shippers  in  not  shipping  the 
hay  on  cars  furnished,  it  was  liable. 
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It  seems  that,  as  a  general  rule,  it  is  the  duty  of  a  railroad  company  to  load 
freight  delivered  to  it  for  transportation  into  its  cars,  and  that  it  may 
not  devolve  this  duty,  by  any  regulation,  upon  the  shipper,  and  it  can- 
not legally,  as  a  condition  of  transportation,  generally  exact  from  the 
shipper  a  contract  to  place  the  freight  upon  its  cars. 

As  to  whether  this  rule  applies  to  bulky  freight,  and  whether  as  to  it  the 
company  may  make  a  regulation  requiring  the  shipper  to  load  it,  qiuBre. 

Reported  below,  68  Hun,  598. 

(Argued  December  6,  1894;  decided  December  18,  1894.) 

Appeal  from  judgment '  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  April  26,  1893,  wliich  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  tlie  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

D,  G.  Oriffin  for  appellant.  On  the  undisputed  evidence 
it  was  not  the  duty  of  the  defendant  at  the  time  of  the 
destruction  of  the  property  to  send  it  forward  without  fur- 
ther act  or  intervention  on  behalf  of  tlie  owners.  {Zimmer 
V.  iT.  Y,  a  (&  IL  R,  R,  R,  Co.,  137  K.  Y.  460;  Judson  v. 
TT.  R,  R.  Co.,  4  Allen,  520 ;  Wilson  v.  R.  R.  Co.,  82  Ga. 
386 ;  Angell  on  Carriers,  §  129 ;  Grosvenor  v.  iT.  T.  C  cfe 
II.  R.  R.  R.  Co.,  39  K  Y.  34;  O'J^elU  v.  iT.  Y.  C.  <&  H. 
R.  R.  R.  Co.,  60  id.  138 ;  Baron  v.  Eldridge,  100  Mass. 
455 ;  WatU  v.  B.  &  L.  R.  R.  Co.,  106  id.  467 ;  Nichoh  v. 
Smith,  115  id.  332 ;  8.  L.  &  I.  M.  R.  R.  Co.  v.  KnigU,  122 
U.  S.  79 ;  M.  I\  R.  Co.  v.  McFadden,  154  U.  S.  155.)  On 
the  undisputed  evidence  the  property  was  deUvered  on  the 
defendant's  premises,  under  an  executory  contract  for  its 
transportation,  and  a  recovery  for  a  breach  tliereof  can  be  had 
only  in  an  action  where  the  complaint  alleges  and  the  proofs 
show  a  performance,  or  a  tender  of  full  performance  by  the 
shippers  of  any  further  act  required  of  them  to  complete  the 
contract,  or  that  they  were  prevented  from  so  performing  by 
the  fault  or  omission  of  the  defendant.  {Dxinham  v.  Diinoriy 
8  N.  Y.  508  ;  Poj>e  v.  T.  IL  C.  M.  Co.,  107  id.  61.) 
SicKELs— Vol.  XCIX.        26 
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A.  H,  Sawyer  for  respondent.  An  insurer,  who  has  been 
compelled  to  pay  a  loss  by  fire  caused  under  such  circum- 
stances as  to  render  the  railroad  company  liable  to  the  insured, 
may  take  an  assignment  of  the  whole  claim  for  damages  from 
the  insured,  exceeding  the  amount  paid  by  the  insurer,  and 
recover  the  full  amount  thereof  from  the  railroad  company. 
(Code  Civ.  Pro.  §§  1909,  1910 ;  //.  F.  M.  Ins,  Co.  v.  Jf.  cfe 
S.  P.  Ji.  li.  Co,,  28  N.  W.  Rep.  64 ;  66  Wis.  58  ;  Fried  v. 
iT.  Y.  a  E.  R.  Co,,  25  How.  Pr.  285;  C.  F.  Ins,  Co.  v.  E. 
R,  R.  Co.,  73  N.  Y.  402;  TZaZZv.  R.  R.  Co.,  13  Wall.  367.) 
The  defendant  is  a  common  carrier,  and  as  such  is  responsible 
for  the  loss  of  all  freight  intrusted  to  it,  irrespective  of  any 
question  of  negligence  or  fault  on  its  part,  unless  the  loss 
occurs  by  the  act  of  God  or  the  pubUc  enemy.  (Merritt  v. 
JSarl,  29  N.  Y.  115  ;  Read  v.  Spaulding,  20  id.  630 ;  MiUer 
v.  S.  JST.  Co.,  10  id.  431.)  The  liability  of  a  common  carrier 
attaches  when  the  property  is  deposited  with  him  for  transpor- 
tation ;  and  where  a  party,  who  is  both  a  common  carrier  and 
a  warehouseman  receives  goods  into  his  warehouse  to  be  trans- 
ported by  him,  his  responsibility  as  a  common  carrier  com- 
mences when  they  are  received.  {Blossom  v.  Griffin,  13 
N.  Y.  569;  Ladue  v.  Griffith,  25  id.  364;  Coyle  v.  W. 
R.  R.  Co.,  47  Barb.  152 ;  Rogers  v.  Wheeler,  6  Lans.  420 ;  52 
N.  Y.  262 ;  Wade  v.  Wheeler,  3  Lans.  201 ;  47  N.  Y. 
658 ;  Edw.  on  Bail.  §  528 ;  Hutch,  on  Carriers,  §  89.) 
Where  liability  as  a  common  carrier  has  once  attached  it  con- 
tinues until  the  goods  are  actually  delivered,  or  until  the  con- 
signee has  received  notice  of  the  arrival  of  the  goods  and  neg- 
lects, for  a  reasonable  time,  to  receive  them.  {Gould  v.  Chor 
pin,  20  K  Y.  259 ;  McDonald  v.  W.  R.  R.  Co.,  34  id.  497 ; 
McKinney  v.  Jewett,  90  id.  267.)  Where  goods  are  delivered 
to  a  common  carrier  who  has  a  freight  house  in  which  he 
receives  goods  for  the  purpose  of  shipment  over  his  road,  the 
presumption  is  that  he  receives  such  goods  for  that  purpose, 
unless  it  is  shown  that  they  are  there  simply  for  the  purpose 
of  storage.  {Ladue  v.  Griffith,  25  N.  Y.  364 ;  Blossom  v. 
Griffin,  13  id.  569 ;  Coyle  v.  Western  R.  R.   Co.,  47  Barb. 
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152;  A.  Ins.  Co.  v.  Wheeler^  5  Lans.  485;  Converse  v. 
iT.  <&  N.  T.  T.  Co.,  33  Conn.  177.)  The  delivery  of  tho 
property  to  the  defendant  in  this  case  was  complete.  It  was 
deposited  in  the  defendant's  freight  house  for  transportation, 
in  the  place  pointed  out  by  the  defendant's  agents  for  that 
purpose,  and  nothing  whatever  remained  to  be  done  by 
the  shippers.  {Ccn/le  v.  W.  H.  JR.  Co,y  47  Barb.  152 ;  Bog- 
ers  V.  L.  L  R.  R.  Co.^  2  Lans.  269  ;  A.  Ins.  Co.  v.  WheeleVy 
5  id.  480,  485 ;  49  N.  T.  616 ;  Merriam  v.  R.  cfe  JV.  II.  R. 
R.  Co.,  20  Conn.  354,  360 ;  Converse  v.  N.  &  N.  T.  T.  Co., 
33  id.  166,  181 ;  2  Rorer  on  Railroads,  1280,  1281 ;  Nichols 
V.  Smith,  115  Mass.  332  ;  R.  Co.  v,  Trawick,  15  S.  W.  Rep, 
668 ;  Meyer  v.  V.  S.  (&  R.  R.  Co.,  41  La.  Ann.  630 ;  I  C. 
R.  R.  Co.  Y.  Tronstine,  64  Miss.  834;  Hutch,  on  Carriers, 
§§  89,  99,  99a,  100.)  Where  there  is  no  special  contract  as  to 
the  liability  of  a  common  carrier  of  property,  he  is  responsi- 
ble for  all  loss  or  damage,  except  that  which  is  caused  by  the 
Act  of  God  or  the  public  enemy.  This  liability  may  be  limi- 
ted by  an  express  agreement,  but  it  cannot  be  limited  by 
notice,  even  though  it  be  brought  to  the  knowledge  of  the 
owner.  {Dorr  v.  N.  J.  S.  N.  Co.,  11  N.  Y.  485 ;  Park  v. 
Preston,  108  id.  434;  PearsallY.  W.  U.  Tel.  Co.,  124  id. 
256.  268 ;  Madan  v.  Sherard,  73  id.  329 ;  Blossom  v.  Dodd, 
43  id.  264 ;  Perkins  v.  H.  T.  C.  R.  R.  Co.,  24  id.  201 ;  Reed 
V.  Fargo,  7  N.  Y,  Supp.  185  ;  26  K  Y.  S.  R.  587;  Edw.  on 
Bail,  §§  554,  569;  Hollister  v.  Nmden,  19  Wend.  234;  CoU 
V.  Goodwin,  19  id.  251 ;  Clark  v.  Faxton,  21  id.  153 ;  C.  <6 
A.  R.  R.  Co.  V.  Belknap,  Id.  354.)  Where  a  common  car* 
rier,  by  a  special  contract,  has  limited  its  liability  so  as  to 
exempt  it  from  liability  from  loss  by  fire,  the  carrier  is  not 
relieved  when  the  fire  results  from  its  own  negligence,  or 
when  the  loss  occurred  by  the  delay  of  the  carrier  in  trans- 
porting or  delivering  the  goods.  {Read  v.  Spaulding,  30  N. 
r.  630;  Michaels  v.  N.  t.  C.  R.  R.  Co.,  30  id.  564;  Con- 
diet  V.  O.  T.  R.  R.  Co.,  54  id.  500 ;  Rawson  v.  Ilolland,  59 
id.  611,  619.)  It  was  the  duty  of  the  defendant  as  a  common 
carrier  to   equip  its  road  with   the  requisite  rolling  stock, 
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engines  and  cars,  to  satisfy  the  ordinary  demands  of  its  busi- 
ness, and  to  send  forward  property  received  for  transportation 
without  delay.  It  was  bound  to  procure  and  employ  all  the 
requisite  facilities,  to  make  diligent  use  of  such  facilities  and 
means  in  carrying  forward  goods  delivered  to  it  for  transpor- 
tation, and  failing  to  do  so,  it  is  liable  for  all  damages  sus- 
tained through  such  delay.  (Edw.  on  Bail.  §  602 ;  2  R.  S. 
[7th  ed.]  1567,  §36;  Jiead  v.  Spaulding,  30  N.  Y.  630; 
Michaels  v.  N.  Y.  O.  Ji.  Ji.  Co,,  Id.  564;  Condi^t  v.  G.  T. 
R.  R.  Co,,  54  id.  500 ;  Tierney  v.  N^,  T,  C.  <&  JI.  R.  R.  R. 
Co,,  76  id.  305 ;  Zinn  v.  iT.  J.  S.  Co,,  49  id.  444.)  Rule  No. 
7,  in  fine  print  upon  the  back  of  the  shipping  order  and 
receipt,  to  the  effect  that  the  company  would  not  be  liable  in 
certain  cases,  would  not  relieve  it  from  a  loss  occasioned  by 
fire,  even  had  the  shipping  bill  been  signed  by  the  shipper  and 
the  receipt  given  to  him  by  the  railroad  company.  {Jennings 
V.  G,  T.  R,  R.  Co,,  127  N.  Y.  450 ;  jLenn^y  v.  iV^.  T.  C.  <& 
n,  R,  R,  R,  Co.,  125  id.  425 ;  mcholas  v.  N,  T,  C,  (k 
H.  R,  R,  R,  Co,,  89  id,  370 ;  IloUappU  v.  R,,  W,  cfe  0,  R. 
R,  Co.,  86  id,  275.)  There  were  no  errors  committed  upon 
the  trial  of  this  action,  and  none  of  the  exceptions  upon  the 
part  of  the  defendant  were  well  taken.  {CarnpheU  v.  Birch, 
60  K.  Y.  214 ;  Jones  v.  £.  F.  Ins.  Co.,  61  id.  79  ;  Hine  v. 
Bowe,  114  id.  350.) 

Earl,  J.  This  action  is  brought  to  recover  damages  against 
the  defendant  for  the  destruction  by  fire  of  a  large  quantity  of 
hay,  alleged  to  have  been  delivered  to  it  as  a  common  carrier 
for  transportation. 

It  is  admitted  that  if,  at  the  time  of  the  destruction  of  the 
hay,  it  was  in  the  possession  of  the  defendant  as  a  common 
carrier,  it  is  liable  in  this  action ;  and  the  sole  question  for  our 
determination  is  whether  the  hay  had  been  so  delivered  to  the 
defendant  and  placed  in  its  custody  as  to  make  it  liable  as  a 
common  carrier.  The  plaintiff  sues  as  assignee  of  the  ship- 
pers and  stands  in  their  place. 

The  hay,  at  the  time  of  its  destruction,  was  in  the  defend- 
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ant's  freight  house  at  Cape  Yincent,  and  had  been  placed 
there  by  the  plaintiffs  assignors  with  the  consent  and  under 
the  direction  of  the  defendant's  freight  agent  at  that  place. 
It  was  delivered  in  bales,  and  it  was  the  usage  and  tlie 
regulation  of  the  defendant,  known  and  assented  to  by  the 
shippers,  that  they  were  to  load  it  into  the  defendant's  cars. 
The  claim  of  the  defendant  is  that  its  responsibility  as  a  com- 
mon carrier  had  not  attached  to  it  at  the  time  of  the  fire,  for  the 
sole  reason  that  the  duty  of  loading  the  hay  into  its  cars 
rested  upon  the  shippers,  and  that  its  duty  as  a  common 
carrier  could  not  attach  until  the  hay  was  thus  loaded. 

There  is  no  doubt  that  it  is  the  duty,  generally,  of  a  railroad 
company  to  load  the  freight  delivered  to  it  for  transportation 
into  its  cars,  and  that  it  cannot  generally  devolve  this  duty  by 
any  regulation  upon  the  shipper ;  and  that  it  cannot  legally, 
as  a  ^condition  of  transportation  generally,  exact  from  the 
shipper  a  contract  to  place  the  freight  into  its  cars.  But  we 
know  from  our  own  observation  that  as  to  hay,  lumber,  saw- 
logs,  live  animals  and  other  bulky  freight,  the  shipper  usually 
loads  the  freight  into  the  cars.  We  need  not,  however,  now 
decide  whether  a  railroad  company  can,  as  to  such  bulky 
freight,  make  a  regulation  that  the  shipper  shall  load  it, 
because  here  the  shippers  acquiesced  in  the  regulation  and 
undertook  the  duty  of  loading.  But  we  do  not  think  that  the 
fact  that  the  shipper  undertakes  to  load  the  freight  into  the  cars 
necessarily  postpones  the  time  when  the  railroad  company 
takes  on  the  character  of  a  common  carrier.  The  rule  as  to 
the  responsibility  of  the  carrier  is  laid  down  in  varying  phrase- 
ology in  a  variety  of  cases,  as  follows :  To  render  a  common 
carrier  liable  for  goods  to  be  carried  by  him,  the  fact  that  the 
goods  were  actually  delivered  to  him,  or  to  some  person 
authorized  to  act  in  his  behalf,  must  be  established.  His  lia- 
bility attaches  only  from  the  time  he  accepts  the  goods  to  be 
carried.  To  complete  the  delivery  of  goods  to  the  carrier  it 
is  essential  that  the  property  be  placed  in  a  position  to  be  cared 
for,  and  under  the  control  of  the  carrier  or  his  agent,  with  his 
knowledge  and  consent.     The  liability  of  a  railroad  company 
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aa  common  carrier  of  goods  delivered  to  it  attaches  only 
when  the  duty  of  immediate  transportation  arises.  So  long  aa 
the  shipment  is  delayed  for  further  orders  aa  to  destination  of 
the  goods,  or  for  the  convenience  of  the  owners,  the  liability 
of  the  company  is  that  of  warehousemen.  The  liability 
of  a  common  carrier  for  goods  received  by  him  begins  as 
soon  as  they  are  delivered  to  him,  his  agents  or  servants, 
at  the  place  appointed  or  provided  for  their  reception  when 
they  are  in  a  fit  and  proper  condition  and  ready  for  immediate 
transportation.  If  a  common  carrier  receives  goods  into  his 
own  warehouse  for  the  accommodation  of  himself  and  his 
customers,  so  that  the  deposit  there  is  a  mere  accessory  to  the 
carriage  and  for  the  purpose  of  facilitating  it,  his  liability  as  a 
carrier  will  commence  with  the  receipt  of  the  goods.  But  on 
the  contrary,  if  the  goods  when  so  deposited  are  not  ready  for 
immediate  transportation,  and  the  carrier  cannot  make  arrange- 
ments for  their  carriage  to  the  place  of  destination  until  some- 
thing further  is  done  or  some  further  direction  is  given  or 
communication  made  concerning  them  by  the  owner,  or  con- 
signor, the  deposit  must  be  considered  to  be  in  the  meantime 
for  his  convenience  and  accommodation,  and  the  receiver 
until  some  change  takes  place  will  be  responsible  only  as  a 
warehouseman.  The  party  bringing  the  goods  must  first  do 
whatever  is  essential  to  enable  the  carrier  to  commence,  or  to 
make  needful  preparations  for  commencing,  the  service 
required  of  him,  before  he  can  be  made  liable  or  subjected  to 
responsibility  in  that  capacity.  Where  goods  are  delivered  to 
a  common  carrier  to  await  further  orders  from  the  shipper 
before  shipment,  the  former  while  they  are  in  his  custody  is 
only  liable  as  warehouseman,  and  his  only  responsibility 
as  carrier  is  where  goods  are  delivered  to  and  accepted 
by  him  in  the  usual  course  of  business  for  immediate  trans- 
portation. The  duties  and  the  obligations  of  the  com- 
mon carrier  with  respect  to  the  goods  commence  with 
their  delivery  to  him,  and  this  delivery  must  be  complete, 
so  as  to  put  upon  him  the  exclusive  duty  of  seeing  to 
their  safety.    The  law  will  not  divide  the  duty  or  the  obli- 
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gation  between  the  carrier  and  the  owner  of  the  goods.  It 
must  rest  entirely  upon  the  one  or  the  other,  and  until  it  haa 
become  imposed  upon  the  carrier  by  a  delivery  and  accept- 
ance, he  cannot  be  held  responsible  for  them.  The  entire 
weight  of  the  responsibility  rigorously  imposed  by  law  upon  a 
common  carrier  falls  upon  him  contemporaneously  {eo  instcmti) 
with  a  complete  delivery  of  the  goods  to  be  forwarded,  if 
accepted,  with  or  without  a  special  agreement  as  to  reward ; 
for  the  obligation  to  carry  safely  on  delivery  carries  with  it  a 
promise  to  keep  safely  before  the  goods  are  put  in-itinere. 
{Judson  V.  Western  R.  H,  Co.,  4  Allen,  52Q ;  Baron  v.  ^^Id- 
redffej  100  Mass.  455 ;  Grosvenor  v.  JR.  B.  Co,^  39  N.  Y.  34 ; 
OfNeia  V.  R,  R.  Co.,  60  id.  138 ;  Eedfield  on  Carriers,  80 ; 
AngeH  on  Carriers,  sec.  129.)  In  WUson  v.  Atlanta  <& 
Charlotte  R.  R.  Co.  (82  6a.  386),  a  case  somewhat  relied  on 
by  defendant's  counsel,  a  quantity  of  wood  was  piled  along 
the  line  of  the  defendant's  railroad  for  the  purpose  of  having 
it  transported  thereon,  and  the  shipper  was  to  place  the  wood 
in  the  defendant's  cars.  There  the  action  was  brought  to 
recover  damages  on  account  of  unreasonable  delay  in  trans- 
porting some  of  the  wood,  and,  also,  for  the  loss  of  some  por- 
tion thereof.  The  plaintiff  failed  to  recover  on  the  ground 
that  upon  all  the  facts  in  that  case  the  wood  had  not  been 
delivered  to  and  accepted  by  the  railroad  company  for 
immediate  shipment ;  and  no  principle  was  laid  down 
in  that  case  which  can  be  invoked  for  the  protection 
of  the  defendant  in  this.  Here  the  hay  was  delivered  to 
the  defendant  for  immediate  shipment,  and  it  was  accepted 
by  it  and  placed  in  its  freight  house.  It  was  not  stored 
for  the  accommodation  and  convenience  of  the  shippers. 
They  were  there  ready,  willing  and  anxious  to  put  the 
hay  into  the  cars  as  fast  as  the  defendant  would  furnish 
them.  There  was  no  delay  whatever  by  the  request  of  the 
shippers  or  on  account  of  any  act  or  omission  on  their  part 
Whatever  delay  there  was  in  the  shipment  was  due  exclusively 
to  the  omission  of  the  defendant  to  promptly  furnish  cars  for 
the  transportation.    Although  a  railroad  company  may  not  be 
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able  promptly  to  transport  freight  delivered  to  it,  and  there 
may  be  considerable  delay  and  even  long  storage  of  the  freight 
until  cars  can  be  furnished,  nevertheless  it  takes  on  the  charac- 
ter of  a  common  carrier  the  moment  the  property  is  delivered 
and  received  by  it  for  immediate  transportation.  It  can  make 
no  difference  whether  the  railroad  company  was  to  place  this 
hay  in  its  cars  or  whether  the  shippers  were  to  do  that  work. 
Wlioever  was  to  load  the  hay  into  the  cars,  it  was  delivered 
and  received  for  immediate  shipment,  not  for  storage,  not  to 
be  kept  for  the  shippers,  and  not  subject  to  their  control,  and 
it  was  not  in  their  custody.  It  was  simply  left  in  the  freight 
house  of  the  railroad  company  until  it  could  furnish  cars  for 
its  transportation.  It  was  there  for  immediate  shipment,  with 
nothing  more  to  be  done  than  to  place  it  in  the  cars,  and 
whether  that  work  was  to  be  done  by  the  railroad  company 
or  by  the  shippers  can  make  no  difference  in  reason  or  prin- 
ciple. If,  however,  in  such  a  case  the  delay  in  the  shipment 
is  caused  by  some  fault  of  the  shippers,  if  they  are  not  ready 
to  place  the  freight  in  the  cars  when  they  are  furnished,  and 
thus  shipment  is  delayed  until  the  property,  without  the  fault 
of  the  carrier,  is  destroyed,  the  loss  would  then  fall  upon  the 
shippers,  because  it  was  due  to  their  default. 

In  this  case,  at  the  time  of  the  fire,  the  property  was  stored 
fo»*  the  convenience  of  the  carrier  and  not  for  the  convenience 
of  the  shippers,  and  its  destruction  was  due  to  its  default,  and 
in  no  way  to  any  default  on  their  part. 

We,  therefore,  see  no  reason  to  doubt  that  this  recovery 
was  right,  and  that  the  judgment  should  be  affirmed,  with 
costs. 

All  concur  (Peckham  and  Babtlbit,  JJ.,  in  result),  except 
O'Brien,  J.,  taking  no  part. 

Judgment  affirmed. 
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Abohib  D.  Sanders  et  al.,  Appellants,  u  Pottlitzeb  BBoa 

Fbfit  Company,  Respondent.  j  j^^  ^ 

A  stipulation  to  reduce  a  valid  written  contract  to  some  other  form  does 
not  affect  its  validity,  and  the  stipulation  may  not  be  used  by  either  of 
Ihe  parties  for  the  purpose  of  imposing  upon  the  other  additional  burdens 
or  obligations,  or  of  evading  the  performance  of  any  of  the  provisions 
of  the  contract. 

This  rule  applies  where,  by  means  of  letters  and  telegrams  exchanged 
between  the  parties,  a  clear  and  definite  proposition,  containing  all  the 
requirements  of  a  completed  contract,  is  made  by  one  and  accepted  by  the 
other,  with  an  understanding  that  the  agreement  shall  be  expressed  in  a 
formal  writing. 

Where,  therefore,  in  such  a  case  one  of  the  parties  refuses  to  execute  the 
formal  agreement,  unless  certain  material  conditions  and  provisions  are 
inserted  therein  not  contemplated  or  embraced  in  the  correspondence,  to 
which  modification  the  other  party  declines  to  assent,  the  former  is  still 
bound  by  the  contract  as  made  by  the  correspondence. 

Plaintiffs  submitted  to  defendant  a  proposition  in  writing  to  sell  and 
deliver  to  it  certain  carloads  of  apples,  the  proposition  specifying  the 
kind,  quality,  price,  time  and  manner  of  delivery,  which  proposition, 
after  correspondence  by  letter  and  telegraph,  containing  proposed  modi-  * 
fieations  on  the  one  side  and  assent  thereto  on  the  other,  was  accepted 
as  modified,  with  the  understanding  that  a  formal  contract  should  be 
executed.  On  presentation  of  a  contract,  precisely  in  the  terms  agreed 
tx>,  defendant  refused  to  execute*  it  unless  certain  material  modifica- 
tions not  referred  to  in  the  correspondence  were  inserted,  and,  upon 
plaintiffs*  declining  to  assent  thereto,  defendant  notified  them  that  it 
had  placed  its  order*elsewhere.  In  an  action  to  recover  damages,  Tield, 
that  a  valid  and  binding  contract  was  entered  into  by  means  of  the  cor- 
respondence, and  the  obligations  of  the  parties  thereunder  was  not 
affected  by  the  failure  to  execute  the  formal  instrument;  and  that  for 
damages  resulting  from  defendant's  breach  of  the  contract  defendant 
was  liable. 

(Argued  December  7,  1894 ;  decided  December  18,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Com*t  in  the  fifth  judicial  department,  entered  upon  an  order 
naade  June  23,  1893,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 
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JEugene  M.  Ba/rUett  for  appellants.  By  the  exchange  of 
letters  and  telegrams  between  the  parties  their  minds  met 
and  a  valid  contract  was  entered  into.  (  Yassa/r  v.  Campj  11 
N.  Y.  441 ;  Brown  v.  Norton,  50  Hun,  248.)  The  fact  that 
the  contract  by  correspondence  was  to  be  followed  by  a 
formal  writing  does  not,  in  any  manner,  impair  its  obligations. 
{PraU  V.  H.  R.  R.  R.  Co.,  21  N.  Y.  308.) 

Oeo,  W.  Daggett  for  respondent.  There  was  no  contract 
consummated  between  the  parties.  (49  N.  Y.  669 ;  7*.  Cb.  v. 
/Smith,  47  Hun,  474;  Fulerton  v.  BaZton,  58  Barb.  236; 
Kenjown  v.  Byrne,  29  N.  Y.  S.  E.  287;  T&nypUUm  r.  WiUy 
22  id.  251 ;  Brown  v.  Norton,  50  Hun,  248.) 

O'Brien,  J.  The  plaintrfiEs  in  this  action  sought  to  recover 
damages  for  the  breach  of  a  contract  for  the  sale  and  deliveiy 
of  a  quantity  of  apples.  The  complaint  was  dismissed  by  the 
referee  and  his  judgment  was  affirmed  upon  appeal.  The 
only  question  to  be  considered  is  whether  the  contract  stated 
in  the  complaint,  as  the  basis  for  damages,  was  ever  in  fact 
made  so  as  to  become  binding  upon  the  parties.  On  the  28th 
of  October,  1891,  the  plaintiffs  submitted  to  the  defendant 
the  following  proposition  in  writing : 

"Buffalo,  K  Y.,  Oct  28, 1891. 
^*  Messrs.  Pottlitzeb  Bros.  FRurr  Co.,  Lafayette,  Ind. : 

"  GenUemen. —  TVe  offer  you  ten  carloads  of  apples  to  be 
from  175  to  200  barrels  per  car,  put  up  in  good  order,  from 
stock  inspected  by  your  Mr.  Leo  Pottlitzer  at  Nunda  and 
Silver  Springs.  The  apples  not  to  exceed  one-half  green 
fruit,  balance  red  fruit,  to  be  shipped  as  follows : 

"  First  car  between  1st  and  15th  December,  1891. 

"  Second  car  between  15th  and  30th  December,  1891,  and 
one  car  each  ten  days  after  January  1,  1892,  until  all  are 
shipped.  Dates  above  specified  to  be  considered  as  approxi- 
mate a  few  days  either  way,  at  the  price  of  $2.00  per 
barrel,  free  on  board  cars  at  Silver  Springs  and  Nunda,  in 
refrigerator  cars,  this  proposition  to  be  accepted  not  later 
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than  the  31st  inst.,  and  yon  to  paj  us  $500  upon  acceptance 
of  the  proposition,  to  be  deducted  from  the  purchase  price  of 
apples  at  the  rate  of  $100  per  car  on  the  last  five  cars. 
"  Yours  respectfully, 

"J.  SANDERS  &  SON.'' 

To  this  proposition  the  defendant  replied  by  telegraph  on 
October  31st  as  follows : 

"  Lafayettb,  Ind.,  Slat  October. 
**  J.  SAin)EEs  &  Son  : 

"  We  accept  your  proposition  on  apples,  provided  you  will 
change  it  to  read  car  every  eight  days  from  January  first, 
none  in  December ;  wire  acceptance. 

"POTTLITZER  BROS.  FRUIT  CO." 

On  the  same  day  the  plaintiffs  replied  to  this  dispatch  to 
the  effect  that  they  could  not  accept  the  modification  pro- 
posed, but  must  insist  upon  the  original  offer.  On  the  same 
day  the  defendant  answered  the  plaintiffs'  telegram  as  follows : 

^^  Can  only  accept  condition  as  stated  in  last  message.  Only 
way  we  can  accept.  Answer  if  accepted.  Mail  contract  and 
we  will  then  forward  draft. 

"  POTTLITZER  BROS.  FRUIT  CO." 

The  matter  thus  rested  till  Nov.  4,  when  the  plaintiffs 
received  the  following  letter  from  the  defendant : 

"  Lafayettb,  Ind.,  November  2,  1891. 
<*  J.  Sanders  &  Son,  Stafford,  N.  T. : 

"  GenU. — We  are  in  receipt  of  your  telegrams,  also  your 
favor  of  the  Slst  ult.  While  we  no  doubt  think  we  have 
offered  you  a  fair  contract  on  apples,  still  the  dictator  of  this 
has  learned  on  his  return  home  that  there  are  so  many  near-by 
apples  coming  into  market  that  it  will  affect  the  sale  of  apples 
in  December,  and,  therefore,  we  do  not  think  it  advisable  to 
take  the  contract  unless  you  made  it  read  for  shipment  from 
the  Ist  of  January.  We  are  very  sorry  you  cannot  do  this, 
bat  perhaps  we  will  be  able  to  take  some  fruit  from  you,  as 
we  will  need  it  in  the  spring.     If  you  can  change  the  con- 
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tract  80  as  to  read  as  we  wired  you  we  will  accept  it  and  for- 
ward you  draft  in  payment  on  same. 

"POTTLITZER  FEUIT  CO." 

On  receipt  of  this  letter  the  plaintiffs  sent  the  following 
message  to  the  defendant  by  telegraph : 

"  November  4^ 

"  PoTTLiTZER  BROTHERS  Fruit  Company,  Lafaycttc,  Ind. : 

"  Letter  received.  Will  accept  conditions.  If  satisfactory, 
answer  and  will  forward  contract. 

"  J.  SANDERS  &  SOK'* 

The  defendant  replied  to  this  message  by  telegraph  saying : 
"All  right,  send  contract  as  stated  in  our  message."  The  plain- 
tiffs did  prepare  and  send  on  the  contract  precisely  in  the 
terms  embraced  in  the  foregoing  correspondence,  which  was 
the  original  proposition  made  by  the  plaintiffs,  as  modified  by 
defendant's  telegram  above  set  forth,  and  wliich  was  acceded 
to  by  the  plaintiffs.  This  was  not  satisfactory  to  the  defend- 
ant, and  it  returned  it  to  the  plaintiffs  with  certain  modi- 
fications, which  were  not  referred  to  in  the  correspondence. 
These  modifications  were  :  (X)  That  the  fruit  should  be  well 
protected  from  frost  and  well  hayed ;  (2)  that  if,  in  the  judg- 
ment of  the  plaintiffs,  it  was  necessary  or  prudent  that  the 
cars  should  be  fired  through,  the  plaintiffs  should  furnish  the 
stoves  for  the  purpose,  and  the  defendant  pay  the  expense  of 
the  man  to  be  employed  in  looking  after  the  fires  to  be  kept 
in  tiie  cars;  (3)  that  the  plaintiffs  should  line  the  cars  in 
which  the  fruit  was  shipped.  These  conditions  were  more 
burdensome  and  rendered  the  contract  less  profitable  to  the 
plaintiffs.  They  were  not  expressed  in  the  correspondence  and 
I  think  cannot  be  implied.  They  were  not  assented  to  by 
the  plaintiffs,  and  on  their  declining  to  incorporate  them  in 
the  paper  the  defendant  treated  the  negotiations  as  at  an 
end  and  notified  the  plaintiffs  that  it  had  placed  its  order 
with  other  parties.  There  was  some  further  correspondence 
but  it  is  not  material  to  the  question  presented  by  the  appeal. 
The  writings  and  telegrams  that  passed  between  the  parties 
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contain  all  the  elements  of  a  complete  contract.  Nothing 
was  wanting  in  the  plaintiffs'  original  proposition  but  the 
defendant's  assent  to  it  in  order  to  constitute  a  contract  bind- 
ing  upon  both  parties  according  to  its  terms.  This  assent  was 
given  upon  condition  that  a  certain  specified  modification  was 
accepted.  The  plaintiffs  finally  assented  to  the  modification 
and  called  upon  the  defendant  to  signify  its  assent  again  to 
the  whole  arrangement  as  thus  modified  and  it  replied  that 
it  was  "  all  right,"  which  must  be  taken  as  conclusive  evi- 
dence that  the  minds  of  the  parties  had  met  and  agreed  upon  cer- 
tain specified  and  distinct  obligations  which  were  to  be  observed 
by  both.  It  is  true,  as  found  by  the  learned  referee,  that  the 
parties  intended  that  the  agreeement  should  be  formally 
expressed  in  a  single  paper  which,  when  signed,  should  be  the 
evidence  of  what  had  already  been  agreed  upon.  But  neither 
party  was  entitled  to  insert  in  the  paper  any  material  con- 
dition not  referred  to  in  the  correspondence,  and  if  it  was 
inserted  without  the  consent  of  the  other  party  it  was  unau- 
thorized. Hence  the  defendant,  by  insisting  upon  further 
material  conditions  not  expressed  or  implied  in  the  corre- 
spondence, defeated  the  intention  to  reduce  the  agreement  to 
the  form  of  a  single  paper  signed  by  both  parties.  The 
plaintiffs  then  had  the  right  to  fall  back  upon  their  written 
proposition  as  originally  made  and  the  subsequent  letters  and 
telegrams,  and  if  they  constituted  a  contract  of  themselves 
the  absence  of  the  formal  agreement  contemplated  was  not 
under  the  circumstances  material.  When  the  parties  intend 
that  a  mere  verbal  agreement  shall  be  finally  reduced  to  writ- 
ing as  the  evidence  of  the  terms  of  the  contract  it  may  be 
true  that  nothing  is  binding  upon  either  party  until  the  writ- 
ing is  executed. 

But  here  the  contract  was  already  in  writing,  and  it  was 
none  the  less  obligatory  upon  both  parties  because  they 
intended  that  it  should  be  put  into  another  form,  especially 
when  their  intention  is  made  impossible  by  the  act  of  one  or 
the  other  of  the  parties  by  insisting  upon  the  insertion  of 
conditions  and  provisions  not  contemplated  or  embraced  in 


I 


214  Sandebs  et  aL  v.  P.  B.  F.  Co.  [Dec., 

Opinion  of  the  Court,  per  O'Brien,  J.  [VoL  144. 

the  correspondence.  ( Vassar  v.  Camp,  11  N.  Y.  441 ; 
JBrovm  v.  N(yrton,  50  Hun,  248 ;  Pratt  v.  H.  R.  R.  R.  Co.y 
21  N.  Y.  308.)  The  principle  that  governs  in  such  cases  wa& 
•clearly  stated  by  Judge  Selden  in  the  case  last  cited  in  these 
words :  "  A  contract  to  make  and  execute  a  certain  writ- 
ten agreement,  the  terms  of  which  are  mutually  understood 
and  agreed  upon,  is,  in  all  respects,  as  valid  and  obligatory, 
whe^  no  statutory  objection  interposes,  as  the  written  con- 
tract itself  would  be,  if  executed.  If,  therefore,  it  should 
appear  that  the  minds  of  the  parties  had  met ;  that  a  proposi- 
tion for  a  contract  had  been  made  by  one  party  and  accepted 
by  the  other;  that  the  terms  of  this  contract  were  in  all 
respects  definitely  understood  and  agreed  upon,  and  that  a 
part  of  the  mutual  understanding  was,  that  a  written  contract, 
embodying  these  terms,  should  be  drawn  and  executed  by  the 
respective  parties,  this  is  an  obligatory  contract,  which  neither 
party  is  at  liberty  to  refuse  to  perform." 

In  this  case  it  is  apparent  that  the  minds  of  the  parties  met 
through  the  correspondence  upon  all  the  terms  as  well  as  the 
subject-matter  of  the  contract,  and  that  the  subsequent  failure 
to  reduce  this  contract  to  the  precise  form  intended,  for  the 
reason  stated,  did  not  aflEect  the  obligations  of  either  party, 
which  had  already  attached,  and  they  may  now  resort  to  the 
primary  evidence  of  their  mutual  stipulations.  Any  other 
rule  would  always  permit  a  party  who  has  entered  into  a  con- 
tract like  this  through  letters  and  teltegraphic  messages  to  vio- 
late it  whenever  the  understanding  was  that  it  should  be 
reduced  to  another  written  form,  by  simply  suggesting  other 
and  additional  terms  and  conditions.  If  this  were  the  rule 
the  contract  would  never  be  completed  in  cases  where  by 
changes  in  the  market  or  other  events  occurring  subsequent  to 
the  written  negotiations  it  became  the  interest  of  either  party 
to  adopt  that  course  in  order  to  escape  or  evade  obligations 
incurred  in  the  ordinary  course  of  commercial  business.  A 
stipulation  to  reduce  a  valid  written  contract  to  some  other 
form  cannot  be  used  for  the  purpose  of  imposing  upon  either 
party  additional  burdens  or  obligations  or  of  evading  the  per- 
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formance  of  those  tilings  which  the  parties  have  mutually- 
agreed  upon  by  such  means  as  made  the  promise  or  assent 
binding  in  law.  There  was  no  proof  of  any  custom  existing 
between  the  shippers  and  consignees  of  such  property  in 
regard  to  the  payment  of  the  expense  of  firing,  lining  and 
haying  the  cars.  If  it  be  said  that  such  precautions  are  neces- 
sary in  order  to  protect  the  property  while  in  transit,  that 
does  not  help  the  defendant.  The  question  still  remains, 
who  was  to  bear  the  expense  ?  The  plaintiffs  had  not  agreed 
to  pay  it  any  more  than  they  had  agreed  to  pay  the  freight  or 
incur  the  other  expenses  of  transportation.  The  plaintiffs 
sent  a  plain  proposition  which  the  defendant  accepted  without 
any  such  conditions  as  it  subsequently  sought  to  attach  to 
it.  That  the  parties  intended  to  make  and  sign  a  final  paper 
does  not  warrant  the  inference  that  they  also  intended  to 
make  another  and  different  agreement.  The  defendant  is 
in  no  better  position  than  it  would  be  in  case  it  had  refused 
to  sign  the  final  writing  without  alleging  any  reasons  what- 
ever. The  principle,  therefore,  which  is  involved  in  the 
case  is  this,  can  parties  who  have  exchanged  letters  and  tele- 
grams with  a  view  to  an  agreement,  and  have  arrived  at  a 
point  where  a  clear  and  definite  proposition  is  made  on  the 
one  side  and  accepted  on  the  other,  with  an  understanding 
that  the  agreement  shall  be  expressed  in  a  formal  writing, 
ever  be  bound  until  that  writing  is  signed  ?  If  they  are  at 
liberty  to  repudiate  the  proposition  or  acceptance,  as  the  case 
may  be,  at  any  time  before  the  paper  is  signed,  and  as  the 
market  may  go  up  or  down,  then  this  case  is  well  decided. 
But  if  at  the  close  of  the  correspondence  the  plaintiffs  became 
bound  by  their  offer  and  the  defendant  by  its  acceptance 
of  that  offer,  whether  the  final  writing  was  signed  or  not,  as  I 
think  they  did,  under  such  circumstances  as  the  record  dis- 
closes, then  the  conclusion  of  the  learned  referee  was  erro- 
neous. I'o  allow  either  party  to  repudiate  the  obligations 
clearly  expressed  in  the  correspondence,  unless  the  other  will 
assent  to  material  conditions,  not  before  referred  to,  or  to  be 
implied  from  the  transaction,  would  be  introducing  an  ele- 
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ment  of  great  confusion  and  uncertainty  into  the  law  of  con- 
tracts. K  the  parties  did  not  become  bound  in  this  case,  they 
cannot  be  bound  in  any  case  until  the  writing  is  executed. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Eael,  Gbay  and  Babtlbtt,  JJ., 
dissenting. 

Judgment  reversed. 


Edmund  Deyo,  Appellant,  v.  Fosteb  B.  Mobss,  as  Executor, 
etc.,  et  ah,  Bespondents. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  728),  authoriz- 
ing amendments  of  pleadings'  by  the  court,  it  has  power  to  direct  an 
amendment  of  a  complaint,  although  it  changes  the  cause  of  action  and 
substitutes  another  belonging  to  a  different  class,  where  the  result 
sought  to  be  reached  is  the  same. 

Where,  therefore,  in  an  action  brought  by  a  creditor  of  a  decedent 
to  reach  certain  real  estate  of  which  he  died  seized,  situate  in  another 
state,  the  original  complaint  was  based  upon  the  theory  that  defend- 
ants, who  were  devisees,  had  fraudulently  conspired  to  defeat  the  claims 
of  creditors  by  means  of  a  sale  and  conveyance  of  the  real  estate,  and 
the  parties  entered  into  a  stipulation  allowing  plaintiff's  attorney  to  serve 
an  amended  or  supplemental  complaint  such  as  the  court  had  power  to 
authorize,  and  an  amended  complaint  was  served  setting  out  a  cause  of 
action  against  defendants  as  devisees  to  recover  the  proceeds  of  the  real 
estate,  based  upon  the  provisions  of  the  Code  of  Civil  Procedure 
(§  1843,  et  96q.\  making  devisees  liable  for  the  debts  of  their  testator  and 
providing  for  the  bringing  of  actions  to  enforce  the  liability,  hdd,  that 
the  amended  complaint  was  authorized  by  the  stipulation,  and  so  that 
an  order  of  Qerueral  Term,  reversing  an  order  of  Special  Term,  which 
denied  a  motion  to  strike  out  the  amended  complaint,  was  error. 

Deyo  V.  Morsa  (74  Hun,  224),  reversed, 

(Argued  December  10,  1894;  decided  December  18,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  6, 
1893,  which  reversed  an  order  of  Special  Term  denying  a 
motion  to  strike  out  an  amended  or  supplemental  complaint 
and  granted  said  motion. 
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A  stipulation  was  entered  into  between  the  parties  to  this 
itction  by  the  terms  of  which  plaintiff  was  authorized  to  serve 
an  amended  or  supplemental  complaint  or  either  and  defend- 
imt  was  given  thirty  days  within  which  to  demur  or  answer. 

This  motion  was  made  on  the  ground  that  the  so-called 
amended  complaint  served  was  not  an  amended  complaint, 
but  an  abandonment  of  the  original  cause  of  action  and  the 
.substitution  of  a  new  one. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

cTl  A.  Qriawold  for  appellant.  The  learned  judge  at  the 
Oeneral  Term  gives  as  his  reason  for  striking  out  the  amended 
•complaint,  that  it  was  not  in  fact  an  amended  complaint, 
but  an  abandonment  of  the  original  cause  of  action  and  the 
substitution  of  a  new  one.  This  was  error.  {Brown  v. 
Leigh,  49  N.  Y.  78 ;  Hope  v.  iV^.  Y.  S,  B,  Co.,  48  N.  Y.  S. 
E.  729.)  The  learned  judge,  in  the  opinion  at  General  Term, 
refers  to  a  stipulation  of  the  attorneys  that  plaintiff  might 
«erve  a  supplemental  and  amended  complaint,  or  either,  as  the 
only  authority  for  the  plaintiff  to  serve  an  amended  com- 
plaint, entirely  overlooking  and  ignoring  the  order  of  the 
court.  (12  Abb.  Fr.  106.)  The  statute  requires  the  action 
to  be  brought  against  all  of  the  devisees  jointly  and  that  judg- 
ment be  rendered  against  each  separately.  (Code  Civ.  Pro. 
§§  1839, 1846.)  No  possible  harm  can  come  to  these  defend- 
ants if  this  amended  complaint  shall  stand.  (Code  Civ.  Pro. 
§  720 ;  Lajpham  v.  Bice,  55  N.  Y.  472.) 

Howard  Chipp,  Jr.,  for  respondents.  The  order  appealed 
from  is  not  appealable  to  this  court.  (Code  Civ.  Pro.  §  190, 
subd.  2 ;  F.,  etc.,  Co.  v.  B.,  etc.,  Co.,  109  N.  Y.  342 ;  Quimby 
V.  Claflin,  77  id.  270 ;  Holyoke  v.  Adams,  59  id.  233 ;  Gold- 
lerg  v.  UHey,  60  id.  427.)  It  can  hardly  be  questioned  that, 
the  new  complaint  sets  up  an  entirely  new  cause  of  action, 
distinct  from  and  affecting  different  parties  from  the  cause  of 
laction  set  forth  in  the  original  complaint.  (Code  Civ.  Pro. 
'!§  1848,  1851;  Clift  v.  Moaes,  116  N.  Y.  158;  Parsons  v. 
SicKELs  —Vol.  XCIX.        28 
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Botoney  7  Paige,  354 ;  Howell  v.  Janvrin^  69  Hnn,  305.)  The 
proposed  amendment  was  not  authorized  by  tlie  stipulation  of 
February  thirteenth.  ( Van  Wormer  v.  Va/n  WormeTy  57 
Hun,  496 ;  Van  Aemam  v.  Bleistein,  102  N.  Y.  359 ;  Becker 
V.  Larmont,  13  How.  Pr.  23 ;  Holly  v.  Grofy  29  Hun,  443 ; 
Tiffany  v.  Boerman^  2  id.  643 ;  Howell  v.  Ja/imriny  69  id. 
305 ;  N,  S,  S.  Co.  v.  Sheehan,  122  K  Y.  466 ;  O.  Co.  v.  R., 
W,  (&  0.  B.  E.  Co,,  5  N.  Y.  Supp.  659 ;  Barnes  v.  Quigley, 
59  N.  Y.  265;  Code  Civ.  Pro.  §  1846.)  The  motion  should 
have  been  granted,  as  the  proposed  amended  complaint  sets 
forth  two  distinct  causes  of  action  which  can  be  legally  united. 
(Code  Civ.  Pro.  §§  484,  1845;  Hawyard  v.  McDonald,  7 
N.  Y.  Civ.  Pro.  Eep.  101 ;  Oreene  v.  Martin,  27  Hun,  246.) 

Andbews,  Ch.  J.  The  stipulation  authorized  the  plaintiffs 
attorney  to  serve  an  amended  or  supplemental  complaint, 
reserving  to  the  defendants  the  right  to  make  such  motion  in 
relation  thereto  as  they  should  be  advised,  and  it  authorized 
the  defendants  to  serve  an  amended  or  supplemental  answer. 
Before  the  stipulation  was  made  both  parties  contemplated 
making  an  application  to  the  court  for  permission  to  serve 
amended  pleadings.  The  plain  object  of  the  stipulation  was 
to  enable  the  parties,  without  notice,  to  do  what  the  court 
upon  application  might  authorize  to  be  done.  The  plaintiffs 
attorney  thereupon  served  an  amended  complaint,  setting  out 
a  cause  of  action  based  on  the  statute,  art.  2,  title  3,  chapter 
15,  of  the  Civil  Code,  against  the  defendants  as  devisees,  to 
recover  the  proceeds  of  real  estate  devised  to  them,  situated  in 
the  state  of  Pennsylvania,  which  they  had  conveyed.  The 
action  was  brought  by  the  plaintiff  as  creditor  of  the  dece- 
dent, in  behalf  of  himself  and  all  others  similarly  situated. 
The  cause  of  action  set  out  in  the  original  complaint  was  based 
upon  the  theory  that  the  defendants  had  fraudulently  con- 
spired to  defeat  the  claims  of  creditors  by  means  of  a  sale  and 
conveyance  of  the  real  estate  devised,  and  the  complaint  asked 
that  the  conveyance  be  set  aside,  or  in  the  alternative  that  the 
defendants  account  for  the  proceeds  received  by  them  on  the 
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sale,  and  for  the  appointment  of  a  receiver.  The  causes  of 
action  in  the  two  complaints  were  distinct.  The  original  com- 
plaint was  based  on  fraud,  and  the  amended  complaint  on  the 
statute,  and  in  such  an  action  the  element  of  fraud  has  no 
place.  The  General  Term  reversed  the  order  of  the  Special 
Term,  which  denied  a  motion  in  behalf  of  the  defendants  to 
strike  out  the  amended  complaint,  made  on  the  ground  that  it 
set  up  a  new  and  diflEerent  cause  of  action  from  that  in  the 
original  complaint.  The  ground  of  the  reversal  seems  to  have 
been  based  on  the  view  that  the  power  of  the  court  to  author- 
ize an  amendment  of  a  complaint  before  trial,  does  not  extend 
to  an  amendment  which  changes  the  cause  of  action. 

We  think  the  settled  practice  is  opposed  to  the  rule  declared 
by  the  General  Term.  Whether  an  amendment  of  a  pleading 
ahaU  be  allowed  in  such  a  case  is,  in  general,  a  matter  of  dis- 
cretion in  the  court.  The  General  Term  has  the  right  to 
review  the  exercise  of  such  discretion  by  the  Special  Term, 
and  its  order  made  in  the  exercise  of  tliis  power  of  review 
could  not  be  reviewed  here.  But  the  stipulation,  by  its  true 
construction,  authorized  such  amendment  as  the  court  had 
power  to  grant,  and  the  case,  therefore,  depends  on  the  power 
of  the  Special  Term  to  authorize  an  amendment  before  trial 
of  a  complaint,  so  as  to  permit  a  substitution  of  a  diflEerent 
cause  of  action  from  that  originally  alleged.  We  think  this 
question  was,  in  principle,  determined  in  the  case  of  Brown 
V.  Leigh  (49  N.  Y.  78),  where  it  was  held  that,  under  sec.  172 
of  the  former  Code,  which  permitted  a  pleading  to  be  once 
amended  by  a  party,  of  course  and  without  costs,  an  amend- 
ment of  a  complaint  which  changed  the  cause  of  action  and 
substituted  another  cause  of  action  belonging  to  a  different 
class  was  authorized.  The  power  of  amendment  given  to  the 
court  by  section  723  of  the  present  Code  is  entitled  at  least  to 
as  liberal  a  construction  as  the  power  granted  to  the  party  to 
amend  as  of  right  under  section  172  of  the  former  Code.  The 
power  of  the  court  to  grant  or  deny  the  relief,  or  to  impose 
such  terms  as  justice  may  seem  to  require,  is  an  adequate  pro- 
tection against  an  oppressive  exercise  of  the  power.    To 
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deprive  the  court  of  this  power  would,  in  many  cases,  result 
in  injustice  and  encourage  litigation.  The  present  case  is  an 
illustration.  The  causes  of  action  were  legally  distinct,  but 
the  purpose  of  both  complaints  was  to  compel  the  application 
of  the  decedent's  property  to  the  payment  of  his  debts,  and 
whether  the  result  was  reached  by  treating  the  conveyance  by 
the  defendants  as  fraudulent,  or  by  compelling  them  to 
account  for  the  proceeds  of  the  property,  as  provided  under 
the  statute,  does  not  affect  the  substantial  purpose  of  the  action. 
The  amended  complaint  relieved  the  defendants  from  the 
imputation  of  fraud,  and  in  that  respect  might  be  deemed 
more  favorable  to  them.  If  they  could  have  defeated  the 
action  in  its  original  form  this  was  no  just  reason  why  they 
should  not,  by  amendment  of  the  complaint,  be  put  in  a  posi- 
tion where  the  real  cx)ntroversy  as  between  the  creditors  and 
themselves  may  be  tried  and  adjudicated. 

The  order  of  the  General  Term  should  be  reversed  and  that 
of  the  Special  Term  affirmed,  with  costs  in  both  courts. 

AH  concur. 

Ordered  accordingly^ 


James  Shaw,  as  Trustee,  etc.,  Bespondent,  v.  The  Sabanao 
HoBSE  Nail  Company  et  al,.  Appellants. 

The  board  of  directors  of  a  manufacturing  corporation  authorized  the 
issuing  of  coupon  bonds  secured  by  mortgage  on  its  real  estate  ''  for 
the  purpose  of  raising  money  to  pay  off  the  floating  debts  of  the  com- 
pany," and  one  W.  was  authorized  to  negotiate  the  bonds  at  a  price  not 
less  than  par  and  accrued  interest.  Some  of  the  bonds  issued  pursuant 
to  the  resolution  were  sold  by  the  agent  in  precise  accordance  with  such 
authority  and  the  proceeds  received  by  the  corporation;  others  were 
pledged  as  collateral  security  for  prior  debts.  The  corporation  became 
insolvent,  the  mortgage  was  foreclosed  and  the  property  sold.  In  pro- 
oeedings  to  determine  as  to  the  application  of  the  proceeds,  Tteld,  that  W. 
had  no  authority  to  pledge  the  bonds,  but  was  bound  to  sell  them  for 
money  or  at  least  so  to  dispose  of  them  as  to  pay  debts  of  the  company, 
and,  therefore,  that  the  holders  of  the  bonds  so  pledged  were  not  entitled 
to  share  in  the  proceeds. 

Reported  below,  78  Hun,  7. 

(Argued  December  10,  1894 ;  decided  December  18,  1894.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  thiixi  judicial  department,  made  May  8,  1894, 
which  affirmed  an  order  of  Special  Term  modifying  an  order 
of  Special  Term  which  modified  the  report  of  a  referee  and 
confirmed  the  same  as  modified. 

In  January,  1883,  the  Saranac  Horse  Nail  Company  owed 
a  large  amount  of  debts,  and  its  board  of  directors  duly 
resolved  to  issue  coupon  bonds  of  the  company  to  the  amount 
of  $30,000,  of  the  denomination  of  $500  each,  secured  by  • 
mortgage  upon  its  real  estate,  "for  the  purpose  of  raising 
money  to  pay  the  floating  debts  of  the  company,"  and 
Andrew  Williams  was  authorized  to  negotiate  the  bonds 
at  a  price  not  less  than  par  and  accrued  interest.  In  pur- 
Buance  of  this  authority,  Williams,  in  May,  1883,  sold  to 
Parker,  Foote,  Ryan  and  Purdy,  the  respondents  upon  this 
appeal,  bonds  amounting  in  the  aggregate  to  $6,500,  and 
received  the  full  amount  thereof ;  and  no  question  is  made  in 
this  proceeding  that  those  bonds  are  valid  and  legal  obliga- 
tions for  the  full  amount  due  thereon  against  the  company. 
In  the  same  year  he  sold  to  Town,  Farrell,  Moffett  and  Ellis 
bonds  to  the  aggregate  amount  of  $7,000,  and  received  full 
value  for  such  bonds,  and  no  question  is  made  that  the  bonds 
were,  in  the  hands  of  the  persons  to  whom  they  were  sold, 
valid  obligations  against  the  company.  In  1885  the  company 
was  indebted  to  the  Keeseville  National  Bank  to  the  amount 
of  $5,000,  whicli  indebtedness  had  been  contracted  for  money 
actually  received  from  the  bank  by  the  company  between  one 
and  two  years  before ;  and  the  bank  was  pressing  for  payment 
of  the  indebtedness  and  for  additional  security.  Whereupon 
the  note  of  the  company  was  given,  indorsed  by  Williams,  and 
he  delivered  to  the  bank,  as  collateral  security  for  the  note, 
bonds  amounting  to  $5,000.  In  the  same  year  the  company 
was  indebted  to  the  Iron  National  Bank  of  Plattsburgh,  in  the 
sum  of  $3,850,  for  money  had  by  the  company  some  time 
before ;  and  a  note  was  made  by  the  company  for  that  sum, 
and  as  collateral  security  thereto  Williams  delivered  to  the 
bank  bonds  of  the  company  amounting  to  $4,000.    About  the 
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same  time  the  company  was  indebted  to  the  Vilas  National 
Bank  of  Plattsburgh  for  money  had  by  the  company  some 
considerable  time  before,  and  to  secnre  that  indebtedness  a 
note  was  given  to  it  by  the  company  for  $7,250,  and  bonds  of 
the  company  of  the  par  value  of  $7,500  were  delivered  to  the 
bank  by  Williams  as  collateral  security  to  that  note. 

The  company  became  insolvent  in  1886,  and  afterwards  the 
mortgage  upon  its  real  estate,  given  to  secure  its  bonds,  wa« 
•foreclosed  and  the  real  estate  sold,  and  the  proceeds  of  the 
€ale  amounted  to  about  $10,000.  There  was  a  reference  to  a 
referee  to  determine  how  many  bonds  had  been  issued  and 
were  outstanding  which  were  entitled  to  share  in  such  pro- 
ceeds. The  referee,  after  hearing  the  parties  interested, 
reported  that  all  the  bonds  above  mentioned,  except  those 
held  by  the  respondents,  belonged  to  the  estate  of  S.  F.  Vilas, 
deceased,  which  is  represented  by  his  administrators,  the 
appellante,  and  that  all  such  bonds,  to  the  extent  of  the  interest 
of  that  estate  in  them,  were  entitled  to  Qharepro  rata  in  such 
proceeds.  Upon  the  presentation  of  his  report  for  confirma- 
tion at  the  Special  Term,  it  was  held  that  the  only  bonds 
-entitled  to  share  in  the  proceeds  of  the  sale  were  those  held 
by  the  respondents,  and  an  order  was  there  entered  to  that 
effect.  From  that  order  the  administrators  of  Vilas  appealed 
to  the  General  Term,  where  it  was  affirmed,  and  then  they 
appealed  to  lliis  court. 

G.  H.  Beckwith  for  the  appellants.  The  agreement  of  May 
18,  1886,  was  not  binding  upon  the  administrators  or  their 
cestui  que  trust  (Laws  of  1875,  chap.  611,  §  25  ;  Hardman 
V.  Sage^  124  N.  Y.  25.)  It  was  error  for  the  court  to  exclude 
from  participation  in  the  proceeds  of  the  sale  of  the  mort- 
gaged premises  any  of  the  bonds  held  by  the  appellants,  par- 
ticularly the  bonds  of  Mrs.  To^vn  purchased  by  Mr.  Vilas  in ' 
his  lifetime,  and  the  bonds  purchased  by  Mr.  Williams  tf  Far- 
rell,  Moffett  and  Mrs.  Ellis,  and  subsequently  transferred  to  the 
administrators.  {Duncmnh  v.  N.  Y.  <&  K,  R.  R,  Co.^  84  N. 
Y.  190 ;  Guntlier  v.  Myer,  22  N.  Y.   Supp.  50;  138  N.  Y. 
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«54 ;  19  id.  207 ;  26  id.  410 ;  Sickels  v.  Richardson^  23  Hun, 
539 ;  Broohmcm  v.  MetcaJf,  32  N.  Y.  691 ;  Bank  v.  Hodge^ 
35  id.  65 ;  Piatt  v.  Bebee,  57  id.  339 ;  42  id.  490 ;  40  Barb. 
279 ;  63  id.  215-237;  3  Sandf.  222;  Cromwdl  v.  Co.  of  Sac, 
96  U.  S.  51-60.)  The  conclusions  arrived  at  by  the  court  at 
Special  Term  are  based  upon  erroneous  assumptions  of  fact, 
and  overlook  plain  provisions  of  statute,  and  hence  are  errone- 
ous.   (124  N.  Y.  25 ;  71  id.  597 ;  79  Hun,  261 ;  6  id.  55.) 

T.  F.  Conway  for  respondent.  The  respondents  Purdy, 
Parker,  Ryan  and  Foote  are  entitled  to  be  paid  in  full  the  bonds 
held  by  them  with  interest  from  the  proceeds  of  the  foreclosure 
sale,  before  any  part  of  such  proceeds  are  applied  in  payment  of 
the  bonds  held  by  the  appellants.  {Blahison  v.  Dudley^  6 
Duer,  373 ;  SiTm  v.  TJ.  S,  T.  Co.,  103  K  Y.  472-489 ;  Ma/ngam 
V.  City  of  Brooklyn,  98  id.  595 ;  McOaffin  v.  City  of  Cohoes, 
74  id.  387-389 ;  Corning  v.  McCullough,  1  id.  47 ;  Craighead 
V.  Paterson,  72  id.  279-284 ;  Wood  v.  Goodridge,  6  Cush.  117 
Jfodge  V.  Conibs,  1  Black,  192 :  Easton  v.  Clark,  35  K  Y.  225 
Hitch  V.  Smith,  82  id.  627 ;  M.  Bank  v.  Livingston,  74  id.  223 
Duncomh  v.  N.  Y.,  H.  cfe  N.  R.  R.  Co.,  84  id.  190 ;  U.  S.  v. 
Rice,  92  U.  S.  281.)  The  $7,000  bonds  sold  and  now  presented 
by  the  administrators,  are  not  entitled  to  share  in  the  distribution 
until  the  respondent's  bonds  are  paid  in  full.  (Laws  of  1875, 
chap.  611 ;  Barlow  v.  Myers,  64  N.  Y.  41 ;  Lawrence  v,  Fox, 
20  id.  268  ;  Saunders  v.  Riley,  105  id.  12 ;  Paulding  v.  C.  S. 
Co.,  94  id.  340 ;  Granger  v.  Crouch,  86  id.  494.)  PlaintiflE,  as 
trnstee,  was  clearly  entitled  to  the  commissions  allowed  him  in 
the  court  below.  ( U.  S.  T.  Co.  v.  N.  T.,  W.  S.  A  B.  R.  Co., 
101  N.  Y.  478 ;  Code  Civ.  Pro.  §  3220  ;  King  v.  TaJJbot,  40  K 
Y.  76,  96.)  The  trustee  is  not  chargeable  with  interest  on  the 
funds  coming  into  his  hands  and  held  by  him  in  trust,  and  it  was 
properly  so  held  by  the  court  below.  {Town  of  Lyons  v. 
Chmnherlain,  26  Hun,  49  ;  King  v,  Talbot,  40  N.  Y.  96.) 

Eakl,  J.     We  are  of  opinion  that  the  referee  was  right  in 
holding  that  the  bonds  sold  and  delivered  to  Town,  Farrell, 
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Moffett  and  Ellis,  and  subsequently  transferred  to  Vilas,  or 
his  administrators,  were  entitled  to  share  pro  rata  in  the  pro- 
ceeds of  the  sale  of  the  real  estate.  Those  bonds  were  issued 
in  precise  accordance  with  the  authority  conferred  upon 
Williams,  and  the  company  received  the  full  amount  thereof 
in  cash.  They  have  never  been  paid  or  discharged  by  the 
company,  and  in  the  hands  of  the  administrators  of  Vilas,  to 
the  extent  of  their  interest  therein,  they  were  valid  obligations 
against  the  company ;  and  we  can  perceive  no  reason,  legal  or 
equitable,  why  they  should  not  share  in  the  proceeds  of  the 
real  estate. 

As  to  the  bonds  delivered  to  the  banks  for  collateral  secu- 
rity, a  different  question  is  presented.  Those  bonds  were 
pledged  to  the  banks  to  secure  prior  debts  of  the  company. 
Williams  had  no  authority  to  pledge  the  bonds.  His  sole 
authority  was  to  negotiate  them  at  a  price  not  less  than  par 
and  accrued  interest,  for  the  purpose  of  raising  money  to  pay 
the  floating  debts  of  the  company.  He  was  bound  to  sell  th^ 
bonds  for  money,  or  at  least  so  to  dispose  of  them  as  to  pay 
the  debts  of  the  company.  If  he  pledged  them  they  paid  no 
debts  of  the  company,  but  rather  increased  than  diminished 
such  debts.  It  has  been  frequently  held  that  an  authority  to 
sell  does  not  authorize  a  pledge  or  mortgage.  {Cummin^  v. 
Williamson^  1  Sand.  Ch.  17 ;  Waldron  v.  McComh^  1  Hill, 
111 ;  Bloomer  v.  Watdron^  3  id.  361  ;  Albany  Fire  Ins.  Co. 
V.  Bay^  4  N.  Y.  9  ;  Merchants^  Bank  v.  Livingston^  74  id. 
223  ;  Wright  on  Agency,  79  ;  Meacham  on  Agency,  sec.  356; 
Story  on  Agency,  78.)  Tlierefore,  If  the  banks  as  pledgees 
were  claiming  to  share  in  the  proceeds  of  the  mortgage  sale, 
their  claim  could  be  successfully  resisted  on  the  ground  that  the 
bonds  had  not  become  legal  obligations  against  the  company. 
Nothing  has  happened  since  the  bonds  were  pledged  to  render 
them  valid  and  legal.  The  pledge  has  never  been  ratified  by  the 
company,  and  the  debts  have  never  been  paid,  and  the  bonds 
have  not  accomplished  the  purpose  for  which  they  were 
authorized  to  be  issued.  Williams  and  the  administrators  of 
Vilas,  by  an  arrangement  between  them  and  for  their  own  pro- 
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tection  as  stockholders  of  the  company,  purchased  and  took 
an  assignment  of  these  debts  from  the  banks,  and  with  the 
debts  took  a  delivery  of  the  bonds  held  by  the  banks  as  col- 
lateral security.  Williams  afterwards  assigned  his  interest  in 
the  debts  and  bonds  to  the  administrators,  and  they,  therefore, 
hold  the  debts  as  assignees,  and  hold  the  bonds  as  the  banks 
held  them,  as  collateral  security  to  the  debts.  The  bonds  are 
invalid  in  their  hands  as  they  were  invalid  when  held  by  the 
banks,  and  we  see  no  ground  whatever  upon  which  they  can 
legally  claun  to  share  in  the  Droceeds  of  the  mortgaged  real 
estate. 

Our  conclusion,  therefore,  is  that  the  orders  of  the  General 
and  Special  Terms  should  be  so  modified  as  to  divide  the  funds 
held  for  distribution  pro  rata  between  the  respondents  and 
the  appellants,  so  far  as  the  appellants  represent  bonds  sold, 
as  found  and  determined  in  the  report  of  the  referee,  and  as 
thus  modified  the  report  of  the  referee  should  be  confirmed, 
and  the  orders  affirmed,  without  costs  to  any  of  the  parties  in 
any  of  the  courts. 

All  concur. 

Ordered  accordingly. 


The  People  ex  rel.  Henry  J.  Warren,  Appellant,  v,  August 
Beck,  as  Sheriff,  etc.,  Kespondent. 

The  provision  of  the  charter  of  the  city  of  Buffalo,  as  revised  in  1891 
(§  504,  chap.  105,  Laws  of  1891),  which  provides  that  in  contracting  for 
any  work  by  the  city  a  clause  shall  be  inserted  in  the  contract  binding 
the  contractor  not  to  discriminate  in  the  performance  of  the  work 
against  members  of  labor  organizations,  or  to  accept  any  more  than 
eight  hours  as  a  day's  work,  is  not  penal  in  its  character,  but  simply 
directory  as  to  certain  provisions  to  be  inserted  in  the  contract. 

A  contract  for  certain  city  work  was  entered  into  between  it  and  a  corpora- 
tion. The  contract  contained  the  clause  required  by  the  charter.  The 
superintendent  of  the  company  in  carrying  out  the  contract  employed 
men  at  agreed  wages  for  a  day's  work  of  ten  hours.  Said  superintend- 
ent was  convicted  in  the  Police  Court  of  said  city  of  a  misdemeanor  in 
violating  said  provision.  Held,  that  the  arrest,  trial  and  conviction  were 
Sickels— Vol.  XCIX.        29 
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without  jurisdiction  and  void;  that  the  clause  did  not  in  any  way  apply 
to  the  superintendent;  also,  that  the  clause  could  not  be  the  basis  for 
the  criminal  indictment  of  any  person  for  a  misdemeanor. 

(Argued  December  10,  1894;  decided  December  18,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  made  October  8,  1894,  which 
aflSrmed  an  order  of  the  Special  Terra  vacating  a  writ  of 
habeas  corpus  issued  on  behalf  of  the  relator. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion* 

John  Q.  Milbum,  Fr<mk  R.  Perhms  and  A.  S.  Worthing 
ton  for  appellant. 

Dcmiel  J.  Kenefick  for  respondent. 

Babtlett,  J.  The  relator  was  convicted  in  the  Police 
Court  of  the  city  of  Buffalo  of  a  misdemeanor  for  vio- 
lating section  504,  ch.  105,  L.  1891,  entitled  "An  act  to 
revise  the  charter  of  the  city  of  Buffalo."  That  section  is  as 
follows :  "  In  contracting  for  any  work  required  to  be  done 
by  the  city  a  clause  shall  be  inserted  that  the  contractor  sub- 
mitting proposals  shall  bind  himself  in  the  performance  of 
such  work  not  to  discriminate  either  as  to  workmen  or  wages 
against  members  of  labor  organizations,  or  to  accept  any  more 
than  eight  hours  as  a  day's  work,  to  be  performed  within  nine 
consecutive  hours.  Nor  shall  any  man  or  set  of  men  be 
employed  for  more  than  eight  hours  in  twenty-four  consecu- 
tive hours  except  in  case  of  necessity,  in  which  case  pay  for 
such  labor  shall  be  at  the  rate  of  time  and  one-half  for  all  time 
in  excess  of  such  eight  hours." 

After  the  passage  of  this  act  the  Barber  Asphalt  Company, 
a  corporation  organized  under  the  laws  of  West  Virginia, 
entered  into  a  contract  with  the  city  of  Buffalo  to  pave  a 
portion  of  Delaware  avenue. 

The  relator  was  the  superintendent  of  the  company.  In 
carrying  out  this  contract  men  were  employed  at  agreed  wages 
for  a  day's  work  of  ten  hours. 
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For  this  employment  the  relator  was  tried  and  convicted. 

The  conviction  was  aflSrmed  by  the  General  Term  of  the 
Supreme  Court. 

As  this  court  could  not  review  upon  appeal  the  judgment 
of  the  General  Term  a  writ  of  habeas  corpus  was  sued  out  for 
the  avowed  purpose  of  testing  the  constitutionality  of  the  pro- 
vision in  the  charter  of  the  city  of  Buffalo  already  quoted. 

The  Special  Term  of  the  Superior  Court  of  the  city  of 
Buffalo  dismissed  the  writ  and  the  General  Term  affirmed 
that  decision.  From  the  latter  order  an  appeal  was  taken  to 
this  court. 

In  the  courts  below  elaborate  opinions  were  delivered  in 
which  the  alleged  unconstitutionality  of  tlie  clause  in  question 
was  discussed  at  length.  In  the  view  we  take  of  this  appeal 
it  is  unnecessary  to  consider  the  constitutional  question  sought 
to  be  presented. 

The  clause  in  the  charter  of  the  city  of  Buffalo  now  under 
examination  is  found  near  the  close  of  a  lengthy  act  under 
the  heading  of  "  General  Provisions,"  and  is  wholly  adminis- 
trative in  its  nature,  and  directs  in  detail  the  manner  in  which 
contracts  shall  be  drawn  relating  to  any  work  required  to  be 
done  by  the  city ;  it  is  not  penal  in  character,  nor  does  it 
impose  upon  any  one  entering  into  a  contract  with  the  city 
«ny  duty  or  obligation  whatsoever ;  it  simply  deals  with  the 
general  subject  of  contracts  and  prescribes  certain  provisions 
to  be  inserted  by  the  city  in  any  contract. 

When  the  city  of  Buffalo  entered  into  the  contract  with  the 
Barber  Asphalt  Company,  which  is  the  basis  of  this  proceed- 
ing, it  inserted  therein  the  provisions  required  by  this  clause 
of  the  charter.  We  are  not  called  upon  at  this  time  to  decide 
the  legal  effect  of  the  alleged  violation  of  these  provisions  by 
the  Barber  Asphalt  Company. 

We  do  hold,  however,  that  this  clause  does  not  in  any  way 
apply  to  the  relator,  and  that  his  arrest,  trial  and  conviction 
were  without  jurisdiction,  and  void. 

We  are  also  of  opinion  that  this  clause  cannot  be  the  basis 
for  the  criminal  indictment  of  any  person  for  a  misdemeanor. 
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The  order  appealed  from  vacating  the  writ  of  habeas  corpus 
flhould  be  reversed  and  the  discharge  of  the  relator  granted. 
All  concur. 
Ordered  accordingly.      

In  the  Matter  of  the  Application  of  The  Buffalo  Mdtuai* 
Gas  Light  Company,  Eespondent,  for  an  Order  Directing 
The  Board  of  Supervisors  of  Erie  County,  Appellant,  to 
Correct  the  Assessment  Roll  of  the  Third  Ward  in  the 
City  of  BuflEalo  for  1893. 

A  county  judge  has  no  authority  or  control  over  the  action  of  assessors  or 
other  officers  or  bodies  empowered  to  make  assessments  and  to  levy  and 
impose  taxes,  save  8u<(h  as  is  expressly  given  by  statute. 

Under  the  provision  of  the  "  County  Act "  (§  16,  chap.  686,  Laws  of  1892), 
giving  to  a  board  of  supervisors  power  to  correct  *'any  manifest  clerical 
error  in  any  assessment "  coming  before  it  for  review,  '  *  and  to  cause  to  be 
refunded  to  any  person  the  amount  collected  from  him  of  any  tax  ille- 
gally or  improperly  assessed  or  levied,"  and  providing  that  "upon  the 
order  of  the  County  Court  it  shall  refund  any  such  tax,"  the  only  power 
given  to  that  court  is  to  direct  the  refunding  of  an  illegal  tax  that  has 
been  paid;  this  does  not  carry  with  it  by  implication  the  power  to  can- 
cel a  tax  before  payment  or  to  restrain  its  collection. 

Accordingly  held,  that  an  order  of  a  county  judge  was  void  which 
directed  the  board  of  supervisors  of  the  county  to  cancel  a  tax  illegally 
imposed  upon  a  corporation  by  the  action  of  the  board  in  extending  a 
tax  for  state  purposes,  upon  the  assessments  for  which  the  corporation 
was  not  liable,  and  restrained  the  collection  of  such  tax. 

It  tfiems,  that  as  no  application  was  made  to  said  board  for  a  correction  of 
the  error,  and  as  no  correction  was  made  by  it  while  in  session,  its  power 
over  the  matter  was  ended,  and  could  not  be  called  into  action  again  until 
payment  of  the  t&x;  and  that  until  an  application  to  have  it  refunded  has 
been  made  to  the  board,  the  County  Court  has  no  authority  to  make  any 
order  on  the  subject. 

(Argued  December  10,  1894 ;  decided  December  18, 1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  17, 1894, 
which  affirmed  an  order  of  the  County  Court  of  Erie  county, 
the  nature  of  which,  and  the  facts,  so  far  as  material,  are  set 
forth  in  the  opinion. 
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Charles  F.  Tahor  for  appellant.  In  the  absence  of  a  statute 
expressly  authorizing  the  same,  even  the  Supreme  Court  would 
have  no  power  by  motion  to  make  the  order  granted  in  this 
proceeding,  {lleywood  v.  City  of  Buffalo^  14  N.  Y.  534 ; 
TT.  R,  7?.  Co.  V.  Nolan,  48  id.  519 ;  M.  B,  L.  Im.  Co.  v. 
Bd.  of  Suj^s.,  3  Keyes,  182 ;  V.  cfe  //.  C  Co.  v.  Atkiiis,  121 
N.  Y.  249 ;  Thomas  v.  M.  P.  Union,  Id.  52 ;  People  v.  W. 
8.  Bank,  39  Hun,  528.)  But  the  County  Court  is  one  of 
special  and  limited  jurisdiction.  {Frees  v.  Ford,  6  N.  Y.  176 ; 
Avery  v.  WiUis,  24  Hun,  548;  Kundolfy.  ThaJmier,  12  K 
Y.  593 ;  Buckhout  v.  Rail,  28  Hun,  484 ;  Williams  v.  Corey, 
46  id.  408 ;  Parr  v.  Parr,  121  N.  Y.  678  ;  Thomas  v.  Har- 
mon,  122  id.  88 ;  Gilbert  v.  York,  111  id.  548.)  The  County 
Court  had  no  power  to  make  the  order  herein.  {In  re  D.  cfe 
H.  C  Co.,  129  N.  Y.  112 ;  In  re  MilUr,  110  id.  222  ;  EngU 
V.  Fisher,  102  id.  403.)  In  any  event  it  is  not  to  be  inferred, 
in  the  absence  of  express  direction  to  that  effect,  that  the  leg- 
islature intended  to  confer  upon  a  County  Court  the  equi- 
table power,  by  order,  to  compel  the  cancellation  of  a  tax 
after  the  roll  has  left  the  hands  of  the  supervisors ;  a  power 
which  the  Supreme  Court  has  never  possessed.  {People 
V.  Queens  Co.,  82  N.  Y.  277;  Ve  Hart  v.  Hatch,  3 
Hun,  381;  Grade  v.  Freeland,  1  K  Y.  232;  Wheaton 
V.  GaUs,  18  id.  406;  AUxander  v.  Bennett,  60  id.  204.) 
If  the  tax  was  illegal,  null  and  void,  the  petitioner  could  have 
paid*the  same  and  then  have  compelled  the  refunding  of  it 
under  the  statute  of  1892,  or  by  an  action  against  the  individ- 
ual supervisors  of  the  board  and  the  county  treasurer  it  could 
in  that  way  have  obtained  complete  redress.  {D.  cfe  H  C 
Co.  V.  Atkins,  121  K  Y.  250 ;  People  v.  Qiieens  Co.,  82  id. 
277.)  ^  What  is  claimed  here  by  the  appellant  is  that  the 
power  given  to  the  County  Court  to  compel  the  refunding  of 
a  tax  does  not  include  the  alleged  incidental  power  to  cancel 
a  tax  before  collection  or  payment.  There  is  no  necessary 
connection  whatever  between  the  two  things,  and  the  latter 
power  cannot  be  inferred  from  the  former.  {Gregory  v. 
Mayor,  etc.,  113  N.  Y.  416 ;  City  of  Rochester  v.  CampheU, 
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123  id.  414.)  An  examination  of  the  statute  of  1892  will  dis- 
close the  fact  that  it  is  not  clear,  by  any  means,  that  the  board 
of  supervisors  had  any  power  to  make  the  separation  of  the 
local  from  the  state  tax,  or  strike  the  same  from  the  rolL 
{People  V.  Tompkins^  40  Hun,  232 ;  Mygatt  v.  Waahhumy 
15  K  T.  321.) 

Ansley  Wilcox  for  respondent.  The  County  Court  had 
authority  to  make  the  order  appealed  from.  (Laws  of  1892, 
chap.  686,  §  16 ;  77  N.  T.  342 ;  78  id.  561 ;  PeopU  v.  Bd. 
Suprs.,  82  id.  275 ;  People  v.  Bd.  Suprs.,  34  Hun,  266 ;  38 
id.  7;  40  id.  228;  D.  cfe  H.  C.  Co.  v.  Atkins,  48  id.  456; 
121  N.  Y.  246 ;  M.  B.  Z.  A.  Co.  v.  Suprs.,  3  Abb.  Ct.  App. 
Dec.  344 ;  In  re  Douglass,  48  Hun,  318.) 

O'Brien,  J.  The  county  judge  of  the  county  of  Erie  made 
an  order  in  this  proceeding  on  the  14th  of  April,  1894,  direct- 
ing the  board  of  supervisors  of  that  county  fo  cancel  a  tax  for 
the  year  1893,  levied  by  them  at  their  regular  session  for  that 
year,  against  the  petitioner.  The  Buffalo  Mutual  Gas  light 
Company,  and  restraining  the  officer  empowered  to  collect  the 
taxes  in  that  county  from  collecting  this  tax.  The  order  was 
not  made  until  after  the  board  had  completed  its  business  and 
finally  adjourned.  The  action  of  the  county  judge  was  based 
upon  the  following  facts,  which  are  not  disputed  :  The  prop- 
erty of  the  company  was  assessed  at  $350,000,  upon  which  the 
board  levied  a  tax,  for  state  and  local  purposes,  of  $1,776.25, 
but  of  this  amount  $903  was  levied  for  state  purposes.  The 
company  is  one  of  the  corporations  which  is  taxable  for  state 
purposes  under  chapter  361  of  the  Laws  of  1881,  and  for  the 
year  1883  it  paid  that  tax  to  the  state,  amounting  to  $1,500. 
It  is  admitted  that  the  company  was  exempt  from  any  further 
taxation  for  state  purposes,  but  still  remained  liable  to  taxa- 
tion for  all  other  purposes.  Since  the  corporation  was  liable 
to  taxation  for  local  purposes,  the  assessment  was  properly 
made  by  the  assessors  and  returned  to  the  board,  and  the  only 
error  committed  was  in  extending  a  tax  upon  the  assessment 
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for  state  purposes.  '  This  was  the  act  of  the  board  itself,  which 
they  could  have  corrected  while  in  session,  and  probably  would 
have  done  so  had  the  company  made  application  to  them  for 
that  purpose.  No  such  application  was  made,  however,  but 
application  was  first  made  after  they  had  adjourned,  and  that 
to  the  county  judge.  While  the  order  seeks  to  do  nothing 
more  than  exact  justice  in  this  particular  case,  yet  it  cannot 
be  sustained  for  the  reason  that  there  was  no  power  to  make 
it.  The  legislature  has  conferred  power  in  some  cases  upon 
the  courts  and  upon  judicial  officers  to  control  or  review  the 
action  of  assessors  and  other  local  bodies  empowered  to  make 
assessments  and  to  levy  and  impose  taxes,  but  this  power  has 
always  been  cautiously  granted  and  carefully  guarded.  Any 
general  or  extensive  power  of  that  kind,  or  even  to  permit 
those  bodies  or  officers  themselves  to  change  their  decisions  or 
their  official  action  after  their  work  had  once  been  completed, 
would  obviously  be  productive  of  great  confusion  and  mis- 
chief. The  county  judge  in  this  case  had  no  general  common- 
law  or  equity  power  over  the  subject,  and  no  such  power  is 
claimed.  He  had  no  power  whatever  except  that  conferred 
by  §  16  of  chapter  686  of  the  Laws  of  1892.  This  statute  is 
a  revision  of  statutes  previously  existing  on  the  same  subject, 
and  which  had  frequently  been  amended  and  changed  by  the 
legislature.  (Laws  of  1869,  ch.  855,  §  5;  Laws  of  1871,  ch. 
695 ;  Laws  of  1884,  ch.  141 ;  Laws  of  1885,  ch.  326.)  The 
meaning  and  application  of  these  several  acts  has  been,  from 
time  to  time,  the  subject  of  much  contention  in  the  courts, 
and  the  decisions  are  not  entirely  harmonious.  {People  exrel. 
V.  Supervisors  of  Ulster  Co,^  65  N.  Y.  300 ;  Matter  of  Herm- 
ance^  71  id.  484 ;  Matter  of  the  Catholic  Protectory^  77  id. 
342 ;  Williams  v.  Supervisors  of  Wayne  Co,^  78  id.  561.) 

The  present  statute  of  1892,  above  referred  to,  reads  as 
follows : 

"  Any  such  board  may  correct  any  manifest  clerical  or  other 
error  in  any  assessment  or  returns  made  by  any  one  or  more 
town  officers  to  such  board,  or  which  may  or  shall  properly 
come  before  such  board  for  its  action,  confirmation  or  review. 


232  Matter  of  B.  M.  G.  L.  Co.  [Dec, 

Opinion  of  the  CJourt,  per  O'Bhien,  J.  [Vol.  144. 

and  cause  to  be  refunded  to  any  person  the  amount  collected 
from  him  of  any  tax  illegally  or  unproperly  assessed  or  levied 
and  upon  the  order  of  the  county  court  it  shall  refund  any 
Buch  tax. 

When  this  enactment  is  read  in  connection  with  the  previous 
statutes  and  the  decisions  refeiTcd  to,  its  true  meaning  and 
application  is  not  difficult  to  ascertain. 

1.  It  conferred  power  upon  boards  of  supervisors,  while  in 
session,  to  correct  any  manifest  clerical  or  other  errors  in  the 
assessment  rolls.  But  they  were  given  no  power  over  juris- 
dictional or  otlier  legal  questions  arising  upon  the  work  of  the 
assessors.  They  could  correct  only  such  errors  as  were 
manifest  from  an  inspection  of  the  rolls  themselves,  without 
argument  or  evidence.  In  this  case  there  was  no  error  appar- 
ent in  the  work  of  the  assessors,  and,  hence,  that  part  of  the 
section  did  not  apply. 

2.  But  they  were  also  empowered  to  correct  like  errors 
which  appeared  in  their  own  work  in  levying  or  extending  the 
taxes  upon  the  rolls,  since  it  must  have  come  before  them  for 
their  action  or  review  before  signing  the  warrants  for  the  col- 
lectiu»n  of  the  taxes  in  the  several  towns  and  wards.  This 
would  have  authorized  the  board  to  cancel  the  tax  in  question, 
and  had  they  refused  to  do  so,  the  company  would  have  had 
a  remedy  by  mandamus  to  compel  a  performance  of  a  plain 
duty,  or  if  not  then,  doubtless,  some  other  appropriate  legal 
remedy. 

3.  A  still  more  extensive  power  is  also  conferred,  as  the 
board  may  cause  to  be  refunded  to  any  person  the  amount  col- 
lected from  him  of  any  illegal  tax  levied  upon  his  property. 
This  was  an  illegal  tax,  so  far  as  it  was  levied  for  state  pur- 
poses, but  the  power  to  direct  it  to  be  refunded  does  not  come 
into  action  until  it  has  been  paid.  The  power  to  refund  taxes 
illegally  or  improperly  assessed  must  necessarily  carry  with  it 
power  to  inquire  into  the  grounds  upon  which  it  is  claimed 
they  are  illegal,  and  to  determine  for  themselves  whether  tliey 
are  illegal  or  not,  at  least  in  the  first  instance,  so  that  it  will  be 
seen  that  thus  far  no  power  whatever  has  been  conferred  upon 
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the  county  judge.  The  board  is  to  act  for  itself  according  to 
its  own  rules  of  procedure. 

4.  But  the  legislature  anticipated  the  possibility  that  the 
board  might  neglect  or  refuse  to  refund  an  illegal  tax  to  the 
person  who  had  paid  it.  In  such  cases  the  board  is  required 
bj  the  statjite  to  cause  it  to  be  refunded  upon  the  order  of  the 
county  judge,  and  this  is  the  only  power  which  the  statute  has 
conferred  upon  that  officer.  It  is  quite  clear  that  he  had  no 
power  to  make  the  order  in  question.  The  power  to  refund 
a  tax  once  paid  conferred  by  statute  upon  a  board  or  officer 
of  special  and  limited  jurisdiction,  does  not  carry  with  it  by 
iniplication  the  power  to  cancel  the  tax  before  payment  or  to 
restrain  its  collection.  Such  a  construction  in  matters  con- 
cerning the  imposition,  correction  and  payment  of  taxes,  how- 
ever convenient  or  just  it  might  be  in  this  case,  would  be 
dangerous,  and  might  be  productive  of  mischief  if  sanctioned 
as  a  general  principle,  and,  moreover,  would  be  very  difficult 
to  defend  in  any  case. 

The  board  could  have  corrected  the  error  before  signing  the 
warrant  for  the  collection  of  the  tax ;  but  not  having  done  so, 
and  not  having  been  requested  to  do  so,  the  power  of  the  board 
over  the  matter  ended  and  cannot  be  called  into  action  again 
until  the  tax  is  paid,  and  not  until  an  application  for  the  pur- 
pose of  having  it  refunded  has  been  made  to  them,  can  the 
county  judge  make  any  order  on  the  subject. 

The  order  ot  the  General  Term,  and  that  of  the  couhty 
judge,  must  be  reversed,  with  costs  in  all  courts. 

All  concur. 

Ordered  accordingly. 

SiOKELs— Vol.  XCIX,        80 
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The  People  ex  rel.  William  Witte,  Appellant,  v.  Jakes  A. 
Roberts,  Comptroller,xetc.,  Respondent. 

Under  the  provisions  of  the  act  of  1893,  in  reference  to  the  redemption  of 
lands  sold  for  taxes,  which  authorizes  the  state  comptroller,  in  case  of 
an  invalid  tax  sale,  where  he  does  not  discover  tluit  the  sale  was  invalid 
until  after  a  conveyance  of  the  land  sold  has  been  executed,  "  on  appli- 
cation of  any  person  having  an  interest  therein  at  the  time  of  the  sale," 
to  cancel  the  sale  and  refund  the  money  paid,  such  an  application  may 
not  be  made  by  the  owner  of  the  land  at  the  time  of  the  sale,  but  only 
by  the  purchaser  at  the  sale. 

(Argued  December  10,  1894;  decided  December  18,  1894.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  4, 
1894,  wliich  affirmed  an  order  of  the  Special  Term  denying 
an  application  for  a  writ  of  mandamus  against  the  comptroller 
of  the  state. 

The  relator  was  in  1874  the  owner  of  a  lot  of  land  situate 
in  the  town  of  Flat  bush,  Kings  county,  and  as  such  owner  on 
the  12th  day  of  December,  1874,  duly  paid  the  tax  thereon 
for  that  year  to  the  collector  of  the  town.  Notwithstanding 
such  payment  the  tax  was  returned  as  unpaid  by  the  collector 
through  mistake,  and  at  the  tax  sale  in  November,  1881,  the 
lot  was  sold  by  the  comptroller  for  the  non-payment  of  that 
tax  to  the  People  of  the  state,  who  continued  to  hold  the  tax 
title  until  Nov.  24th,  1891,  when  it  was  sold  by  the  commis- 
sioners of  the  land  office  to  Henry  Patten.  The  relator  was 
ignorant  of  the  return  of  the  tax  of  1874  as  unpaid,  and  of 
the  tax  sale  of  his  lot  until  recently,  when  on  examination  of 
the  title  preparatory  to  a  proposed  conveyance  by  him  these 
facts  were  disclosed  through  the  records  of  the  comptroller's 
office.  The  relator  then  applied  to  the  comptroller  for  a 
cancellation  of  the  tax  sale  on  the  ground  that  the  tax  of 
1874  had  been  legally  paid.  The  comptroller  denied  the 
application,  and  then  the  relator  applied  at  a  Special  Term  of 
the   Supreme  Court  for  a  peremptory  writ  of  mandamus 
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directed  to  the  comptroller  to  compel  him  to  cancel  the  tax, 
and  the  Special  Term  denied  his  application.  He  then 
appealed  to  the  General  Term,  and  from  affirmance  there  to 
this  court. 

James  F,  Tracey  for  appellant.  Under  chapter  711  of  the 
Laws  of  1893  a  state  tax  sale,  invalid  because  of  a  prior  legal 
payment  of  the  tax,  may  be  cancelled  by  the  comptroller  upon 
application  by  the  owner  of  the  land.  (  Wright  CasCy  104  N. 
T.  369 ;  Sutherland  on  Stat.  Const.  §  225 ;  Laws  of  1891, 
chap.  211 ;  Code  Civ.  Pro.  §  388 ;  Gilmore  v.  Ham,  142  N. 
T.  1 ;  Schoener  v.  lAsaauer,  107  id.  Ill,  117 ;  People  v. 
Turner,  117  id.  227.)  The  provisions  of  section  20  of  the 
statute  apply  to  past  as  well  as  to  future  sales.  {Zenhard  v. 
I/i/nchj  62  How.  Pr.  56 ;  Kannrich  v.  Castlemom,  21  Mo. 
App.  587 ;  People  v.  Wilmerdmg,  136  N.  Y.  373 ;  GromweU 
V.  McLean,  123  id.  474 ;  In  re  Prime,  136  id.  397 ;  People 
«B  rel.  V.  Spicer,  99  id.  225.) 

W,  E.  Kiaeelbv/rgh,  Jr.,  for  respondent.  Prior  to  the 
passage  of  chapter  711,  Laws  of  1893,  the  remedy  of  cancella- 
tion was  not  to  be  resorted  to  by  an  owner  of  lands  sold  for 
non-payment  of  taxes.  Chapter  711,  Laws  of  1893,  has  not 
altered  the  law  in  this  respect.  (Laws  of  1823,  chap.  262 ;  1 
K.  S.  413,  §  89 ;  Laws  of  1850,  chap.  298,  §§  102,  104;  Laws 
of  1855,  chap.  427,  §§  83,  85  ;  People  ex  rel.  v.  Chapin,  104 
N.  Y.  369 ;  105  id.  309 ;  OBi/ram.deT  v.  Darling,  127  id, 
70 ;  People  ex  rel.  v.  WempU,  139  id.  240.)  The  statute  of 
1893  is  a  continuance  of  the  Jaw  of  1855,  and  sales  of  land 
made  before  1893  can  only  be  canceled  in  accordance  with  the 
terms  of  the  latter.     (Stat.  Cons.  Act.  §  32.) 

Per  Curiam.  Prior  to  1891  various  statutes  in  this  state 
authorized  the  comptroller  to  cancel  tax  sales  upon  discovery 
that  they  were  for  any  reason  illegal  or  invalid.  Those  stat- 
utes did  not  specify  the  persons  who  could  apply  to  the  comp- 
troller for  such  cancellations  and  invoke  his  action.     (Laws 
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of  1823,  chap.  26 ;  1  E.  S.  413,  sees.  89,  91 ;  Laws  of  1851, 
chap.  98,  sees.  102,  104 ;  Laws  of  1855,  chap.  427,  sees.  83, 
85.)  In  People  ex  rel.  Wright  v.  Chapm  (104  N.vT.  369) 
we  held  that  under  the  statutes  then  in  force  the  application 
to  the  comptroller  for  the  cancellation  of  the  tax  sale  could 
only  be  made  by  the  purchaser  at  the  sale.  Thereafter,  by 
chapter  217  of  the  Laws  of  1891,  the  previous  statutes  were 
amended  by  the  following  provision:  "All  applications 
heretofore  or  hereafter  made  to  the  comptroller  for  the  can- 
cellation of  any  tax  sale,  by  any  person  interested  in  the 
event  thereof,  shall  be  heard  and  determined  by  him,  and 
his  determination  shall  be  subject  to  review  by  certiorari  or 
otherwise."  Notwithstanding  that  amendment  we  again  held 
in  the  Ha/milton  Park  case  (139  N.  T.  240)  that  the  applica- 
tion for  cancellation  could  be  made  only  by  the  purchaser,  and 
that  the  owner  had  no  standing  whatever  for  that  purpose. 
Before  that  decision  was  announced,  and  after  the  action  of 
the  comptroller  there  under  review  had  been  taken,  the  act 
chapter  711  of  the  Laws  of  1893  had  been  passed,  and  in  that 
act  the  language  pertaining  to  the  present  inquiry  is  as  fol- 
lows :  "  If  he  (the  comptroller)  shall  not  discover  that  the  sale 
was  invalid  until  after  a  conveyance  of  the  lands  sold  shall 
have  been  executed,  he  shall,  on  application  of  any  person 
having  any  interest  therein  at  the  time  of  the  sale,  on  receiv- 
ing proof  thereof,  cancel  the  sale,  refund  out  of  the  state 
treasury  to  the  purchaser,  his  representatives  or  assigns,  the 
purchase  money  and  interest  thereon,  and  re-charge  the  county 
from  which  the  tax  was  returned  with  the  amount  of  purchase 
money  and  interest  from  the  time  of  sale,  which  the  county 
shall  cause  to  be  levried  and  paid  into  the  state  treasury ;  on 
any  such  application  the  comptroller  may  appoint  a  commis- 
sioner with  like  powers  and  duties  as  in  case  of  an  application 
for  redemption." 

The  present  application  is  made  under  that  act,  and  the 
claim  of  the  relator  is  that  under  its  phraseology,  he,  as  owner 
of  the  lot  at  the  time  of  the  sale,  can  make  the  application. 

It  is  very  clear  that  if,  under  the  act,  he,  as  owner,  can  make 
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the  application  on  the  ground  that  he  was  interested  in  the 
land  at  the  time  of  the  sale,  the  purchaser  at  the  sale  cannot 
make  the  application,  and  that  thus  the  entire  policy  of  the  state 
as  to  such  applications  which  had  existed  for  seventy  years  has 
been  radically  changed.  If  the  legislature  had  intended  to 
provide  that  the  owner  could  make  the  application,  we  think 
in  view  of  the  prior  decisions  of  this  court  that  it  would  have 
so  provided  in  plain  terms.  With  the  language  as  it  now 
appears  in  the  act  we  are  quite  unwilling  to  hold  that  the 
policy  of  the  state  has  been  changed,  and  that  the  effect  of 
our  prior  decision  has  been  subverted.  We  must  adhere  to 
those  decisions  until  by  satisfactory  language  the  legislative 
intent  to  change  the  law  so  as  to  authorize  the  application  for 
cancellation  by  the  owner  has  been  more  plainly  manifested. 

The  order  of  the  General  Term  should  be  aflirmed,  with  costs. 

All  concur,  except  Eabl,  J.,  dissenting. 

Order  affirmed. 


Claba.  M.  Jaoobie,  Appellant,  v.  Henry  Migkle,  Impleaded, 
etc.,  Respondent. 

Where  the  complaint  in  a  foreclosure  action  alleged  the  existence  of  a 
prior  mortgage,  and  in  the  prayer  for  relief  it  was  asked  that  the  amount 
due  thereon  be  ascertained  and  first  paid  out  of  the  proceeds  of  sale,  and 
the  owner  of  the  prior  mortgage  was  made  a  party  and  sujffered  default, 
and  the  judgment  followed  the  prayer  for  relief,  held,  that  such  prior 
incumbrancer  was  concluded  by  the  judgment;  and  so,  that  it  was  a  bar 
to  the  maintenance  of  an  action  to  foreclose  his  mortgage. 

a  teems,  that  whUe  a  prior  incumbrancer  is  not  a  necessary  or  proper  party 
in  an  action  to  foreclose  a  mortgage,  yet,  if  made  a  party,  the  court  has 
Jurisdiction,  and  may  grant  the  relief  demanded  in  the  complaint  in  case 
he  makes  default;  that  if  he  does  not  desire  to  have  his  rights  adjudi- 
cated he  should  appear,  and  by  answer  or  demurrer  raise  the  question 
that  he  is  improperly  made  a  party. 

(Argued  December  13,  1894  ;  decided  December  21,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
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made  July  8, 1893,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  an  order  dismissing  the  complaint  on 
trial  at  Circuit  without  a  jury. 

This  was  an  action  for  the  foreclosure  of  a  mortgage. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

JJ.  P.  King  for  appellant.  The  only  proper  parties  to  an 
action  of  foreclosure  are  the  mortgagor,  mortgagee  and  those 
who  have  acquired  rights  under  them,  subsequent  to  the  mort- 
gage, so  far  as  legal  rights  are  concerned.  (/.  /.  S.  Bank  v. 
Ooldman^  75  N.  Y.  127 ;  Mclieynolds  v.  MunnSy  3  EeyeSi 
214 ;  E.  F.  I.  Co.  v.  lent,  6  Paige,  635 ;  Lewis  v.  Sntith^ 
6  Seld.  82;  Clements y.   Qri9U)oldy  46  Hun,  380;  Smithy. 

J.  H,  Bain  for  respondi^t*  The  judgment  in  the  prior 
action  is  final  and  conclusive  between  the  parties,  not  only  as 
to  the  matters  actually  determined,  but  as  to  every  other  mat- 
ter which  the  parties  might  have  litigated  and  have  had 
decided  as  incident  to  or  essentially  connected  with  the  sub- 
ject-matter of  the  original  action,  either  as  a  matter  of  claim 
or  defense.  {Patrick  v.  Shaffer ^  94  N.  Y.  430  ;  JorcUm  v. 
Van  Eppsy  85  id.  427,  436 ;  Embury  v.  Conner^  3  id.  522; 
Parkhurst  v.  Berdell,  110  id.  392 ;  Krekder  v.  Bitter^  62  id. 
872 ;  Church  v.  Kidd^  88  id.  654 ;  Pray  v.  Hegemmt^  98  id. 
852;  Qoeld  v.  Iffla^  111  id.  177;  Gates  v.  Preston,  41  id. 
113 ;  Newton  v.  Hook,  48  id.  676 ,  Porter  v.  Kingsbury,  77 
id.  167  ;  Schuele  v.  Reiman,  86  id.  273 »,  E.  S.  Bank\.  Oddr 
man,  75  id.  127.)  All  persons  having  any  interest  in  the 
premises  may  be  made  parties.  The  fact  that  other  persons 
were  parties  is  no  objection.  (58  N.  Y.  628 ;  Van  JDerkempt 
V.  SheUm,  11  Paige,  29  ;  Doctor  v.  Smith,  16  Hun,  245 ;  M. 
T.  Co.  V.  T.  R.  Co.,  43  id.  521.) 

Earl,  J.  The  plaintiff  and  the  defendant  Guilford  each 
had  a  mortgage  upon  real  estate  in  Warren  county,  her  mort- 
gage being  prior  to  his.    He  commenced  an  action  to  foreclose 
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his  mortgage  in  July,  1891,  making  her  a  defendant  therein. 
The  complaint  in  that  action  alleged  her  mortgage,  and  that 
it  was  prior  to  his  mortgage,  and,  among  other  things, 
demanded  that  the  amount  due  upon  her  mortgage  should  be 
ascertained  and  paid  before  the  amount  due  upon  his.  She 
suffered  default  in  the  action  and  judgment  was  rendered 
therein  which  provided  that  out  of  the  proceeds  of  the  sale  of 
the  premises  her  mortgage  should  be  first  paid.  In  Septem- 
ber, 1891,  she  commenced  this  action  to  foreclose  her  mort- 
gage, making  him  a  defendant,  and  by  a  supplemental  answer 
served  by  him  in  Nov.,  1892,  he  alleged,  as  a  defense  to  the 
action,  that,  before  the  commencement  thereof,  he  commenced 
the  action  for  the  foreclosure  of  his  mortgage,  making  her  one 
of  the  defendants  therein  as  the  holder  of  the  prior  mortgage, 
and  that  that  action  had  been  prosecuted  to  judgment,  and 
that  final  judgment  of  foreclosure  and  sale  had  been  rendered 
therein  providing  for  the  prior  payment  of  her  mortgage. 

The  court  below  held  that  the  prior  action  and  judgment 
therein  were  a  bar  to  the  maintenance  of  this  action,  and  dis- 
missed the  complaint ;  and  the  sole  question  for  our  determi- 
nation is  whether  the  judgment  of  foreclosure  and  sale  in  the 
junior  mortgagee's  action  is  a  bar  to  the  maintenance  of  the 
action  brought  by  the  plaintiff  as  prior  mortgagee. 

It  is  undoubtedly  the  general  rule  that  the  only  proper  par- 
ties to  an  action  of  mortgage  foreclosure  are  the  mortgagee 
and  mortgagor  and  those  who  have  acquired  rights  under 
them  subsequent  to  the  mortgage.  It  has  been  held  that 
where  the  prior  incumbrancer  has  been  made  a  party  defend- 
ant in  the  foreclosure  action,  under  a  complaint  in  the  usual 
form,  alleging  that  such  incumbrancer's  interest  is  subordinate 
to  the  mortgage,  and  containing  the  usual  prayer  for  judg- 
ment, and  the  usual  judgment  in  foreclosure  is  rendered,  the 
interest  of  the  incumbrancer  is  not  cut  off  by  the  sale  under 
such  a  judgment.  {McReynolds  v.  Munna^  2  Keyes,  214 ; 
Lewis  V.  Smithy  9  N.  T.  502 ;  Immigrants^  Industrial  Sav- 
ings Bank  v.  Goldman^  75  id.  127 ;  Smith  v.  HohertSy  91  id. 
470 ;  Holcomb  v.  Holcomby  2  Barb.  20.)    But  where  the  com- 
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plaint  in  the  foreclosure  action  alleges  the  prior  incumbrance, 
and  prays  for  relief  that  the  amount  due  thereon  be  ascer- 
tained, and  that  such  amount  be  first  paid  out  of  the  proceeds 
of  the  sale  in  foreclosure,  and*  the  judgment  follows  the 
prayer  of  the  complaint,  it  has  never  been  doubted  in  any 
case  that  the  prior  incumbrancer  suffering  default  in  such  an 
action  is  concluded  by  the  judgment  therein.  In  such  an 
action  the  court  has  jurisdiction  of  the  subject  of  the  action 
and  the  parties,  and  it  cannot  be  doubted  that  it  can  render 
judgment  against  a  defaulting  defendant  in  precise  accordance 
with  the  prayer  for  relief. 

If  Mrs.  Jacobie  did  not  desire  to  have  her  rights,  as  prior 
mortgage,  adjudicated  in  the  action  brought  by  Guilford, 
she  should  have  appeared  and  demurred  or  answered  in  that 
action,  and  thus  have  raised  the  question  that  she  was  not  a 
proper  party  thereto,  and  had  it  adjudicated  therein.  But 
having,  by  her  default,  consented  that  judgment  compre- 
hended within  the  prayer  for  relief  might  be  rendered 
against  her,  she  cannot  attack  that  judgment  collaterally,  or 
successfully  object  that  it  does  not  conclude  her  bs  to  every- 
thing therein  contained  and  adjudicated.  If  she  omitted,  by 
any  inadvertence  or  excusable  neglect,  to  answer  or  demur 
in  that  action,  her  only  relief  was  by  an  application  to  the 
court  to  open  her  default  and  to  permit  her  to  come  in  and 
defend  the  action.  If  she  is  now  in  anywise  embarrassed  by 
that  adjudication  in  consequence  of  something  that  has  hap- 
pened since  it  was  made,  her  relief  must  be  obtained  from 
the  court  in  which  the  judgment  was  rendered.  A  prior 
mortgagee  may  be  prejudiced  by  being  made  a  party  defend- 
ant in  an  action  commenced  by  the  junior  mortgagee.  Some 
person  made  a  party  defendant  in  such  an  action  may  defend 
against  the  junior  mortgage,  and  thus  there  may  be  prolonged 
litigation,  and  the  prior  mortgagee  may  be  delayed  in  the 
enforcement  of  his  mortgage,  or  in  other  ways  embarrassed ; 
but  his  relief  in  all  such  cases  must  be  by  application  to  the 
court  in  which  the  action  is  pending,  and  it  has  ample  power 
to  mould  its  relief  to  the  exigencies  of  the  case  so  as  to  pro- 
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tect  the  prior  inctunbrancer  from  all  unnecessary  loss  and 
damage. 

We  are,  therefore,  of  opinion  that  this  judgmen.t  was  right, 
and  should  be  affirmed,  with  costs. 

All  concur.  . 

Judgment  affirmed. 


The  City  of  Schenectady,  Eespondent,  v.  The  Tbustbes 
OF  Union  College,  etc..  Appellant. 

Land  lying  in  an  open  public  city  street  is  in  no  proper  sense  a  city  lot; 
and  so,  the  owner  of  the  fee  of  the  street  may  not  properly  be  termed 
the  owner  of  a  lot. 

Defendant  is  the  owner  of  the  soil  of  two  of  plaintiffs  streets,  which  run 
into  and  terminate  in  U.  street.  Under  the  provisions  of  the  city  charter 
(§  42,  chap.  885,  Laws  of  1862),  authorizing  plaintiffs  common  coimcil 
to  adopt  ordinances  providing  for  the  paving  of  any  of  its  streets,  "  at 
the  expense  of  the  owners  or  occupants  of  the  lots  and  buildings  lying 
upon  them,"  said  common  council  passed  an  ordinance  directing  the 
paving  of  U.  street.  The  work  was  done  under  a  contract  in  which  a 
distinct  price  was  fixed  for  paving  in  front  of  each  lot  on  the  street. 
A  price  was  fixed  for  paving  the  portion  of  U.  street  in  front  of  the 
terminus  of  each  of  said  two  streets  which  were  termed  lots  in  the  con- 
tract. In  an  action  to  recover  the  prices  so  stipulated,  Tield,  that  said 
streets  were  not  lots  within  the  meaning  of  the  charter,  and  so  defendant 
was  not  liable. 

Ji  seenis,  that  under  the  charter  the  paving  in  front  of  these  streets  could 
be  done  at  the  expense  of  the  city,  and  as  the  public,  represented  by  the 
city,  has  the  paramount  right .  in  said  streets,  and  the  fee  thereof  is  of 
but  little,  if  any,  value,  equitably  and  justly  it  should  be  so  done. 

City  of  Schenectady  v.  Trustees,  etc,  (66  Hun,  179),  reversed. 

(Argued  December  14,  1894 ;  decided  December  21, 1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  November  22, 1892,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material^ 
are  stated  in  the  opinion. 

Siokbls— Vol.  XCIX.        31 
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JSobert  J.  Lamdon  for  appellant.  The  admission  of  proof 
of  defendant's  ownership  of  the  corner  lots  was  a  fatal  error. 
{Cla/rTc  v.  DiUon^  97  N.  T.  370 ;  Bomeyn  v.  Sickels^  108 
id.  650.)  No  opportunity  is  afforded  the  defendant  by  the 
statnte  to  be  heard  on  the  amount  it  shall  pay ;  the  assessment 
is,  therefore,  invalid.  {Da/oidaon  v.  ^ew  Orlea/as^  96  U.  S. 
97;  Hager  v.  Reclamation  Dist.y  111  id.  701;  Kerduchy 
Tax  Ca%e^  115  id.  321 ;  Dent  v.  Weat  Virginia^  129  id.  114; 
City  of  Schenectady  v.  Fv/rmam,^  61  Hun,  171 ;  Gil/m/m  v. 
Tucker,  128  N.  T.  190  ;  McLaughlin  v.  MiUer,  124  id.  510.) 
The  common  council  had  no  power  to  adopt  an  ordinance 
directing  and  requiring  the  street  to  be  paved  with  genuine 
Trinidad  sheet  asphalt  pavement  of  the  best  quality,  and  as 
set  forth  in  this  ordinance,  and,  therefore,  this  ordinance  is 
void.  {Folmshee  v.  City  of  Amsterdam,  142  N.  Y.  118.) 
The  ordinance,  if  valid,  was  not  complied  with  on  the  part  of 
the  city.  {In  re  City  of  Buffalo,  78  N.  Y.  367 ;  Sharp  v. 
Speir,  4  Hill,  76,  84,  86  ;  Sharp  v.  Johnson,  Id.  99 ;  Titigue 
V.  Vil.  of  Port  Chester,  101  N.  Y.  294,  298,  299;  BirdsaU 
V.  Clarh,  73  id.  73 ;  StehUns  v.  Kay,  123  id.  32.)  The  con- 
tract  is  void  because  the  common  council  therein  deprived 
the  superintendent  of  streets  of  the  exercise  of  his  charter 
duties  and  the  lot  owner  of  the  benefit  of  such  exercise. 
{Folmsbee  v.  City  of  Amsterdam,,  142  N.  Y.  118 ;  Dickinson 
V.  City  of  Poughkeepsie,  75  id.  65.)  If  the  city  had  power 
to  take  upon  itself  the  execution  of  this  ordinance  by  con- 
tract the  contract  is  void,  and  the  work  done  is  in  excess 
of  the  ordinance  requirements.  {Lennon  v.  Mayor,  etc.,  55 
N.  Y.  361 ;  People  ex  rel.  v.  Myers,  135  id.  467 ;  Poth  v. 
Mayor,  etc,,  77  Hun,  225 ;  In  re  Eager,  46  N.  Y.  100.) 
If  it  should  be  held  that  in  this  action  the  defendant  has 
a  right  to  be  heard  on  the  amount  of  the  cost  and  expense  of 
the  improvement  to  be  •  collected  from  it,  then  defendant's 
defense  is  complete  on  the  facts.  {Flack  v.  Yil.  of  Green 
Islamd,  122  N.  Y.  107;  Driggs  v.  PhiUips,  103  id.  77;  In 
re  Seventeenth  Street,  1  "Wend.  262 ;  In  re  Lewis  Street,  2  id. 
472 ;  Livingston  v.  Mayor,  8  id.  85,  86,  98,  99, 109 ;  Wymun 
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V.  Mayor,  11  id.  489,  598;  ITymes  v.  Utey,  133  N.  Y.  342; 
Kane  v.  iT.  T.  K  E.  R.  Co.,  125  id.  164 ;  Stuart  y.  Palmer, 
74  id.  183;  EhrqoU  v.  Mayor,  etc.,  96  id.  264;  E(ym  v. 
Town  of  Nev>  Lota,  83  id.  100;  City  of  Rochester  v.  Tovm 
of  Rush,  80  id.  302.)  Furthermore,  intersecting  streets  are 
not  intended  by  the  charter  to  be  assessed.  {City  of  Rochr 
ester  v.  To^JDn  of  Rush,  80  N.  Y.  302 ;  People  v.  Bd.  Assrs^ 
19  Abb.  (K  C.)  158 ;  Elwood  v.  City  of  RochesUr,  122  N. 
Y.  236;  In  re  N.  T.  P.  K  School,  75  id.  324.)  It  is  an 
open  question  whether  a  person  can  be  assessed  for  improve- 
ments to  property.  The  property  can  be.  {Damdson  v.  ^ew 
Orleans,  96  U.  S.  106.) 

Alonzo  P.  Si/rong  and  Everett  Smith  for  respondent.  When, 
for  the  collection  of  the  cost  of  the  improvement  from  the 
owner  of  the  abutting  lot,  resort  is  had  by  the  city  to  an  action 
for  the  amount  of  such  cost,  as  provided  by  section  48  of  title 
7  of  the  city  charter,  the  person  so  sought  to  be  charged  with 
the  expense  of  the  improvement  has  notice  and  opportunity 
to  be  heard  thereon  before  his  property  can  be  taken  to  defray 
such  cost.  This  provision  of  the  charter  is  not,  therefore, 
violative  of  the  constitutional  provision  that  no  person  shall 
be  deprived  of  his  property  without  due  process  of  law. 
{Roosevelt  v.  Qodard,  52  Barb.  545 ;  People  v.  Briggs, 
50  N.  Y.  553 ;  People  v.  Alberton,  55  id.  50 ;  Sage  v.  City  of 
Brooklyn,  89  id.  189 ;  In  re  Middletown,  83  id.  195 ;  People 
T.  Durston,  119  id.  577;  People  v.  Angle,  109  id.  567; 
Sweet  V.  City  of  Syracuse^  129  id.  329, 349 ;  Cooley  on  Const, 
lim.  176 ;  FishhUl  v.  I\  R.  Co.,  22  Barb.  642 ;  People  v. 
O'Brien,  38  N.  Y.  193 ;  PeopU  v.  Briggs,  50  id.  565  ;  PeopU 
V.  Suprs.,  43  id.  10 ;  People  v.  Lawrence^  41  id.  137 ;  Rich- 
ards V.  Richards,  14  Hun,  28.)  The  legislature  may  change 
rules  of  evidence  as  they  exist  at  common  law.  This  power 
is  not  restricted  by  the  constitutional  provisions  against  the 
taking  of  property  without  due  process  of  law.  Therefore, 
the  provisions  of  section  48  of  this  chapter  declaring  the 
account,  when  audited  by  the  common  council,  suiRcient  pre- 
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fiumptive  evidence  of  defendant's  liabilities  is  not  nnconstitu- 
tional.  (People  v.  Turner,  117  N.  Y.  227;  mckox  v.  TuU- 
man,  38  Barb.  608;  Webh  v.  Den.,  17  How.  [U.  S.]  576; 
Hand  v.  Ballou,  12  N.  Y.  541,  543  ;  Howard  y.  Moot,  64  id. 
262 ;  Chamiherlain  v.  Taylor,  36  Hun,  24,  41 ;  People  v. 
Ryder,  124  N.  Y.  500.)  The  power  to  pave,  as  granted  by 
section  42,  title  7,  of  the  city  charter,  gives  to  the  common 
council  the  authority  to  require  a  pavement  of  asphalt  or  any 
other  kind  of  paving  substance  or  material.  (2  Dillon  on 
Mun.  Corp.  §  796 ;  In  re  Burke,  62  N.  Y.  224.)  The  fact 
that  the  common  council  and  not  the  superintendent  of  streets 
made  the  contract  for  the  paving  of  this  street,  does  not  release 
the  defendant  from  its  liability  to  pay  the  cost  of  paving  such 
portions  of  the  street  as  were  in  front  of  its  lots.  {In  re  M. 
Z.  Ins.  Co.,  89  K  Y.  530 ;  In  re  Folsom,  2  T.  &  C.  55 ;  Lytk 
V.  City  of  Buffalo,  48  Hun,  175 ;  Sorehan  v.  City  of  Brook- . 
hjn,  62  N.  Y.  339  ;  Voght  v.  City  of  Buffalo,  133  id.  463 ; 
BurcMl  V.  Mayor,  etc.,  30  N.  Y.  S.  E.  418 ;  Pooley  v.  City 
of  Buffalo,  35  id.  382 ;  Echers  v.  Ilaverstraw,  47  id.  891 ; 
People  V.  Comrs.,  13  Wend.  310.)  That  the  contract  requires 
the  contractor  to  re-adjust  the  frames  and  heads  of  the  sewer 
manholes,  lamp  holes,  water  valves,  etc.,  does  not  affect  the 
defendant's  liability.  (2  Dillon  on  Mun.  Corp.  797 ;  O^Reilly  v. 
City  of  Kingston,  114  N".  Y.  439 ;  In  re  Behnont,  12  Hun,  558.) 
The  tenth  clause  of  the  contract,  providing  that  the  contractor 
shall  "  do  the  work  required  in  such  good  and  substantial 
manner  that  no  repairs  thereto  shall  be  required  for  the  term 
of  five  years  after  its  completion,  and  that  in  case  any  repairs 
thereto  shall  become  necessary  during  such  term  it  will  make 
the  same  at  its  own  cost  and  expense,"  etc.,  was  within  the 
authority  of  the  common  council,  and  is  not  in  violation  of 
the  city  charter.  {People  v.  Maker,  56  Hun,  81.)  No  pro- 
vision is  made  in  the  city  charter  by  which  any  portion  of  the 
cost  of  paving  the  areas  in  front  of  intersecting  streets  is  to 
be  borne  by  the  city,  or  by  the  public  at  large.  It  follows, 
therefore,  that  the  cost  of  paving  these  areas  is  to  be  paid,  in 
one  way  or  another,  by  the  owners  or  occupants  of  the  lots 
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lying  upon  the  street — where  such  work  shall  be  required  to 
be  done.  {Bhinelcmder  v.  Maher^  24  How.  Pr.  304 ;  2  Dil- 
lon on  Mun.  Corp.  [4th  ed.]  §  796 ;  Oreighton  v.  Scott^  14 
Ohio  St.  438;  PoweUY.  St.  Joseph^  31  Mo.  347;  iState  v. 
Elizabeth,  30  N.  J.  365 ;  Wolfy.  City  of  Keohik,  48  Iowa, 
129.)  Kegarding  the  term  ^^  lot "  as  meaning  the  land  imme- 
diately opposite  the  area  paved,  then  such  "  lot ''  is  that  por- 
tion of  the  intersecting  street  adjacent  to  the  section  paved. 
The  title  to  this  half  of  the  intersecting  streets  is  in  defend- 
ant, who,  by  this  definition  of  the  term  "lot,"  comes  within  the 
exact  terms  of  the  charter.  {People  v.  Kerr^  27  N.  Y.  186 ; 
67  id.  188,  195 ;  Hyme%  v.  Estey,  36  Hun,  147  \  B.  &  R.  G. 
Co.  V.  Calking^  62  N.  Y.  386  ;  McCaffrey  v.  Smith,  41  Hun, 
117;  Tovm  of  Galed  v.  C.  <&  P.  P.  P.  Co.,  27  Barb.  543; 
Gailor  V.  Herrick,  42  id.  85 ;  People  v.  E%opu%,  10  Hun, 
651 ;  Wymam,  v.  Mayor,  etc.,  11  Wend.  486 ;  In  re  DepU 
Pub.  Parks,  73  N.  Y.  560.)  The  defendant,  having  title  to 
the  adjacent  comer  lot  and  to  the  center  of  the  intersecting 
street,  is  the  owner  of  the  "  lot  lying  upon  the  street "  paved, 
within  the  meaning  of  section  42,  title  7,  of  the  charter. 
(  WolfY.  City  of  Keokuk,  48  Iowa,  129 ;  Creighton  v.  Scott^ 
14  Ohio  St.  438 ;  2  Dillon  on  Mun.  Corp.  758 ;  Williams  v. 
Mayor,  etc.,  2  Mich.  560 ;  Powell  v,  St.  Joseph,  31  Mo.  347.) 

Eabl,  J.  This  action  was  brought  under  the  charter  of  the 
city  of  Schenectady,  chapter  385  of  the  Laws  of  1862,  as 
subsequently  amended,  to  recover  the  expense  of  paving 
Onion  street  in  front  of  two  lots  alleged  to  have  been  owned 
by  Union  College.  The  plaintiff  recovered  and  this  appeal 
brings  that  recovery  under  review. 

The  paving  was  in  Union  street  in  front  of  two  streets 
which  ran  into  it  and  in  which  streets  Union  College  owned 
the  fee  of  the  land  subject  to  aU  street  servitudes.  The  claim 
of  the  defendant  is  that  under  the  city  charter,  the  ordinance 
and  proceedings  for  paving  the  street,  and  the  allegations  con- 
tained in  tlie  complaint,  it  cannot  be  made  liable  for  the 
expense  of  paving  in  front  of  the  two  streets,  simply  because 
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it  owned  the  fee  of  the  land  therein.  Section  8  of  the  city 
charter  provides  that  "  the  common  council  snail  have  power 
Under  the  restrictions  and  limitations  hereinafter  provided  to 
lay  out,  open,  widen,  alter,  construct  and  make  any  street, 
avenue,  highway,  lane,  alley,  public  ground,  square,  park, 
sewer,  drain,  culvert,  arch,  bridge,  well  or  reservoir  in  said 
dty,  and  to  cleanse  and  remove  obstructions  from  sewers  and 
drains.  The  expense  and  costs  of  all  such  improvements  shall 
be  borne  by  the  owners  or  occupants  of  the  lots  or  parcels  of 
land  benefited  thereby,  and  shall  be  apportioned,  assessed  and 
collected  according  to  the  provisions  hereinafter  contained,  and 
shall  be  a  lien  upon  such  property  from  and  after  the  time  of 
the  confirmation  of  the  apportionment  and  assessment  thereof." 
For  the  improvements  mentioned  in  this  section  it  cannot  well 
be  contended  that  the  land  in  an  open  public  street  would  be 
liable  to  assessment. 

Section  42  provides  that  the  common  council  shall  have 
power  from  time  to  time  to  adopt  ordinances  directing  any 
of  the  streets  of  the  city,  or  any  part  of  them,  to  be  graded, 
paved,  etc.,  "at  the  expense  of  the  owners  or  occupants 
of  the  lots  and  buildings  lying  upon"  them,  etc.  The 
land  lying  in  an  open  public  street  is  in  no  proper  sense 
a  city  lot,  and  the  owner  of  the  fee  in  such  street  is  in  no 
proper  sense  the  owner  of  city  lots  lying  upon  the  street  to  be 
paved.  Other  provisions  of  the  charter  make  this  more  plain. 
Section  44  provides  that  "  Immediately  after  the  adoption  of 
any  such  ordinance,  and  at  least  thirty  days  prior  to  the 
expiration  of  the  time  therein  limited  for  the  doing  of  such 
work,  the  superintendent  of  streets  shall  serve,  or  cause  to  be 
served,  a  written  or  printed  copy  of  such  ordinance  on  each 
of  the  owners  or  occupants  of  the  lots  and  buildings  affected 
thereby,  either  personally  or  by  leaving  the  same,  directed  to 
such  owner  or  occupant,  or  both  of  them,  with  some  per- 
son of  suitable  age  and  discretion  upon  such  lot  or  lots." 
Section  45  provides  that  "  In  case  any  of  the  buildings  or  lots 
shall  be  vacant  or  unoccupied,  or  no  person  of  suitable  age 
and  discretion  shall  be  found  thereon,  and  the  owner  or 
owners  thereof  shall  not  reside  in  said  city,  or  shall  be 
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unknown,  or  an  infant  or  infants,  in  addition  to  publishing 
such  ordinance  as  above  directed,  it  shall  be  sufficient  service 
of  notice  thereof  to  affix  a  copy  of  the  same  on  some  con- 
spicuous part  of  said  vacant  or  unoccupied  premises,  directed 
to  the  owner  generally,  if  not  known,  or  by  name  if  known.'' 
These  sections  show  that  the  lots  spoken  of  are  such  that 
notices  may  be  affixed  upon  them,  and  that  certainly  cannot 
be  done  upon  an  open,  public  traveled  street. 

Section  48  provides  that  the  expense  of  paving  in  front  of  a 
lot  may  be  recovered  by  suit  against  the  owners  thereof ;  and 
under  section  49,  instead  of  suing  the  owner,  the  common  coun- 
cil may  assess  the  expense  upon  such  lot,  and  the  assessment 
may  be  enforced  by  a  sale  of  the  lot,  and  in  case  of  a  sale  "  the 
same  notice  of  sale  shall  be  given  and  the  same  proceedings  liad, 
and  the  sale  of  such  lot  shall  be  conducted  and  eflfected  in  the 
same  manner  and  with  the  like  effect  as  above  provided  in 
reference  to  the  sale  of  lands  for  unpaid  assessments  for  the 
laying  out,  opening  and  constructing  streets,  et  cetera,  and  the 
purchaser  shall  be  entitled  to  the  same  remedies  to  obtain  pos- 
session of  the  premises  sold."  Certainly  an  open,  public  street 
cannot  be  a  lot  within  the  meaning  of  this  section  whereof 
the  purchaser  at  the  tax  sale  can  obtain  title  and  possession. 

We  have  carefully  examined  the  city  charter,  and  we  find 
in  none  of  its  provisions  any  authority  to  impose  the  expense 
of  paving  a  street  in  front  of  an  open  intersecting  street  upon 
the  owner  of  the  fee  of  the  land  in  such  street. 

In  all  the  proceedings  of  the  common  council  relating  to 
the  paving  of  Union  street,  the  persons  to  be  made  liable  for 
the  expense  thereof  were  spoken  of  as  the  owners  of  the  lots 
of  land  abutting  and  fronting  upon  Union  street ;  and  in  the 
contract  made  in  pursuance  of  the  ordinance  for  the  paving 
of  the  street,  the  work  in  front  of  each  lot  was  separately 
provided  for,  and  a  distinct  price  was  stipulated  for  paving  in 
front  of  each  lot  upon  the  street.  The  whole  number  of 
lots  was  upwards  of  fifty,  and  for  the  paving  in  front  of  the 
two  alleged  lots  now  in  question  the  stipulations  in  the  con- 
tract were  as  follows : 
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"  Upon  that  portion  of  said  street  lying  in  front  of  the  lot 
on  the  north  side  thereof  and  abutting  thereon,  reputed  to  be 
owned  by  the  trustees  of  Union  College,  etc.,  aforesaid  (which 
lot  is  bounded  easterly  by  the  easterly  line  of  Gillespie  street, 
and  westerly  by  the  center  line  thereof),  and  lying  between 
said  lot  and  the  center  line  of  Union  street,  and  between  the 
extensions  of  the  easterly  and  westerly  lines  of  said  lot  to  the 
center  line  of  Union  street,  the  sum  of  $134.64.'* 

"  Upon  that  portion  of  said  street  lying  in  front  of  the  lot 
on  the  north  side  thereof  and  abutting  thereon,  reputed  to  be 
owned  by  the  trustees  of  Union  College,  in  the  town  of  Sche- 
nectady, in  the  state  of  New  York  (which  lot  is  bounded  on 
Union  street  easterly  by  the  center  line  of  Union  avenue,  and 
westerly  by  the  westerly  line  of  Union  avenue),  and  lying 
between  said  lot  and  the  center  line  of  Union  street,  and 
between  the  extensions  of  the  east  and  west  lines  of  said  lot 
to  the  center  line  of  Union  street,  the  sum  of  $346.92." 

This  action  is  to  recover  the  sums  thus  stipulated ;  and  it  is 
thus  seen  that  what  the  plaintiff  seeks  to  recover  is  not  for 
paving  in  front  of  any  other  lots  owned  by  the  defendant,  but 
for  paving  in  front  of  the  open  streets  which  the  common 
council  assumed  to  designate  as  lots.  In  the  complaint  the 
action  is  based  solely  upon  the  claim  to  recover  for  paving  in 
front  of  these  open  streets.  There  is  no  allegation  as  to  the 
ownership  by  the  college  of  any  other  lots  bounded  on  Union 
street,  and  its  liability  is  in  no  way  based  upon  its  ownership 
of  any  other  lots. 

It  is  argued  on  behalf  of  the  city  that  the  college  should  be 
treated  as  the  owner  of  a  lot  in  front  of  this  paving  done  in 
Union  street,  because  it  owned  the  comer  lots  on  Union 
street  and  the  intersecting  streets.  But  it  has  paid,  as  we* 
must  assume,  for  the  paving  in  front  of  the  comer  lots,  and 
the  sums  sought  to  be  collected  in  this  action  have  been  treated 
in  all  the  proceedings  of  the  city,  and  in  the  complaint  in  this 
action,  as  due  from  the  defendant  solely  on  account  of  its 
ownership  of  the  fee  of  the  land  in  the  intersecting  streets. 

It  is  further  argued  that  it  must  have  been  the  intention  of 
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the  legislature  that  the  owners  of  the  fee  of  the  land  in  the 
intersecting  streets  should  be  liable  for  the  paving  in  front  of 
such  streets,  so  that  the  streets  to  be  improved  may  be  con- 
tinuously paved  and  the  expense  thereof  provided  for.  But 
there  can  be  no  doubt  that  under  the  city  charter  the  paving 
in  front  of  these  open  streets  could  be  done  at  the  expense  of 
the  city,  and  equitably  and  justly  it  should  be  so  done. 

According  to  the  common,  ordinary  use  of  the  word  lot  it 
cannot  be  held  to  designate  land  in  an  open,  public  street. 
The  fee  of  a  street  is  of  such  inconsiderable  value  that  the 
owner  thereof  is  rarely,  if  ever,  spoken  of  as  the  owner  of 
the  street.  The  public,  represented  by  the  city,  has  the  para- 
mount right  in  the  streets,  and  may,  with  greater  propriety,  be 
called  the  owner  of  the  streets.    . 

Without,  therefore,  considering  the  other  defenses  to  this 
action,  which  have  been  much  relied  on  by  the  defendant,  we 
have  reached  the  conclusion  that  the  paving  here  in  question 
was  not  in  front  of  any  lot  owned  by  it,  within  the  meaning 
of  the  charter,  and  that  it  was  not,  therefore,  liable  for  this 
paving. 

The  judgment  should,  therefore,  be  reversed,  and  as  a 
recovery  upon  a  new  trial  is  not  possible  the  complaint  should 
be  dismissed,  with  costs. 

All  concur. 

Judgment  accoraingly. 


The  People  ex  rel.  Platt  et  al..  Respondents,  v.  Fbank  Rice 
et  al..  Appellants. 

A  party  who  has  neglected  or  disobeyed  an  order  of  the  court,  after 
appealing  from  it  and  stipulating  to  abide  by  the  decision  on  appeal, 
may  not  claim  in  justification  that  the  court  had  no  jurisdiction  to  make 
the  order. 

While  jurisdiction  of  the  subject-matter  cannot  be  conferred  by  consent 
of  the  parties,  where  the  court  has  jurisdiction  a  question  as  to  the 
authority  of  one  branch  of  it  to  make  the  particular  order  may  be  waived. 

"While  the  power  of  the  court  below  to  enforce  an  order  may  be  sus- 
pended as  the  result  of  an  appeal  therefrom  to  this  court,  the  order  loses 
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none  of  its  strength  pending  the  appeal,  and  although  modifications  are 
made  in  its  terms  by  the  appellate  court,  to  the  extent  that  it  is  affirmed 
it  is  the  same  order,  to  the  validity  and  force  of  which  has  been  added 
the  sanction  of  this  court. 

A  person  who,  after  the  court  has  decided  to  restrain  the  doing  of  an  act 
and  with  knowledge  of  the  decision,  does  the  act  may  be  guilty  of  con- 
tempt, although  the  decision  has  not  been  formulated  into  an  order  or 
writ. 

In  1891  the  board  of  county  canvassers  of  Dutchess  county  returned  a 
statement  of  the  result  of  the  votes  for  senator,  which  the  county  clerk 
refused  to  attest  as  required  by  the  statute.  The  board  thereupon 
appointed  M.,  one  of  its  members,  secretary,  who  signed  and  attested 
the  statement,  which  was  duly  filed  with  the  state  board  of  canvassers. 
An  application  to  the  Special  Term  for  a  writ  of  mandamus  directed  to< 
the  members  of  that  board  was  based  upon  the  claim  that  the  paper  so 
filed  was  defective,  erroneous  and  invalid  because  not  signed,  certified  to 
and  transmitted  by  the  county  clerk,  and  that  it  was  an  illegal  and  erro- 
neous canvass  of  the  returns  of  the  inspectors  of  election,  which  showed 
that  D.,  the  6andidate  who,  by  the  statement,  was  shown  to  have  the 
minority  of  the  votes  had  in  fact  the  majority.  This  was  not  denied 
by  defendants,  nor  was  any  explanation  made  as  to  the  manner  of 
reaching  the  result  appearing  in  the  M.  return;  defendants  claiming 
that  return  to  be  the  legal  one,  which  could  not  be  questioned.  The 
Special  Term,  after  hearing  the  parties,  granted  a  writ  of  peremptory 
mandamus  commanding  defendants  to  issue  a  certificate  of  election  to  the 
office  of  senator  in  the  district  which  included  said  county,  disregarding 
the  return  signed  by  M.,  and  that  instead  thereof  they  consider  only 
such^retum  from  the  county  as  might,  thereafter  be  made  and  filed 
by  the  county  clerk.  On  the  day  this  order  was  made  the  parties 
signed  a  written  stipulation  which  provided  for  the  takii>g  of  an 
immediate  appeal  to  the  (General  Term  and  for  a  further  and  imme- 
diate appeal  by  the  defeated  party  to  the  Court  of  Appeals;  alsa 
for  suspension  by  defendants  of  their  proceedings  for  the  canvass, 
of  the  votes  until  the  decision  of  the  Court  of  Appeals,  and  that  the 
canvass  should  be  completed  and  the  certificate  of  its  result  made  in 
accordance  with  the  decision.  Another  and  corrected  return  was  there- 
after received  by  defendants.  The  order  was  affirmed  by  the  General 
Term,  and  on  appeal  to  this  court  it  was  modified  by  striking  out  the 
provision  requiring  a  return  to  be  certified  to  and  to  come  from  the 
county  clerk,  and  was  affirmed  as  modified.  In  the  opinion  of  the  court 
it  was  declared  that  the  state  board  could  not  itself  inquire  into  the  allega- 
tions as  to  the  manner  of  making  the  M.  return,  but  that  **  if  another 
return  should  be  duly  sent  to  the  board,  properly  authenticated  and 
containing  the  result  of  the  legal  action  of  the  county  board  of 
canvassers  the  state  board  could  canvass  it."  On  the  evening  of  the 
day  the  decision  and  order  of  this  court  was  handed  down,  and  before* 
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the  remittitur  was  filed,  the  state  board  met  and  proceeded  to  canvass 
the  YOtes  for  senator  using  for  that  purpose  the  M.  return.  Previous  to 
said  meeting  the  opinion  and  order  of  this  court  were  read  or  otherwise 
made  known  to  defendants.  In  proceedings  to  punish  defendants  for 
alleged  contempt  of  court,  it  was  adjudged  that  they  were  guilty  of  con- 
tempt in  disobeying  the  ord^r  of  the  court,  but  that  the  disobedience  was 
not  willful,  and  they  were  fined  the  amount  of  complainants'  costs  and 
expenses.  Held,  that  the  order  in  the  mandamus  proceedings  appealed 
from  having  been  af^rmed  save  so  far  as  it  required  the  return  of  the 
county  board  to  be  made  and  certified  by  the  coimty  clerk,  it  stood  unaf- 
fected as  a  direction  to  disregard  the  M.  return,  and  in  disobeying  that 
order  and  also  disregarding  the  decision  of  this  court  the  members  of 
the  state  board  were  guilty  of  contempt  (Code  Civ.  Pro.  §  14,  subd.  8); 
that  they  by  their  stipulation  waived  the  right  to  raise  the  objection  that 
the  Special  Term  had  no  power,  under  the  Code  of  Civil  Procedure 
(§  <X)5),  to  make  an  order  restraining  the  action  of  the  state  board. 

Also  held,  the  fact  that  no  writ  of  mandamus  was  issued  under  the 
Special  Term  order  was  immaterial;  that  the  contempt  consisted  in  the 
fact  that  defendants,  knowing  of  the  orders,  had  done  the  thing  which 
the  issuing  of  the  writ  was  intended  absolutely  to  prevent. 

D.,  the  candidate  for  senator,  who  by  the  M.  return  appeared  to  have 
the  minority  of  the  votes,  but  who  by  the  other  return  appeared  to 
have  the  greatest  number,  having  died,  the  proceedings  against  the 
state  board  were  instituted  by  voters  in  the  senatorial  district  which 
included  Dutchess  county.  Meld,  that  the  relators  had  the  right  to  insti- 
tute the  proceedings. 

(Argued  December  10,  1894;  decided  December  21, 1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  September  27, 
1894,  which  affirmed  an  order  of  Special  Term  adjudging 
defendants  guilty  of  contempt  and  imposing  a  line. 

The  defendants  constituted  the  state  board  of  canvassers, 
whose  duty  it  was  to  canvass  the  returns  from  the  various 
counties  of  the  state  of  the  votes  cast  therein  at  the  election 
held  in  1891.  A  dispute  arose  in  Dutchess  county  over  the 
election  of  senator  for  the  fifteenth  senatorial  district.  The 
county  board  of  canvassers  returned  a  certain  statement  of  the 
result  of  the  votes,  which  the  county  clerk,  as  secretary  of  the 
board,  refused  to  attest  as  required  of  him  by  the  statute. 
The  board,  thereupon,  appointed  one  of  their  number,  John 
J.  Mylod,  secretary  pro  tem^  and  he  signed  and  attested  the 
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statement  of  the  board ;  which  was  duly  forwarded  to  the 
state  board  of  canvassers.  According  to  this  statement, 
Edward  B.  Osborne  appeared  to  have  the  greatest  number  of 
votes  for  senator.  The  opposing  candidate,  Gilbert  A.  Deane, 
having  died,  the  relators,  who  were  voters  in  two  of  the  coun- 
ties in  the  senatorial  district,  instituted  proceedings  against  the 
members  of  the  state  board;  claiming  that  the  paper  filed 
with  them  by  the  county  board  was  defective,  erroneous  and 
invalid ;  upon  the  grounds  that  it  had  not  been  signed,  or 
certified  to,  by  the  county  clerk,  nor  by  him  transmitted  to 
the  state  board,  and  that  it  contained  the  result  of  an  illegal 
and  erroneous  canvass  of  the  returns  of  the  inspectors  of 
election  in  the  whole  county,  whereby  a  greater  number  of 
votes  was  counted  for  Mr.  Osborne  than  he  was  entitled  to 
and  which  gave  him  an  apparent  plurality  of  fourteen  votes 
in  the  senatorial  district.  Upon  the  application  of  the 
relators,  and  after  hearing  the  parties,  the  Supreme  Court,  at 
Special  Term,  on  December  7th,  1891,  ordered  that  a  writ  of 
peremptory  mandamus  issue,  commanding  "  the  state  board 
of  canvassers  that  they  issue  a  certificate  of  election  to  the 
office  of  senator  in  the  fifteenth  senatorial  district  of  this 
state,  disregarding  the  return  of  the  board  of  county  can- 
vassers of  the  county  of  Dutchess,  which  is  signed  by  John 
J.  Mylod  as  secretary  of  said  board  jpro  tern,  but  that  instead 
thereof  they  consider  only  such  return  from  the  county  of 
Dutchess  as  may  hereafter  be  filed ;  and  that  in  then*  certifi- 
cate of  election  the  said  state  board  of  canvassers  certify  and 
declare  that  the  person  who  appears  upon  the  certified  returns 
and  statements  made  by  the  boards  of  canvassers  of  the  coun- 
ties oi  Columbia,  Putnam  and  Dutchess,  in  pursuance  of  the 
statute  and  the  order  of  the  court,  to  have  received  the  great- 
est number  of  votes  was  duly  elected  senator  from  the  said 
fifteenth  senatorial  district." 

On  the  same  day  that  this  order  was  made,  the  parties 
entered  into  a  written  stipulation,  which  provided  for  the  tak- 
ing of  an  immediate  appeal  therefrom  to  the  General  Term ; 
for  securing  an  inunediate  hearing  before  that  court  and  for 
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the  further  and  immediate  appeal  by  the  defeated  party 
thereat  to  the  Court  of  Appeals.  It,  further,  provided  for 
the  suspension  by  the  defendants  of  their  proceedings  for  the 
canvass  of  votes,  until  the  decision  of  the  Court  of  Appeals, 
and  that  such  canvass  should  be  completed  and  the  certificate 
of  its  result  made  in  accordance  with  that  decision.  The 
General  Term  aflSrmed  the  order,  upon  the  appeal  there,  and, 
upon  the  appeal  to  this  court,  this  order  was  made,  viz. : 

"  It  is  ordered  and  adjudged  that  the  order  of  the  Special 
Term  herein,  dated  December  7,  1891,  and  the  order  of  the 
General  Term  affirming  the  same,  and  the  same  writ  itself  be 
modified  by  striking  out  tlie  provision  requiring  a  return  to 
be  certified  by  and  to  come  from  the  county  clerk  of  Dutchess 
county,  and  issued  under  his  seal,  and  that  the  said  order,  so 
appealed  from,  as  so  modified,  be  affirmed,  without  costs." 

In  the  opinion  of  this  court,  in  which  all  the  members  of  the 
court  concurred,  the  illegaUty  of  the  canvass  of  the  county  board, 
as  alleged  in  the  record,  was  adverted  to  and  discussed.  It  was 
pointed  out  that  the  allegations  relating  to  the  making  up  of 
the  canvass  by  the  county  board  in  opposition  to  the  actual 
returns  were  not  denied  and  that  there  was  no  explanation, 
nor  contradiction,  as  to  their  manner  of  arriving  at  the  result ;. 
the  defendants  practically  resting  their  case  upon  the  return 
being  a  legal  one,  whicli  could  not  be  questioned.  It  was 
said  in  the  opinion  of  this  court  that  the  state  board  could  not 
itself  inquire  into  the  allegations  as  to  the  making  of  the 
return  ;  but  that  "  if  another  return  should  be  duly  sent  to  the 
board  properly  authenticated  and  containing  the  result  of  the 
legal  action  of  the  board  of  county  canvassers,  the  state  board 
could  canvass  it."  It  appears  that  another  and  corrected 
return  was  mailed  to  the  defendants ;  but  failed  to  get  into- 
their  hands  and,  eventually,  reached  them  by  private  hand  on 
December  23rd,  1891.  The  decision  and  order  of  this  court 
were  handed  down  early  in  the  afternoon  of  December  29th, 
1891.  In  the  evening  of  that  day,  and  before  our  remit 
titur  had  been  filed,  the  defendants  met  in  board  meet- 
ing and   at  once  proceeded  to  canvass   the  votes  for  the 
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office  of  senator  in  the  fifteenth  senatorial  district,  from  the 
return  which  had  been  signed  and  certified  to  by  Mylod. 
It  appears  that,  previous  to  said  meeting,  our  opinion  and 
order  were  read,  or  otherwise  made  known  to  the  defend 
ants.  The  present  proceeding  in  the  matter  lias  been  instituted 
to  have  the  defendants  adjudged  guilty  of  the  offense  of  con- 
tempt of  court.  An  order  to  show  cause  issued,  which  recited 
the  order  of  December  7th,  1891,  and  the  various  facts  herein 
before  mentioned  or  alluded  to;  that  the  defendants  were 
guilty  of  deceit,  in  that  they  entered  into  the  stipulation  for 
the  purpose  of  obtaining  a  stay  of  the  issuance  of  the  writ  of 
mandamus,  without  any  intention  of  abiding  by  it ;  that  in 
their  proceedings  they  were  guilty  of  an  abuse  of  proceed- 
ings in  the  court  and  that  in  holding  their  meeting,  before  the 
order  of  this  court  could  be  made  the  order  of  the  Supreme 
Court  and  before  a  writ  of  peremptory  mandamus  could  be 
issued  in  pursuance  thereof,  and  in  disregarding  the  provisions 
and  requirements  of  the  order  of  December  7th,  1891,  as 
modified  and  affirmed  by  this  court,  they  showed  a  gross  want 
of  the  regard  and  respect  due  to  the  said  order;  and  the 
several  defendants  were  required  to  show  cause  why  they 
should  not  be  punished,  etc.  At  first  the  application  for  the 
order  to  show  cause  was  denied ;  but  upon  appeal  the  General 
Term  reversed  tlie  order  denying  the  application  and  granted 
the  same  and  that  court  ordered  the  defendants  to  show  cause, 
etc.,  at  the  Special  Term,  at  a  time  and  place  designated. 
Accompanying  the  service  of  the  papers  was  a  notice  by  the 
attorneys  for  the  relators,  to  the  effect  that,  upon  failure  of 
the  defendants  to  show  cause  as  required,  an  order  would  be 
moved  for,  adjudging  them  in  contempt  of  court  and  imposing 
a  sentence  of  30  days  imprisonment  in  the  county  jail  and  a  fine 
of  $250,  or  such  other  sentence  or  fine  as  the  court  might  deem 
proper.  The  answer  of  the  defendants  was  in  justification  of 
their  action ;  substantially  setting  forth  that  they  were  advised 
that  the  order  of  December  7th,  1891,  was  void  for  want  of 
jurisdiction ;  that  the  modification  by  this  court  of  that  order 
deprived  it  of  its  restraining  force,  and,  as  they  construed  it, 
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made  it  meaningless  or  ambiguous ;  that  the  allegations  of  a  con- 
spiracy, or  of  fraud  and  deceit,  or  of  willful  disobedience  to  the 
lawful  mandate  of  the  Supreme  Court  were  false  and  untrue ; 
that  they  had  acted  in  the  utmost  good  faith  in  the  discharge  of 
a  public  duty  and  without  any  disrespect  to  the  court,  or  any 
intention  to  disobey  its  order ;  that  the  question  involved  was 
substantially  a  question  of  construction,  as  to  the  meaning  of 
the  decision  of  this  court,  and  that  their  view  was  one  also 
taken  by  various  members  of  the  legal  profession  and  concur- 
red in  by  some  of  the  justices  of  the  Supreme  Court.  After 
hearing  the  parties,  the  court  made  an  order ;  which  recited 
the  facts  connected  with  the  order  of  December  7th,  1891,  and 
its  aflBrmance  by  this  court ;  that  it  appeared  from  the  papers 
that,  pending  the  appeal  to  this  court  from  the  order  of 
December  7th,  1891,  another  return  of  the  board  of  county 
canvassers  was  filed  with,  and  delivered  to,  the  proper  state 
officials  and  was  in  the  possession  of  the  defendants  on  Decem- 
ber 29th,  1891 ;  that  it  appeared  upon  the  return  signed  by 
Mylod  that  Osborne  had  received  the  greatest  number  of 
votes ;  that  it  appeared  that  on  December  29th,  1891,  after 
the  decision  of  this  court,  and  before  its  judgment  could  be 
made  the  judgment  of  the  Supreme  Court  and  the  writ  of  man- 
damus issued,  the  defendants  met  as  a  board  and,  regarding  the 
so-called  Mylod  return  and  not  regarding  the  subsequent 
statement  delivered  to  them,  or  in  their  possession,  issued  their 
certificate  of  election,  declaring  that  Mr.  Osborne  had  received 
the  greatest  number  of  votes  for  the  position  of  senator.  The 
order  then  recited  that  "  it  appearing  that  defendants,  in  can- 
vassing the  said  returns  from  said  counties  aforesaid,  and  in 
issuing  their  certificate  of  election  aforesaid,  were  guilty  of 
the  offense  of  contempt  of  this  court,  and  that  such  contempt 
was  calculated  to  and  actually  did  defeat,  impair  and  preju- 
dice the  rights  and  remedies  of  the  relators  herein ;  and  that 
such  disobedience  was  not  willful,"  and  adjudged  the  defend- 
ants guilty,  in  terms  as  recited,  and,  because  no  actual  loss 
or  injury  had  been  produced  to  the  relators,  fined  them  in  the 
sum  of  $831.28,  the  amount  of  the  complainants'  costs  and 
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expenses  in  prosecuting  the  contempt  proceeding.  The 
appeal  of  the  defendants  to  the  Qeneral  Term  did  not  prevail 
there  and  they  have  appealed  to  this  court  from  the  order  of 
affirmance. 

J.  Newton  Fiero  for  appellants.  The  Supreme  Court 
never  obtained  jurisdiction  of  this  proceeding,  and  it  is  not 
now  pending  in  this  court,  but  remains  in  the  Court  of 
Appeals.  This  order,  therefore,  cannot  be  sustained  for  want 
of  jurisdiction  in  the  Supreme  Court  to  entertain  tliis  pro- 
ceeding. {People  ex  rel.  v.  Village  of  IfeUiston^  79  X.  Y. 
638 ;  Olnistead  v.  Town  of  Ro%Liid  Hidge^  71  Hun,  25 ;  Ex 
parte  Zimngston,  34  N.  Y.  555 ;  Bcmh  v.  Ayers^  19  Hun, 
17 ;  Joii^a  V.  Norwich^  50  Barb.  193.)  The  rights  of  defend- 
ants are  in  no  wise  affected  by  the  stipulation  entered  into  by 
these  defendants,  and,  on  the  other  hand,  the  plaintiffs  are 
bound  by  the  allegations  in  defendants'  answer,  and  they  must 
be  accepted  as  true  for  the  purposes  of  this  proceeding. 
(Rapalje  on  Contempts,  164.)  No  writ  of  mandamus  was 
either  granted  or  served  under  the  Special  Term  order  of 
December  seventh,  or  after  the  modification  of  that  order  by 
the  Court  of  Appeals.  This  is  fatal  to  the  proceeding.  {Rex 
V.  Westlove,  3  B.  &  C.  685  ;  JLjnde  v.  Blake,  5  Beav.  431 ; 
Rex  V.  Exeter,  12  Mod.  251 ;  Ladue  v.  Spaulding,  17  Mo. 
159 ;  Code  Civ.  Pro.  §  802.)  Aside  from  the  fact  that  no 
writ  of  mandamus  was  issued  either  upon  the  original  order 
or  after  the  appeal  to  the  Court  of  Appeals,  the  order  here 
appealed  from  must  be  reversed  because  no  order  was  ever 
granted  directing  a  writ  to  issue  after  the  modification  of  the 
order  of  December  seventh  by  the  Court  of  Appeals.  {Jones 
V.  Marsh,  4  T.  E.  464 ;  Rowland  v.  Ralph,  3  Johns.  20 ; 
Sanford  v.  Sanford,  40  Hun,  540 ;  McCaulay  v.  Palmer^ 
Id.  38 ;  Pitt  v.  Pavison,  37  id.  235 ;  Watson  v.  Fuller,  9 
How.  Pr.  425 ;  Livingston  v.  Smith,  23  id.  1.)  The  orderly 
method  of  procedure  demanded  that  a  writ  of  mandamus 
should  issue,  and  a  return  be  required  to  be  made  and  refused  by 
the  defendants   before  proceedings  for  contempt  will  lie. 
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(Code  Civ.  Pro.  §§  2073,  2074 ;  People  ex  rel.  v.  R.  <&  &.  Z. 
a,  Co.y  14  Hun,  370.)  The  failure  to  issue  a  writ  after  the 
modification  by  the  Court  of  Appeals,  aside  from  the  fact  tJiai 
no  writ  was  ever  issued  in  the  first  instance,  is  fatal  upon 
authority  as  well  as  upon  principle.  ( U.  S,  v.  Kendalls  5 
Cranch,  386.)  This  is  a  proceeding  to  punish  for  a  criminal 
contempt,  and  can  only  be  enforced  under  subdivision  3, 
section  7  of  the  Code,  giving  power  to  the  court  to  punish  for 
willful  disobedience  to  its  lawful  mandate.  It  has  been 
so  treated  by  plaintiffs  in  their  notice  of  application  to 
the  Special  Term,  and  they  are  bound  by  their  election  to 
so  consider  it.  {People  v.  Cowles^  4  Keyes,  38 ;  People  ex 
rel.  V.  Dwyer,  90  N.  Y.  406 ;  Code  Civ.  Pro.  §§  2284,  2285 ; 
King  V.  Ban^es^  113  N.  Y.  480  ;  People  ex  rel,  v.  Rice^  129 
id.  449.)  The  defendants  cannot  be  adjudged  guilty  of  a 
criminal  contempt  as  defined  by  section  8,  subdivision  3,  Code 
of  Procedure,  since  they  have  not  been  guilty  of  a  "  willful 
disobedience  of  a  lawful  mandate  of  the  court.''  {McKelsey  v. 
Lexois^  3  Abb.  [N.  C]  62.)  There  can  be  no  punishment  for 
contempt  for  disobedience  of  an  ambiguous  order,  and  in  this 
case  there  was  no  clear  or  definite  rule  or  order  ever  granted 
or  served.  {Sherwin  v.  People^  100  N.  Y.  358;  Ro88  v. 
Butler,  57  Hun,  110 ;  Sutton  v.  Davis,  64  N.  Y.  633.)  Upon 
the  facts  shown  by  the  papers  presented  by  the  defendants, 
and  which  did  not  appear  upon  the  previous  application  and 
were  not  considered  on  the  previous  appeal,  there  was  no 
willful  disobedience  to  the  lawful  mandate  of  any  court. 
{Kelly  V.  Atkin,  19  Hun,  329;  FishhacJc  v.  State.  131  Ind. 
318  ;  Fischer  v.  Pool,  81  N.  Y.  239  ;  State  v.  Hardy,  14 
Wis.  151 ;  Hope  v.  Carnegie,  L.  R.  [7  Eq.]  260 ;  Wass  v. 
Stevens,  128  K.  Y.  123 ;  Hewitt  v.  JVewherger,  141  id.  543.) 
The  determination  of  the  state  board  of  canvassers  was  right 
upon  the  merits.  {People  ex  rel,  v.  Pice,  129  N.  Y.  449 ; 
People  ex  rel,  v.  Bd,  Suprs.,  135  id.  522 ;  Code  Civ.  Pro. 
§§  2266,  2281 ;  Clear y  v.  Christie,  41  Hun,  566 ;  Camlers 
V.  McDonald,  25  N.  Y.  S.  R.  133.) 
SicKELs— Vol.  XCIX.        33 
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John  Brooks  Leaniitt  for  respondents.  Under  any  con- 
struction of  the  order  of  the  Supreme  Court,  as  modified  by  this 
court,  the  appellants  disregarded  it.  {People  v.  State  Boards 
74  Hun,  183.)  In  acting  before  the  writ  of  mandamus  could 
in  orderiy  practice  be  issued,  and  in  a  manner  which  prevented 
them  from  obeying  it  when  issued,  the  defendants  were  guilty 
of  misconduct  punishable  as  a  civil  contempt.  {People  ex  reL 
V.  R.  <&  S.  Z.  H.  B.  Co.y  76  N.  T.  294;  People  ex  rd.  v. 
Bd.  Svprs.^  135  id.  622 ;  People  ex  reL  v.  Van  Buren^  186 
id.  252 ;  Osborne  v.  Tenant^  14  Yes.  136 ;  Robinson  v.  Grover^ 
138  N.  T,  430;  King  v.  Toolej/y  12  Mod.  312;  Earing^. 
Kauffmany  13  N.  J.  Eq.  397 ;  Endicott  v.  MaltuSy  1  Stock. 
113 ;  Seyfert  v.  Edison^  18  Vroom,  428 ;  LitUer  v.  Thompson^ 
2  Beav.  129 ;  Bids  v.  Merle^  2  Paige,  494 ;  People  v.  Brower^  4 
id.  405 ;  Stafford  v.  Brownj  Id.  360 ;  McNeil  v.  Oa/rratt^  1 
Craig  &  Phil.  98 ;  St.  John  Coll,  v.  Carter,  4  Myl.  &  C.  498 ; 
People  V.  Sturievant,  9  N.  Y.  263 ;  Hollenheck  v.  Holland^ 
94  id.  342.)  In  acting  as  they  did  in  violation  of  their  stipu- 
lation, by  means  of  which  they  had  obtained  a  stay  of  pro- 
ceedings pending  their  appeal,  they  were  guilty  of  an  abuse 
of  the  proceedings  on  appeal,  punishable  as  a  civil  contempt. 
(Code  Civ.  Pro.  §  14,  subd.  2.)  The  order  directing  the  writ 
to  issue  is  to  be  treated  as  a  mandate  for  the  purpose  of  deter- 
mining whether  appellants  were  guilty  of  disobedience  to  a 
lawful  mandate.  (Code  Civ.  Pro.  §§  8, 14,  3343.)  None  of 
the  appellants'  objections  are  well  taken.  {F.  Bank  v.  Coyyen^ 
2  Abb.  Ct.  App.  Dec.  38 ;  SliUwell  v.  Carpenter,  62  N,  T. 
639 ;  Bay  v.  Town<(f  Neuo  LoU,  107  id.  148 ;  U.  S.  v.  Ken- 
doll,  5  Cranch  C.  C.  385;  Code  Civ.  Pro.  §§2281,  2284; 
People  ex  rel.  v.  R.  <&  S.  Z,  R.  R.  Co.,  14  Hun,  371 ;  76  N. 
Y.  294;  People  v.  Spaulding,  2  Paige,  327;  Zansing  v. 
Eastern,  7  id.  364 ;  Eamley  v.  Bennett,  4  id.  163 ;  Erie  Co.  v. 
Ramsey,  45  N.  Y,  654;  Power  v.  Fillage  of  Athens,  19 
Hun,  165.)  It  is  oi  the  utmost  importance  to  the  due  admin- 
istration  of  justice  that  the  order  of  the  Supreme  Court  should 
not  be  reversed  unless  the  appeal  is  made  good  beyond  a 
doubt.     {People  ex  rel.  v.  Pendleton,  64  N.  Y.  621.) 
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Gray,  J.  The  statement  of  facts  has  been  made  thus  full, 
in  order  that,  by  exhibiting  the  various  proceedings  and  acts 
in  some  detail,  the  objections  of  the  appellants  may  be  at 
once  more  clearly  understood  and  deprived  of  any  seeming 
force.  We  think  that  the  order  of  the  Supreme  Court  was 
warranted  by  the  facts  and  that  that  court  could  not  very 
well  have  held  otherwise  with  respect  to  the  conduct  of  the 
defendants.  That  our  decision  could  have  been  misunderstood, 
or  understood  by  the  appellants  as  they  say  it  was,  is  diflScult 
for  us  to  beUeve.  There  was  neither  uncertainty,  nor  ambigu- 
ity, in  the  direction  by  this  court  for  the  affirmance  of  the 
order  of  December  7th.  The  order  that  was  affirmed  directed 
the  issuance  of  a  writ,  commanding  the  defendants  to  disre- 
gard the  so-called  Mylod  return,  in  issuing  their  certificate  of 
election,  and,  instead  thereof,  to  consider  only  such  return  as 
might  thereafter  be  filed  containing  the  signatures  of  the 
county  clerk,  etc.,  and  issued  under  his  seal,  and  that  in  their 
certificate  of  election  the  state  board  should  declare  that  per- 
son elected  who  appeared  to  have  received  the  greatest  num- 
ber of  votes,  etc.,  etc.  The  only  respect  in  which  we  differed 
from  the  court  below,  respecting  its  order,  was  in  that  it 
required  a  return  from  the  county  board  of  canvassers  to  be 
certified  by,  or  to  come  from,  the  county  clerk.  For  reasons 
given,  under  the  circumstances  we  held  that  to  be  an  unneces- 
sary requirement  for  the  validity  of  the  statement  of  the 
county  board  of  the  result  of  their  canvass.  So  far,  there- 
fore, as  the  order  appealed  from  described  the  kind  of  return 
which  might  be  considered,  we  changed,  or  modified,  it ;  but 
we  affirmed  it  in  every  other  respect  and  the  order  stood  unaf- 
fected, as  a  direction  to  disregard  the  Mylod  return.  With 
that  order  approved  and  affirmed  by  this  court,  and  contain- 
ing the  judgment  of  the  court  upon  the  right  to  consider  the 
Mylod  return,  the  appellants  should  have  complied.  Not  only 
did  the  order,  which  we  made  as  the  result  of  our  consider- 
ation of  the  appeal,  call  upon  the  appellants  to  comply  with  the 
requirements  of  the  order  for  the  writ  of  mandamus, —  a  compli- 
ance which  their  stipulation  should  have  impelled  them  to, 
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without  waiting  for  the  issuance  of  the  formal  writ ;  —  but  the 
opinion  of  the  court,  which  was  read  by  (or  to)  them, 
informed  them,  in  distinct  language,  that  they  could  consider 
any  other  return,  containing  the  result  of  the  legal  action  of 
the  county  board,  and  that  the  return  attested  by  Mylod, 
though  not  invalidated  by  tlie  refusal  of  the  county  clerk  to 
sign  and  certify  it,  contained,  according  to  uncontradicted 
allegations,  the  result  of  an  illegal  and  erroneous  canvass, 
which  would  alter  the  result  of  the  election  and  which  the 
court  should  not  permit  to  be  canvassed.  There  was  nothing 
in  the  modification  in  our  order,  nor  suggestion  in  the  language 
of  the  opinion,  that  left  the  defendants  at  liberty,  legally  or 
morally,  to  consider  the  order  reversed,  or  changed,  in  its 
direction  as  to  the  Mylod  return.  They  could  not  consider 
that  return.  They  could  consider  any  other  return  showing 
the  correct  result  of  the  canvass.  This  was  plain  from  the 
order  and  was  the  clear  expression  of  our  opinion. 

The  appellants  object,  however,  upon  other  grounds,  not 
related  to  the  question  of  the  meaning  of  our  decision. 
They  object  that  no  writ  of  mandamus  was  either  granted 
or  served,  under  the  order  of  December  7th,  1891. 
That  is  immaterial,  as  it  concerns  the  question  of  whether 
the  defendants  have  deUberately  done  something  which 
they  knew  the  court  had  decided  they  should  not  do 
and  had  thus  neglected,  or  violated  a  duty,  which  the  court 
would  have,  through  the  form  of  a  writ  prescribed  by 
the  statute,  enjoined  upon,  or  have  commanded  them  to  per- 
form, had  the  stipulation,  which  they  made  upon  the  granting 
of  the  court's  order  for  the  writ  of  mandamus,  not  prevented 
the  actual  issuance  of  that  writ.  What  constitutes  the  con- 
tempt here  is  that  the  defendants,  knowing  of  the  order  for 
the  issuance  of  a  peremptory  writ  of  mandamus,  have  done 
the  very  thing  which  the  issuance  of  the  writ  was  intended  to 
absolutely  prevent,  and  have  thus  contemned  and  defeated 
the  will  of  the  court.  It  is  no  new  principle  that  a  person 
may  be  held  guilty  of  the  offense  of  contempt,  for  having 
done  an  act  after  the  court  had  decided  to  enjoin  its  doings 
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although  that  decision  had  not  been  formally  and  technically 
carried  out,  or  formulated,  into  an  order  or  writ.  (See  SiM 
V.  Thoma%^  3  Edw.  Ch.  236,  and  English  cases  cited  there. 
Also,  the  remarks  of  Johnson,  J.,  in  People  v.  Sturtevant  (9 
N.  T.  atp.  278). 

The  appellants  further  say  that  the  order  was  not  one,  which 
it  was  in  the  power  of  the  Supreme  Court  to  make  at  Special 
Term.  It  is  true  that  we  have  held  that  section  605  of  the 
present  Code  of  Civil  Procedure  applies,  where  the  object  of 
the  proceeding  is  to  restrain  state  officers,  or  boards,  and 
requires  the  injunction  order  to  issue  at  the  Greneral  Term. 
{People  ex  rel.  Derby  v.  liice^  129  N.  Y.  461.)  It  is  not, 
however,  for  the  appellants  to  question  the  effect  of  the 
order  of  December  7th,  1891,  on  any  such  ground.  Their 
formal  stipulation  was  an  acknowledgment  of  the  order 
and  they  cannot  now  be  heard  to  assail  the  jurisdiction 
of  the  court  to  make  it.  It  was  possible  that  it  might 
have  been  decided,  upon  the  hearing,  or  in  the  course 
of  the  appeals  from  it,  that  it  was  improperly  issued ;  but 
it  was  not  so  decided  and  it  was  affirmed  by  the  General 
Term  of  tlie  Supreme  Court  and  then,  finally,  by  this  court. 
It  stood  as  a  valid  order,  whether  correctly  decided  or  not, 
and  was  entitled  to  the  respect  and  the  obedience  of  all  par- 
ties upon  whom  it  was  to  operate.  It  is  no  sufficient  excuse 
for  the  conduct  of  parties,  who  have  neglected  or  disobeyed 
an  order  of  the  court  after  appealing  from  it  and  after  stipu- 
lating to  proceed  in  accordance  with  the  decision  of  the  appel- 
late court,  to  say  that  there  was  no  jurisdiction  to  make  such 
an  order.  It  is  true  that  jurisdiction  cannot  be  conferred  by 
consent  of  parties ;  but  a  question  relating  to  the  authority  of 
a  branch  of  the  court  to  make  the  particular  order  may  be 
effectually  waived.  The  Supreme  Court  had  jurisdiction  of 
the  parties,  although  the  authority  to  order  the  writ  of  man- 
damus may  have  been  vested  in  the  General  Term.  Beyond 
that  consideration,  however,  it  is  evident  that  the  offense  of 
the  defendants  was  not  only  in  a  disobedience  of  the  order  of 
December  7th,  1891,  but,  also,  in  the  evasion  of  their  stipulation 
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and  in  their  disregard  of  our  decision.  It  iJs  necessary,  in  the 
orderly  administration  of  justice,  that  our  will,  as  that  of  the 
courts  below,  be  respected,  when  communicated  to  the  parties 
to  an  action  or  proceeding.  Both  with  respect  to  this  point 
and  to  the  preceding  point  discussed,  it  may,  again,  be 
observed  that  the  defendants,  by  their  formal  stipulation, 
estopped  themselves  from  objecting  either  to  the  non- 
issuance  of  the  writ  of  mandamus,  or  to  the  right  of  the 
court  to  order  its  issuance.  The  appellants  argue  that 
the  remittitur  of  this  court  containing  our  decision  had 
not  been  filed  in  the  Supreme  Court  and  an  order  entered 
making  our  decision  the  determination  of  the  Supreme  Court ; 
with  the  result,  as  they  say,  that,  by  our  modification  of 
the  order,  it  had  ceased  to  exist  as  such  and  there  could 
have  been  no  disobedience  of  it.  We  think  this  a  frivolous 
objection.  It  would  lead  to  the  irrational  conclusion  that 
because  a  decision  in  the  form  of  an  order  or  a  judgment  had 
been  appealed  from  and  brought  into  this  court  for  review,  it 
became  of  no  force,  if  modified  in  some  parts,  though  affirmed 
in  essential  parts.  The  power  of  the  court  below  to  enforce 
its  decisions  may  be  suspended,  as  the  result  of  an  appeal ; 
but  its  decision  loses  none  of  its  strength  pending  the  appeal 
and,  if  modifications  are  made  of  its  terms,  to  the  extent  that 
it  is  sustained,  it  is  the  same  order,  to  the  validity  and  force 
of  which  has  been  added  the  sanction  of  this  court. 

The  appellants  object  that  this  was  a  proceeding  to  punish  for 
a  criminal  contempt ;  whereas  the  court,  determining  that  there 
was  no  willful  disobedience  on  the  part  of  the  defendants, 
has  punished  them  as  for  a  civil  contempt.  They  argue  that 
the  relators  made  their  election  as  to  proceeding  and  are 
bound  by  it ;  so  that,  if  the  defendants  were  not  guilty  of 
that  willful  disobedience,  which  is  required  by  the  Code  (Sec. 
8,  sub-div.  3)  to  constitute  a  criminal  contempt,  they  could  not 
be  punished  at  all  therein.  They  base  this  point  upon  the 
notice  which  the  respondents  served  with  the  moving  papers, 
after  the  decision  of  the  General  Term  ;  which,  reversing  the 
denial  of  the  court  at  Special  Term,  ordered  that  the  applica- 
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tion  for  the  order  requiring  the  defendants  to  show  cause 
should  be  granted.  The  notice  stated  that  the  respondents 
would  ask  for  a  fine  of  $250  and  an  imprisonment  of  30  days ; 
the  particular  punishment  authorized  by  the  Code  (Sec.  9)  to 
be  administered  for  a  criminal  contempt.  It  is  a  sufficient 
answer  to  say  that  the  order  to  show  cause,  originally  applied 
for  and  subsequently  ordered  to  be  granted  by  the  General 
Term,  and  the  moving  papers  presented  the  matter  to  the 
court  in  such  a  way  as  to  leave  it  open  for  it  to  decide,  upon 
all  the  facts,  as  to  the  guilt  of  the  defendants,  the  nature 
of  the  offense  and  the  measure  of  their  punishment.  The 
subsequent  service  of  the  notice,  specifying  the  punishment 
which  would  be  demanded,  related  to  a  demand  in  the  event 
of  the  failure  of  tlie  defendants  to  appear  and  to  show  cause 
as  required.  It  did  not  take  away  the  power  of  the  court  to 
proceed,  as  required  by  the  General  Term  order,  and  to 
decide  upon  the  offense.  The  proceeding  was  in  no  wise 
limited  to  one  for  the  punishment  of  the  offense  of  a  criminal 
contempt. 

"We  think  the  case  was  one  which  was  comprehended 
within  subdivision  8  of  section  14  of  the  Code.  That  section 
conferred  the  power  upon  courts  of  record  to  punish  by 
fine  and  imprisonment,  or  either,  a  violation  of  duty,  or  other 
misconduct,  by  which  a  right  or  remedy  of  a  party  to  a  civil 
action,  or  special  proceeding,  may  be  defeated,  impaired, 
impeded,  or  prejudiced ;  in  any  case  "  where  an  attachment,  or 
any  other  proceeding  to  punish  for  contempt,  lias  been  usually 
adopted  and  practiced  in  a  court  of  record,  to  enforce  a  civil 
remedy  *  *  *  and  to  protect  the  right;  of  a  party."  This 
provision  preserved  to  courts  of  record  the  power  they  had 
previously  possessed  to  punish,  in  the  interest  of  a  party  to 
the  action,  as  a  contempt,  an  evasion,  or  a  violation  of  duty,  or 
misconduct,  which  resulted  in  defeating  or  prejudicing  the 
complainant's  rights.  It  was  a  power  formerly  exercised  by 
the  English  Courts  of  Chancery,  and  which  was  continued  by 
the  Revised  Statutes  of  this  state  (2  R.  S.  534,  535) ;  as  can 
be  seen  from  the  cases  of  ICing  v.  Tooley  (12  Mod.  312) ;  Skip 
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V.  JSarwood  (3  Atk.  564) ;  Beam  v.  Tennant  (14  Ves.  136); 
Mull  V.  Tliamas  (3  Edw.  Cli.  236),  and  People  v.  Sturtevant 
(9  N.  Y.  278).  The  court  below  has  determined,  as  a  matter 
of  fact,  that  in  what  they  did  the  defendants'  acts  actually 
did  defeat,  impair.  Impede  and  prejudice  the  rights  and  reme- 
dies of  the  relators,  and  there  can  be  no  doubt  that  there  were 
undisputed  facts,  sufficient  to  warrant  the  court  in  finding 
that  the  conduct  of  the  defendants  amounted  to  a  disobedi- 
ence, or  to  a  disregard,  of  the  decision  made  upon  the  relators' 
application  for  a  writ  of  mandamus.  In  determining  that  there 
Lad  not  been  a  willful  disobedience,  the  court  took  into  con- 
sideration, as  it  properly  might,  the  sworn  denials  of  an  inten- 
tional disrespect  and  the  averments  of  ha^dng  acted  in  good 
faith,  in  proceeding  upon  a  construction  of  the  meaning  of 
our  decision,  as  to  which  they  had  been  advised  by  counsel 
and  which  they  believed  themselves  to  be  true.  With  this 
determination  upon  the  facts,  we  cannot  interfere.  The  court, 
nevertheless,  was  required  to  and  it  did  impose  such  punish- 
ment as,  under  the  circumstances,  fitted  the  facts  of  the  case. 
These  relators  had  the  interest,  which  all  citizens  have  in 
public  matters,  to  compel  the  performance  by  public  officers 
of  the  duties  of  their  office,  and  to  ask  the  enforcement  against 
them  of  penalties  prescribed  for  their  defaults,  or  disobedi- 
ence ;  but  they  could  not  claim  to  have  suffered  any  actual 
loss,  which  the  award  of  a  sum  sufficient  to  cover  their  costs 
and  expenses  would  not  compensate  for. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Earl  and  O'Bkien,  JJ.,  dissenting. 

Order  affirmed. 
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WiLLiAM  Magke,  Eespondent  v.   The  City  of  Bbooexyn, 

Appellant. 
Peter    Delap,    Respondent,    v.    The   City  of    Brooklyn, 

Appellant. 

Where,  for  lands  taken  under  the  act  providing  for  the  widening  and 
improvement  of  North  Second  street,  in  the  city  of  Brooklyn  (Chap. 
559,  Laws  of  1871),  an  award  was  made  to  one  who  was  the  owner  of 
the  land  at  the  time  the  act  was  passed,  but  who,  before  the  award  was 
made,  had  sold  and  conveyed  the  lot,  of  which  the  land  taken  formed  a 
part,  by  full  covenant  deed,  purporting  to  grant  "all  the  estate,  right, 
title  and  interest,  property,  possession,  claim  and  demand"  of  the 
grantor,  and  no  attempt  was  made  by  the  city  to  take  possession  until 
eighteen  years  after  the  passage  of  the  act,  when,  through  various  mesne 
conveyances,  all  substantially  similar,  plaintiff  had  become  and  was  the 
owner,  Tield,  that  in  equity  the  award  represented  ths  portion  of  the  lot 
taken,  and  was  transferred  by  the  deeds;  and  so,  that  plaintiff  was 
entitled  thereto. 

So,  also,  where  a  lot,  a  portion  of  which  was  taken  under  the  act,  was,  at 
the  time  of  Its  passage,  covered  by  a  mortgage  then  duly  recorded, 
and  before  any  award  was  made  the  mortgage  was  foreclosed  and 
the  whole  lot  sold,  Tield,  that  the  purchaser  who  held  the  title  at 
the  time  the  land  taken  was  actually  appropriated  was  entitled  to  the 
award. 

(Submitted  December  12,  1894 ;  decided  December  21,  1894.) 

Appeal  in  the  first  above-entitled  action  from  judgment  of 
the  General  Term  of  the  City  Court  of  Brooklyn,  entered 
upon  an  order  made  March  29,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

Appeal  in  the  second  above-entitled  action  from  judgment 
of  the  General  Term  of  the  City  Court  of  Brooklyn,  entered 
upon  an  order  made  March  6,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

These  actions  were  brought  to  recover  two  awards,  made 
and  confirmed  under  chapter  559  of  the  Laws  of  1871,  on 
account  of  the  taking  of  a  portion  of  two  lots  on  the  north 
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Bide  of  North  Second  street,  in  tiie  city  of  Brooklyn,  in  the 
widening  and  improvement  of  that  street. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Albert  G.  McDonald  for  appellant.  When  the  report  of 
the  commissioners  was  dnly  confirmed  the  awards  became  in 
the  nature  of  judgments.  {Donnelly  v.  City  of  BrooTdyny 
121  N.  T.  9.)  The  commissioners'  report  then  became  and 
is  final  and  conclusive  as  to  all  questions  which  were  or  might 
have  been  litigated  in  the  proceedings.  {Dolan  v.  Mayor y 
etc.,  62  K  Y.  472;  Astor  v.  Mayor,  etc..  Id.  580.)  The 
right  to  compensation  for  the  taking  of  the  land  is  a  personal 
right  and  was  not  appurtenant  to  and  does  not  run  with  the 
land,  and  is  not  conveyed  by  deed  unless  in  terms  described 
therein.  (Laws  of  1871,  chap.  599;  Dormelly  v.  City  of 
BrooTclyn,  121  N,  T.  9 ;  McCormach  v.  City  of  Brooklyn, 
108  id.  49 ;  Genet  v.  City  of  Brooklyn,  99  id.  300 ;  Sage  v. 
City  of  Brooklyn,  89  id.  189 ;  Spea/ra  v.  Mayor,  etc,,  87  id. 
359 ;  King  v.  Mayor,  etc.^  102  id.  171 ;  Porter  v.  M.  B,  B. 
Co.,  120  id.  289 ;  McFadden  v.  Johnson,  72  Penn.  Sfr.  335  ; 
LoacKs  Appeal,  109  id.  72 ;  S,  N.  Co.  v.  Decker,  2  Watts, 
343 ;  Hart  v.  Kucher,  5  S.  &  R.  1 ;  Commonwealth  v. 
Shepard,  3  Penn.  509;  Beeae  v.  Adams,  16  S.  &  R.  40.) 
The  purchaser  at  the  mortgage  sale  can  have  no  claim  to  the 
award.     {H.  Ins.  Co.  v.  Smith,  28  Hun,  296.) 

F.  N.  O^Brien  for  respondent.  PlaintiflE  is  entitled  to  the 
award  made  as  compensation  for  that  portion  of  his  lot  taken 
by  the  city  under  the  act  referred  to,  although  he  wjis  not 
the  owner  at  the  date  of  the  act  widening  North  Second 
street.  {Bank  of  Avhurn  v.  Bohert,  44  N.  Y.  192 ;  Atler  v. 
Bichmmid,  112  id.  610 ;  Gerard  on  Tit.  535,  738 ;  Donnelly 
V.  City  of  BrooUyn,  121  K  Y.  9.) 

Jackson  tfe  Bv/rr  for  respondent  in  Delap  case.  Prior  to 
the  passage  of  the  North  Second  Street  Widening  Act,  the 
holder  of  the  mortgage  had  a  property  right  in  the  premises 
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affected  by  the  said  act,  of  which  right  he  could  not  be 
deprived  without  adequate  compensation  tlierefor.  The  foun- 
dation of  the  claim  of  said  mortgagee  and  his  successors  in 
interest  against  the  city  was  one  for  damages  for  the  value  of 
his  property  which  had  been  taken  under  lawful  authority  by 
the  city.  (Const,  of  N.  Y.  §  6 ;  Laws  of  1871,  chap.  559,  §  2 ; 
MoCormack  v.  City  of  BrooTdyn^  108  N.  Y.  49 ;  Donnelly 
V.  City  of  Brooklyn^  121  id.  9;  Gates  v.  De  La  Mare^  142 
id.  307.)  The  plaintiff,  having  purchased  the  entire  property, 
including  that  strip  taken  for  the  widening  of  the  street,  under 
a  foreclosure  of  a  mortgage  made  prior  to  the  passing  of  the 
act,  which  mortgage  was  made  by  the  owner  of  the  strip  after-" 
ward  taken,  at  a  time  when  he  was  the  absolute  owner  thereof, 
the  plaintiff  succeeded  to  all  the  rights  and  interests  of  both 
the  mortgagor  and  the  mortgagee  at  the  time  that  the  mort- 
gage was  made.  He  took  the  same  title  that  he  would  have 
taken  under  a  deed  from  the  mortgagor  and  mortgagee,  bear- 
ing the  same  date  as  the  mortgage  which  was  foreclosed.*  (2 
K.  S.  192,  §  158 ;  Rector  v.  Macky  93  N.  Y.  488 ;  Batterman 
V.  Albright,  122  id.  484;  Packer  v.  E.  cfe  S.  B.  B.  Co.,  IT 
id.  283;  Brainerd  v.  Cooper,  10  id.  356.)  The  mere  fact 
that  the  award  is,  in  certain  respects,  to  be  deemed  of  the 
character  of  personalty,  and  that  the  decision  of  the  commis- 
sioners  in  some  respects  is  of  the  nature  of  a  judgment,  does 
not  prejudice  the  claim  of  the  plaintiff,  nor  is  it  conclusive  as 
against  him  in  seeking  for  the  award  that  the  commission- 
ers in  their  report  have  decided  that  other  persons  were 
entitled  to  it.  {Spears  v.  Mayor,  etc.,  87  N.  Y.  359.)  The 
mere  fact  that  the  mortgaged  property,  including  therein  the 
premises  taken  by  the  Widening  Act,  produced  upon  the  sale 
in  foreclosure  an  amount  sufficient  to  pay  the  mortgage,  has 
no  effect  upon  the  plaintiff's  position.  {Gates  v.  De  La  Mare^ 
142  N.  Y.  307.)  Even  if  the  mortgage  had  been  made  subse- 
quently to  the  passing  of  the  North  Second  Street  Widening 
Act,  still,  under  a  chain  of  conveyances  which  included  in  the 
description  of  the  premises  conveyed  the  very  land  taken  by 
the  Widening  Act  without  any  reference  to  any  proceedings 
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taken  under  that  act,  we  believe  such  conveyance  would 
operate  as  an  assignment  to  the  purchaser  of  the  award. 
{Engelhardt  v.  City  of  Brooklyn^  44  jST.  Y.  S.  R.  474 ;  Mayor 
V.  Curren^  15  Daly,  116 ;  King  v.  Mayor^  etc.^  102  N.  T. 
171 ;  Magee  v.  City  of  Brooklyn,  61  N.  Y.  S.  E.  433.) 

O'Brien,  J.  These  cases  both  arise  out  of  the  same  stat- 
ute and  involve  similar  questions.  Both  were  submitted 
together  and  they  may  be  conveniently  treated  as  one  appeal 
The  only  question  involved  in  either  is  to  whom  the  awards, 
which  it  is  conceded  that  the  city  is  iJound  to  pay,  belong  and 
.are  payable.  By  chapter  559  of  the  Laws  of  1871,  the  lands 
were  taken  for  street  purposes,  and  it  is  conceded  on  all  sides 
that  the  taking  was  effected  by  force  of  the  statute  itself, 
which  has  been  upheld  against  constitutional  objections  on  the 
ground  that  a  sure  and  safe  method  of  making  compensation 
was  provided.  The  taking,  however,  was  only  constructive 
as  the  owners  remained  in  possession,  and  no  attempt  was 
made  by  the  city  to  actually  appropriate  it  to  the  purpose 
intended  until  about  eighteen  years  after  the  passage  of  the 
act.  In  the  meantime  the  land  was  the  subject  of  sale  and 
transfer  in  various  forms,  and  in  many  cases  the  title  was 
changed  from  one  party  to  another,  and  now,  when  the  city 
has  finally  concluded  to  take  and  pay  for  the  land,  the  ques- 
tion arises  with  respect  to  the  party  to  whom  the  award  right- 
fully belongs.  The  case  has  always  been  considered  as  8ui 
generis,  and  the  rights  of  the  parties  determined  according 
to  the  peculiar  facts  and  circumstances  upon  equitable  prin- 
ciples. {Donnelly  v.  City  of  BrooTdyn,  121  N.  Y.  9; 
McCormack  v.  City  of  BrooTdyn^  108  id.  49.) 

In  the  first  case  Magee,  the  plaintiff,  has  recovered  in  the 
courts  below  the  amount  of  an  award  made  by  the  commis- 
sioners to  one  Caroline  C.  Shwartz  on  the  9th  of  November, 
1876,  who  did  not  then  own  the  land  nor  the  lot  from  which 
it  was  taken,  she  having  conveyed  the  same  a  few  montlis 
before,  a  fact  of  which  the  commissioners  may  have  been 
ignorant.     Charles  E.  Shultz  was  the  owner  of  the  lot  when 
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the  act  was  passed,  but  on  the  10th  day  of  January,  1874,  he 
conveyed  it  by  metes  and  bounds  to  Mrs.  Schwartz  by  a  full 
covenant  deed,  including  in  the  description  the  whole  lot  and, 
therefore,  the  land  for  which  the  award  was  made,  precisely 
as  if  the  act  had  never  been  passed.  On  March  20th,  1876, 
Caroline  C.  Shwartz  conveyed  in  the  same  way  to  Sarah  F. 
Mann,  and  through  several  mesne  conveyances,  all  in  the  same 
terms,  the  plaintiflE  obtained  the  title  on  the  2d  of  July,  1890. 
The  deeds  in  every  case  purported  to  grant  "  all  the  estate, 
right,  title,  interest,  property,  possession,  claim  and  demand 
whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of 
the  first  part  of,  in  and  to  the  same,  and  every  part  and  parcel 
thereof,"  and,  as  already  stated,  contained  full  covenants. 
The  party  to  whom  the  award  was  made  and  her  grantees 
conveyed  the  land  taken  and  were  paid  for  it,  so  far  as  appears, 
precisely  as  if  the  title  was  not  affected  by  the  passage  of 
the  act.  The  city  now  having  taken  possession,  they  must 
respond  to  the  plaintiflE  upon  their  covenants  or  else  he  is 
entitled  to  the  award.  In  equity  the  award  represents  that 
portion  of  the  land  taken,  and  under  the  circumstances  of  the 
case  and  the  broad  and  comprehensive  language  of  the  deed, 
it  can  fairly  be  said  that  the  parties  intended  to  assign  the 
award.  Having  conveyed  the  land  with  full  covenants  it 
must  be  assumed  that  they  intended  to  transfer  the  thing 
which  represented  it  which  was  the  money  ^;5varded  as  its 
value.  {Gates  v.  De  La  Mare,  142  N.  T.  307.)  While  the 
actual  appropriation  of  the  property  to  the  public  use  was 
delayed  for  many  years,  yet  the  situation  after  the  passage  of 
the  act  was  such  that  it  is  reasonable  to  assume  that  the 
grantors  in  the  several  deeds  expected  that  it  would  be  actu- 
ally taken  at  some  future  time  and  paid  for,  and  hence  they 
conveyed  intending  to  vest  the  grantees  with  the  claim  against 
the  city  which  was  substituted  for  a  title  which  each  of  them 
covenanted  to  protect  and  defend.  This  view  is  re-inforced 
now  by  the  circumstance  that  none  of  them  are  making  any 
claim  to  the  award,  and  none  of  them,  so  far  as  appears,  have 
ever  made  any  such  claim. 
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In  the  other  case  the  plaintiff  Delap  recovered  the  award  of 
$1,000  made  at  the  same  time  and  for  the  same  purpose  with 
respect  to  other  land  taken  in  the  same  way.  The  facts  npon 
which  the  judgment  rests  are  somewhat  different,  though,  at 
least,  quite  as  favorable  to  the  plaintiff.  At  the  time  of  the 
J)assage  of  the  act  the  McCabes  owned  the  lot  from  which  the 
parcel  which  that  award  represents  was  taken ;  but  before  its 
passage  they  mortgaged-  the  entire  premises  on  the  6th  of 
February,  1871,  including,  of  course,  the  identical  parcel 
taken.  The  mortgage  was  duly  recorded,  it  having  been 
given  to  secure  to  one  Samuel  Doleplaine  the  payment  of 
$1,500.  Before  any  award  was  made  this  mortgage  was  fore- 
closed and  judgment  entered  directing  the  sale^of  all  the  land 
for  the  satisfaction  of  the  debt.  In  March,  1876,  it  was  sold 
upon  this  judgment  and  conveyed  to  the  plaintiff,  who  took 
the  title  that  the  mortgagor  had  when  the  mortgage  was  exe- 
cuted. Though  the  plaintiff  had  only  a  lien  upon  the  land 
when  it  was  constructively  taken,  yet  when  it  was  actually 
taken  he  had  the  title  which  by  operation  of  law  related  back 
to  the  time  when  the  mortgage  was  given,  and  hence  the  city 
has  taken  his  land  and  he  is  entitled  to  the  money  which  rep- 
resents it. 

Moreover,  even  if  the  mortgage  had  not  been  foreclosed 
and  title  taken  under  it,  such  a  conveyance  is  deemed  to  opcN 
ate  in  equity  as  an  assignment  of  the  award  when  made  for 
the  protection  of  the  mortgagee  or  his  assigns.  {Gates  v.  De 
La  Mare^  aujyra.) 

In  both  cases  the  judgment  of  the  courts  below  was  right 
and  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  • 
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In  the  Matter  of  the  General  Assignment  of  "William  G. 
Hbvenor  for  the  Benefit  of  his  Creditors  to  Hudson 
Ansley. 

A  provision  in  an  assignment  for  the  benefit  of  creditors,  directing  the 
application  of  the  assets  to  the  payment  by  the  assignee  of  all  the 
assignor's  debts  and  liabilities  now  due  or  to  grow  due,  applies  only  to 
such  debts  and  liabilities  as  can  be  ascertained  or  fixed  when  the  assign- 
ment was  made.  It  does  not  include  a  contingent  liability,  the  amount 
of  which,  if  it  ever  arises,  can  only  thereafter  be  definitely  fixed  and 
ascertained. 

The  assignor  in  such  an  assignment  was  at  the  time  of  its  execution 
occupying  certain  premises  under  a  lease  for  a  term  of  years,  at  an 
annual  rental  payable  in  monthly  installments.  The  lease  provided  that 
if  the  demised  premises  become  vacant  during  the  term,  because  of  non- 
payment of  rent  or  otherwise,  the  lessors  may  re-enter  or  re-let  as 
agents  of  the  lessee  and  apply  the  avails  to  the  payment  of  the  rent 
due.  The  rent  accruing  while  the  assignor  was  in  possession  was 
paid.  The  assignee  occupied  the  premises  for  a  time,  paying  rent  as 
required  by  the  lease,  and  then  vacated  them.  The  lessors  took  possession 
and  re-let  the  premises  for  sums  less  than  that  reserved  by  the  lease,  and 
for  the  deficiency  and  the  rent  to  accrue  for  the  balance  of  the  term  pre- 
sented a  claim  to  the  assignee.  Held,  that  the  claim  was  properly 
rejected;  that  the  lessors  by  their  acts  in  re-entering  and  re-letting  the 
premises  put  an  end  to  the  fixed  obligation  of  the  lessee,  and  the  only 
obligation  thereafter  was  for  a  possible  deficiency,  which,  as  it  did  not 
exist  at  the  time  of  the  assignment,  was  not  covered  thereby. 

Reported  below,  70  Hun,  66. 

(Argued  December  20,  1894;  decided  January  15,  1895.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  June  6,  1893, 
which  affirmed  an  order  of  the  County  Court  of  Erie  county 
confirming  the  report  of  a  referee  disallowing  a  claim  rejected 
by  the  assignee. 

On  July  13th,  1891,  Hevenor  made  a  general  assignment 
for  the  benefit  of  his  creditors.  The  deed  of  assignment  con- 
tained the  provision,  that,  after  the  payment  of  the  expenses 
of  executing  the  assignment  and  of  certain  debts,  the  assignee 
should  apply  the  residue  of  the  estate  to  the  payment  of  all 
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tlie  debts  and  liabilities  of  the  assignor,  then  due  or  to  grow 
due.  Prior  to  the  making  of  the  assignment,  and  on  April 
18  th,  1891,  the  assignor  had  leased  certain  premises  in  the 
city  of  Buffalo,  for  the  term  of  five  years  from  May  first, 

1891,  at  the  annual  rental  of  $7,200,  payable  monthly,  in 
advance.  The  rent  accruing  under  the  lease,  while  the 
assignor  was  in  possession,  was  paid.  After  the  assignment 
the  assignee  occupied  the  premises  for  a  while,  and  paid  rent 
therefor  at  the  rate  reserved  in  the  lease.  When  the  assignee 
vacated  the  premises,  the  lessors  re-let  them  to  different  per- 
sons ;  by  virtue  of  a  provision  in  the  lease ;  to  the  effect  that 
if  the  premises  became  vacant  during  the  term,  because  of 
non-payment  of  rent  or  otherwise,  the  lessors  might  re-enter, 
or  might  re-let  them  as  the  agents  of  the  lessee,  and  apply  the 
avails  thereof  to  the  payment  of  the  rent  due  under  the  lease. 
On  November  1st,  1892,  the  lessors  had  received  $5,136.50 
less  than  the  amount  of  rent  payable  by  the  terms  of  the 
lease.  For  that  sum  the  lessors  filed  with  the  assignee  a  claim, 
and  also  a  claim  for  the  rent  to  accrue  from  November  1st, 

1892,  to  the  expiration  of  the  lease,  at  the  rate  reserved  in  the 
lease.  These  claims  the  assignee  rejected ;  and,  pursuant  to  a 
stipulation,  the  claim  and  the  rejection  thereof  were  referred 
to  a  referee,  whose  report  against  the  claimants  was  confirmed. 
Upon  appeal,  the  order  rejecting  the  claims  was  affirmed,  and 
the  claimants  have  appealed  to  this  court. 

Spencer  Clinton  for  appellants.  There  is  no  principle  of 
law  which  forbids  a  debtor  to  provide  for  the  payment  of 
debts  that  are  not  then  due.  {In  re  Willis^  44  N.  T.  S.  R. 
470 ;  Brainerd  v.  Dunning^  30  N.  Y.  211.) 

B.  Frank  Dake  for  respondent.  The  claim  is  not  based  on 
the  assignee's  occupation  of  the  premises,  but  on  the  contract- 
ual relations  between  the  assignor  and  the  assignee  under  the 
assignment.  {Myers  v.  Hunt^  8  N.  Y.  S.  R  338;  In  re 
Lewis,  81  N.  Y.  421 ;  C,  Bank  v.  Williams,  128  id.  77.) 
The  appellants'  claim  is  contingent  both  as  to  the  ultimate 
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existence  of  a  liability,  and  the  amount  thereof.  It  is  not  a 
matter  the  payment  bi  which  may  be  provided  for  under  a 
general  assignment.  {Brainerd  v.  Dunning^  30  N.  Y.  211 ; 
In  re  Adams,  15  Abb.  [JST.  C]  61 ;  In  re  Link,  6  N.  Y.  S. 
R.  211;  McGaffin  v.  City  of  Cohoes,  74  N.  Y.  387;  Sands 
V.  Hill,  55  id.  18.).  The  appellants'  construction  would  ren- 
der the  assignment  fraudulent.  {Nicholson  v.  Lea/vitt,  6  N. 
Y.  510.)  The  practice  in  this  matter  is  defined  by  the  pro- 
visions of  section  26  of  the  General  Assignment  Act  (R.  S. 
[8th  ed.]  2542).  {PotUr  v.  Durfree,  44  Hun,  197.)  The 
award  of  costs  and  an  allowance  was  proper.  (Code  Civ.  Pro. 
§  3334.) 

Gray,  J.  By  the  provisions  of  the  lease  it  was  open  to 
these  appellants,  the  lessors,  to  elect  to  allow  the  premises  to 
remain  vacant ;  in  which  case  they  would  have  had  a  valid 
and  certain  claim  against  the  assigned  estate  for  the  rent  as 
reserved  in  the  lease ;  or  they  could  take  the  other  course  and, 
as  the  agents  of  the  lessee,  re-let  the  premises  and  apply  tlie 
avails  in  reduction  of  the  rent  reserved  in  the  lease.  Tlie 
effect  of  exercising  the  latter  option  was  to  terminate  the  agree- 
ment to  pay  the  monthly  rent  and,  thereafter,  to  leave  the 
matter  of  any  liability  of  the  lessee  to  them  contingent  upon 
the  success  which  the  lessors  miglit  meet  with,  in  re-letting  the 
premises ;  a  liability  which,  if  it  arose,  could  only  be  finally 
and  definitely  ascertained  at  the  expiration  of  the  demised 
term ;  while  it  might  not  arise  at  all. 

Under  such  circumstances,  what  claim  these  appellants 
could  have  against  the  assignor,  or  his  assigned  estate,  must 
be  uncertain  and  contingent.  It  could  not  be  regarded  as  one 
of  the  debts,  or  liabilities,  contemplated  to  be  paid,  under  the 
deed  of  assignment.  That  instrument  is  to  be  followed 
strictly  by  the  assignee  in  his  disposition  of  the  property.  It 
is  his  guide,  and  furnishes  the  measure  of  his  duty,  (fiiti- 
zeThs^  Bank  v.  WilMams,  128  N.  Y.  77 ;  Matter  of  Lewis,  81 
id.  421.)  It  is  not  contended  by  the  appellants  that  the  deed 
of  assignment  is  void,  for  intending  to  secure  debts  not  in 
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existence ;  but  they  argue  that  the  provision  for  the  payment 
of  the  assignor's  "  debts  and  liabilities,  now  due  or  to  grow 
due,"  can  be  made  to  cover  a  case  like  this ;  where,  as  they 
say,  the  liability  of  the  assignor  was  not  changed  under  the 
lease,  nor  his  indebtedness,  except  that  it  was  reduced  in 
amount.  They  infer  from  the  use  of  the  word  "  liabilities," 
in  the  clause  in  question,  that  the  assignor  intended  that  his 
assignee  should  pay  all  liabilities  which  might  grow  due,  with- 
out regard  to  the  question  of  when,  or  how  they  arose ;  pro- 
vided they  were  possibilities  under  his  contractual  relations 
with  others.  This  contention  naturally  assumes  that  the  word 
"  liabilities,"  as  used  in  the  assignment,  imports  an  element, 
which  makes  the  assignment  more  elastic  in  its  comprehension 
of  the  obligations  to  be  included  therein.  We  think  that  the 
General  Term  was  right,  in  holding  that  the  words  "  debts  " 
and  "  liabilities "  were  synonymously  used,  and  that  the 
assignor  could  not  have  intended  that  liabilities,  thereafter  to 
be  created  by  the  acts  of  the  lessors  in  the  lease,  should  be 
paid  by  his  assignee. 

The  appellants,  in  their  argument,  lose  sight  of  the  fact, 
that  Dy  their  acts  in  re-entering  the  premises  and  re-letting 
them  as  the  agents  of  the  assignor,  which  they  were  permitted 
to  do  under  the  lease  they  put  an  end  to  his  fixed  obligation 
under  the  lease  and  left  it  for  the  future  to  .determine  whether 
they  would  have  any  claim  against  him.  His  Hability  was 
changed  and  thereafter  could  only  be  for  a  possible  deficiency. 
The  liability,  which  they  now  assert  the  assignor  to  be  under, 
did  not,  and  could  not,  exist  as  of  the  time  when  the  assign- 
ment was  made ;  but  arose  subsequently  thereto.  Such  after- 
accruing  debts,  or  liabilities,  could  not  be  intended  to  be 
secured  by  an  assignment,  and  if  an  assignor  so  declared,  in 
the  deed  of  assignment,  it  would  be  void.  {Brainerd  v.  Dun- 
ning^ 30  N.  Y.  211.)  No  inference  can  be  drawn  from  this 
deed  of  assignment,  which  contradicts  the  rules  of  law,  and 
the  liabilities,  which  the  assignee  was  required  to  pay,  were 
only  those  which  could  be  ascertained,  or  fixed,  at  the  time 
when  the  assignment  was  made ;  although  the  liability  might 
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not  mature  into  an  actual  debt  until  the  lapse  of  some  time 
after  the  making  of  the  assignment.  Every  liability  is  a  debt ; 
but  the  use  of  the  words  in  connection  may  be  explanatory. 

The  question  was  well  decided  at  the  General  Term,  and 
the  order  appealed  from  should  be  aflSrmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Order  affirmed. 


In  the  Matter  of  the  Claim  of  William  Lang,  as  Executor, 
etc.,  Eespondent,  v.  The  Estate  of  Eliza  Stbiitoeb, 
Deceased,  Appellant. 

While,  where  upon  the  final  accounting  of  an  executor  he  claims  an  over- 
payment to  a  legatee,  the  fact  and  the  extent  of  the  over-payment  may 
be  a  material  inquiry  in  ascertaining  the  amount  of  the  distributive 
shares,  and  so  the  decision  of  the  surrogate  may  be  binding  upon  the 
legatee  if  made  a  party  to  the  accounting,  the  surrogate  has  no  jurisdic- 
tion to  compel  the  legatee  to  restore  the  amount  of  the  over-payment, 
but,  it  teems,  the  executor  must  resort  to  his  action  to  recover  it. 

The  will  of  8.  named  L.  as  executor  and  H.  as  executrix;  the  latter  was 
also  residuary  legatee.  *  L.  had  the  exclusive  management  of  the  estate 
and  possession  of  its  assets.  The  personalty  consisted  principally  of 
money  in  savings  banks.  The  bank  books  were  delivered  by  L.  to  H. 
as  such  legatee.  Upon  final  settlement  of  the  accounts  of  L.,  in  which 
accounts  he  stated  in  substance  that  the  bank  books  were  so  delivered 
in  payment  of  the  legacy  to  H.,  he  presented  a  claim  against  the  estate 
for  moneys  paid  and  for  services  rendered  to  the  testatrix  during  her 
lifetime;  a  portion  of  the  claim  was  allowed  by  the  surrogate,  also  an 
allowance  was  made  for  the  expenses  of  the  accounting  and  for  the 
commissions  of  L.  as  executor.  These  the  surrogate  directed  to  be 
paid  out  of  any  assets  remaining  in  the  hands  of  L.  as  executor,  and 
which  might  thereafter  be  received  by  him.  It  appeared  that  there 
were  no  assets  remaining  in  the  hands  of  L.  as  executor.  Held,  that  the 
surrogate  properly  decided  that  he  had  no  power  to  compel  H.  to  pay 
over  to  L.  any  part  of  the  sums  received  by  her  for  the  purpose  of  sat- 
isfying his  claims;  that  the  latter  could  not  be  heard  to  claim  that  the 
fund  was  not  paid  to  his  co-executor,  in  her  character  as  legatee,  con- 
trary to  the  averments  in  his  petition. 

Hatter  of  Lang  (67  Hun,  107),  reversed. 

(Submitted  December  20, 1894;  decided  January  15,  1896.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  13, 
1893,  which  reversed  in  part  a  decree  of  the  surrogate  of 
Westchester  county  upon  an  accounting  of  William  Lang,  as 
executor  of  the  last  will  and  testament  of  Eliza  Stringer, 
deceased. 

William  Lang  and  Cecilia  A.  Howell  were  named  as  the 
executors  of  the  will  of  Eliza  Stringer,  deceased,  and  duly 
qualified  as  such  on  the  20th  day  of  July,  1888.  The  testa- 
trix died  seized  of  a  house  and  lot  and  personal  property 
inventoried  at  $6,512.56,  but  of  the  value,  as  found  by  the 
surrogate,  of  $6,092.51.  By  her  will  she  gave  to  William 
Lang,  as  executor,  certain  articles  of  personal  property  and 
the  use  of  the  house  and  lot  for  five  years  on  condition  of  hia 
paying  the  taxes  thereon,  and  a  few  small  legacies  to  other 
parties.  The  remainder  of  the  propertj  she  gave  to  Cecilia 
A.  Howell,  and  following  this  gift  is  this  clause :  "  At  her 
death  the  property  to  be  divided  equally  between  her  three 
daughters,"  naming  them.  The  personal  property  of  the  tes- 
tatrix consisted  principally  of  money  in  savings  banks. 
Although  both  executors  qualified,  the  respondent  Lang  had 
the  sole  management  of  the  estate.  In  September,  1889,  he 
applied  to  the  surrogate  for  a  judicial  settlement  of  his 
accounts  as  executor.  In  his  petition  he  set  forth  the  names 
of  the  legatees,  heirs  at  law  and  next  of  kin  of  the  decedent, 
naming,  among  others,  Cecilia  A.  Howell,  the  executrix. 
The  surrogate  issued  a  citation  directed  to  all  persons  named, 
which  was  duly  served,  and  on  the  return  day  of  the  citation, 
September  23,  1889,  the  executor  Lang  presented  and  filed 
his  verified  account,  which  set  forth  that  he  had  had  the  sole 
management  of  the  estate ;  that  he  had  paid  all  the  legacies  to 
the  legatees,  ^'including  bank  books  to  Cecilia  A.  Howell, 
legatee,"  and  in  the  schedules  annexed  to  the  account  it  was 
stated  "  that  there  were  no  debts  except  the  money  due  from 
the  savings  banks,  stated  in  the  inventory,  which  were  deliv- 
ered to  the  legatee  Cecilia  A.  Howell  by  me,"  and  that  "  all 
the  articles  mentioned  in  the  inventory  were  delivered  to  the 
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legatees,  among  which  were  the  bank  books."     The  executor 
also  having  set  forth  in  his  account  that  he  had  a  claim  against 
the  estate  for  taxes  paid  during  the  lifetime  of  the  testatrix, 
at  her  request,  to  the  amount  of  $218.4:5,  and   for  board 
and  services  furnished  to  and  rendered  by  him  for  her  from 
March  10, 1884,  to  July  1, 1888,  of  the  value  of  $3,288,  this 
claim  was  contested  on  the  hearing  before  the  surrogate  and 
was  disallowed.     The  General  Term  reversed  the  decision  of 
the  surrogate  on  this  point  and  remitted  the  case  for  a  re-hear- 
ing.   The  surrogate,  on  the  re-hearing,  allowed  the  claim  to  the 
extent  of  11,241,  with  interest  from  September  23,  1889,  also 
the  sum  of  $421.50,  the  costs,  fees  and  disbursements  on  the 
accounting,  and  $93.Y5  commissions,  to  be  paid  out  of  any 
assets  remaining  in  his   hands  as   executor  or  which  might 
thereafter  be  received  by  him.     It  appeared  that  there  were 
no  assets  remaining  in  the  hands  of  Lang  as  executor.     The 
surrogate  found  that  he  delivered  to  Cecilia  A.  Howell,  lega- 
tee under  the  will,  bank  books  representing  in  value  $6,092.51, 
but  he  held  that  he  had  no  power  to  compel  her  to  pay  over 
to  him  any  part  of  said  sum  for  the  purpose  of  satisfying  his 
claims  against  the   estate  established  by  the  decree.     The 
General  Term,  on  appeal  from  this  second  decree,  reversed 
this  decree  so  far  as  it  held  that  the  executor  William  Lang 
had  paid  to  Cecilia  A.  Howell,  as  legatee,  the  sum  above 
stated  and  the  finding  that  the  surrogate  had  no  power  to  com- 
pel her  to  pay  to  him  the  amount  required  to  satisfy  his  claims 
against  the  estate. 

William  P.  Fiero  for  appellant.  The  decree  of  the  sur- 
rogate that  there  is  "  no  power  "  in  the  Surrogate's  Court  "  to 
compel  said  Cecilia  A.  Howell,  legatee,  to  pay  over  to  said 
William  Lang ''  the  amount  of  his  claim,  should  have  been 
sustained  by  the  General  Term,  and  its  reversal  in  that  regard 
was  erroneous.  (In  re  Vnderhill^  1  Connolly,  313 ;  117  N. 
T.  471.) 

Arthur  T,  Hoffmcm  for  respondent.  The  principle  is  res 
ad^udicata  in  this  state  that  the  surrogate  can  compel  any 
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co-executor  having  assets  to  apply  them  in  payment  of  debts. 
{Burt  V.  BuH^  41  N.  T.  51.)  The  recovery  of  hfe  claim 
against  the  estate  is  a  personal  claim,  a  debt  due  from  the 
estate,  and  not  a  claim  by  an  executor  against  a  legatee.  (Code 
Civ.  Pro.  §  2743 ;  117  N,  Y.  475.) 

Andrews,  Ch.  J.  The  case  In  re  Underhill  (117  N.  T. 
471)  is  a  controlling  authority  upon  the  point  involved  in  tins 
appeal.  It  was  there  held  that  on  the  judicial  settlepient  of 
the  accounts  of  an  executor  the  Surrogate's  Court  has  no 
jurisdiction  to  compel  a  legatee  to  whom  an  over-payment  had 
been  made  by  the  executor  to  restore  to  the  estate  the  amount 
of  the  over-payment,  but  that  the  executor  must  resort  to  his 
action  to  recover  it.  The  decision  was  reached  on  a  consid- 
eration of  the  scope  of  the  proceeding  for  an  accounting 
under  the  statute,  the  limited  jurisdiction  of  Surrogates'  Courts, 
and  upon  other  considerations  set  forth  at  length  in  the  opin- 
ion of  the  court.  It  was  said  that  in  contemplation  of  law  all 
assets  of  the  estate  with  which  the  executor  is  chargeable  are 
presumed  to  be  in  his  possession,  except  so  far  as  they  are 
shown  to  have  been  lawfully  paid  out  or  distributed,  and  that 
the  question  whether  there  had  been  an  over-payment  to  a  lega- 
tee was  a  matter  personally  between  the  executor  and  legatee 
to  whom  the  over-payment  had  been  made.  It  was  pointed  out 
that  in  ascertaining  the  amount  of  the  distributive  shares  and 
the  persons  entitled  to  payments  under  the  decree,  the  fact 
and  the  extent  of  the  over-payment  might  become  a  material 
inquiry  on  the  accounting,  and  that  the  decree  of  the  surrogate 
in  respect  thereto  might  be  binding  on  the  legatee  to  whom  an 
over-payment  had  been  made,  and  who  had  been  brought  into 
the  accounting,  as  res  adjudicata  in  another  proceeding  to 
recover  it.  But  the  court  held  that  no  affirmative  relief  to 
compel  re-payment  could  be  granted  by  the  surrogate.  There 
are  two  points  of  distinction  between  that  case  and  this  upon 
which  the  respondent  relies.  The  legatee  Cecilia  A.  Howell 
was  co-executor  with  Lang,  as  well  as  legatee  under  the  will. 
It  is  claimed,  therefore,  that  she  held  the  fund  paid  to  her  in 
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her  character  as  executrix  to  the  extent  necessary  to  satisfy  any 
claims  against  the  estate.     Bat  this  claim  ignores  the  admitted 
fact  that  Lang  took  the  sole  management  and  possession  of 
the  estate,  and  that  he  transferred  the  fund  to  his  co-execu- 
tor, not  in   her   character   as   such,  but   exclusively  in   her 
right  as  residuary  legatee  under  the  will.     He  did  this  not 
only    before  any  accounting,  but   before   he   had   made    or 
established  any  personal  claim  against  the  estate.     So  far  as 
appears,  this  claim  was  first  made  after  he  had  voluntarily  put 
out  of  his  hands  the  means  of  payment.     It  is  also  urged  that 
this  case  differs  from  In  re  Underhill^  in  the  fact  that  there 
the  claim  was  by  the  executor  against  the  legatee,  while  here 
the  executor  sought  to  recover  assets  to  satisfy  a  debt  due 
from  the  estate.     We  do  not  perceive  that  the  alleged  dis- 
tinction creates  any  difference  in  principle  between  the  two 
cases.    The  respondent,  on  the  re-hearing  before  the  surrogate, 
established  his  claim  in  part,  and  it  was  adjudged  that  it  was 
payable  out  of  any  assets  of  the  estate  in  the  hands  of  the 
executor,  or  which  might  come  to  his  hands.     It  appeared 
that  he  had  distributed  the  fund  applicable  to  its  payment  • 
Very  likely,  in  a  proper  proceeding,  the  legatee  Cecilia  A. 
Howell  could  be  compelled  to  restore  it  pro  tanto  to  the 
executor  as  a  payment  made  by  mistake,  and  when  recovered 
by  him  in  that  character,  he  would  be  authorized  to  pay  his 
personal  claim  thereout.     But  the  accounting  was  by  Lang  as 
executor.     He  had  unadvisedly  stripped  himself  of  the  means 
of  paying  his  claim  as  creditor.     Obviously,  if  the  surrogate, 
in  the  case  of    Underhill^  had  no  jurisdiction  to  compel  a 
restitution,  he  had  none  in  this  case.     Lang  cannot  be  heard 
to  say  that  the  fund  was  not  paid  to  his  co-executor  in  her 
character  as  legatee  contrary  to  his  averments  in  his  petition, 
or  to  insist  that  any  accountability  which  she  may  be  under  was, 
as  between  him  and  her,  based  upon  any  other  relation  than 
that  of  debtor  and  creditor.    We  should  be  inclined  to  sustain 
the  decision  .of  the  General  Term  if  we  could  consistently 
with  our  former  decision.     But  as  was  said  in  that  case,  if  it 
is  desirable  that  the  surrogate  should  have  a  broader  jurisdio- 
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tion,  which  would  include  a  case  like  this,  it  must  be  conferred 
by  the  legislature. 

The  order  of  the  General  Term  should  be  reversed  and  the 
decree  of  the  surrogate  affirmed,  with  costs  to  the  appellant  in 
all  courts. 

All  concur,  except  Haight,  J.,  not  sitting. 

Ordered  accordingly. 


Angel  K.  Jorgensen,  Appellant,  v.  Flavius  S.  Squibes  et 
al.,  Kespondents. 

The  legislatare  m&j  authorize  a  limited  use  of  sidewalks  in  front  of  build- 
ings in  cities  and  villages,  for  cellar  openings,  and  may  delegate  thia 
power  to  the  municipal  authorities. 

The  authorities  of  the  city  of  New  York  have  power,  derived  from  its 
ancient  charter,  as  modified  and  enlarged  by  subsequent  statutes,  to 
permit  the  construction  of  cellarways  extending  into  sidewalks  under 
such  reasonable  regulations  as  they  may  prescribe.  (§  86,  chap.  410, 
Laws  of  1882.) 

The  city  ordinances  (Nos.  201,  202  of  Revised  Ordinances)  which  prohibit 
the  construction  of  a  cellar  door  extending  more  than  five  feet  into  a 
•  street,  and  directing  that  every  uncovered  entrance  or  flight  of  steps 
projecting  into  a  street  shall  be  inclosed  with  a  railing,  imply  permis- 
sion to  construct  cellarways  within  the  limit,  and  not  in  other  respects 
transgressing  the  ordinances. 

In  an  action  against  the  owner  and  lessees  of  certain  premises  in  the  city 
of  New  York,  to  recover  damages  for  injuries  alleged  to  have  been 
caused  by  the  giving  way  of  cellar  doors  in  front  of  the  premises,  upon 
which  plaintiff  was  standing,  it  appeared  that  the  cellarway  covered 
by  the  doors  projected  about  five  feet  into  the  street  and  had  so 
existed  for  more  than  twenty  years.  The  trial  court  charged  in  sub- 
stance that  the  cellarway  was  an  unlawful  structure  and  a  nuisance; 
that  if  the  accident  happened  as  claimed  by  plaintiff,  defendants  were 
liable  irrespective  of  any  question  of  negligence.  Held,  error;  that 
such  a  long  user  without,  so  far  as  appeared,  any  objection  having  been 
made  by  the  city  authorities,  was  presumptive  evidence  of  consent  on 
their  part  to  the  construction  of  the  cellarway,  and  this,  without  regard 
to  the  city  ordinances. 

(Argued  December  18,  1894;  decided  January  15,  1895.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  16, 
1892,  which  sustained  defendants'  exceptions,  set  aside  a  ver- 
dict in  favor  of  plaintiff  and  granted  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  through  falling  down  the  cellar  steps, 
which  were  covered  by  wooden  doors  and  led  from  the  side- 
walk to  the  basement  of  premises  situated  on  Third  avenue, 
in  the  city  of  New  York.  The  lessees  and  occupants  and 
owners  of  the  property  were  made  parties  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

JK  Countryman  for  appellant.  The  cellarway,  of  what- 
ever dimensions,  was  a  nuisance.  (  Whittaker  v.  E.  A.  R,  R. 
Co,,  5  Robt.  650 ;  Dygert  v.  Schenck,  23  Wend.  446 ;  Clif-- 
ford  V.  Dam,  81  N.  Y.  52 ;  Creed  v.  Hartman,  29  id.  591, 
697 ;  Lawrence  v.  Mayor,  2  Barb.  577 ;  Congre^e  v.  Morgan, 
18  N.  Y.  79,  85.)  The  cellarway,  covered  by  wooden  doors, 
was  prohibited  by  statute.  {People  v.  Mayor,  etc,,  59  How. 
Pr.  333.)  Assuming  that  such  cellarway  was  permissible,  in  the 
absence  of  a  license  it  was  a  nuisance.  {Irvine  v.  Wood,  51 
N.  Y.  224 ;  Clifford  v.  Dam,  81  id.  56 ;  Jennings  v.  Va^ 
Schaick,  108  id.  130 ;  Bahhage  v.  Powers,  130  id.  281 ;  Penal 
Code,  §  385 ;  Wassori  v.  Pettit,  49  Hun,  168.)  The  ordi- 
nances offered  by  respondents  do  not  justify  the  cellarway. 
{Cohen  V.  Mayor,  etc.,  113  N.  Y.  533 ;  Wood  on  Nuis.  §  274.) 

Douglas  A.  Levien,  Jr.,  and  Robert  A,  Johnston  for 
respondents.  The  corporation  of  the  city  of  New  York  have 
the  power  to  authorize,  and  have  authorized,  the  erection  and 
maintenance  of  openings  into  the  basement  of  buildings  with 
steps  from  the  sidewalk  thereto,  similar  to  those  in  the  case  at 
bar,  but  limit  the  encroaching  into  the  street  or  walk  more 
than  five  feet.  {Britton  v.  Mayor,  etc,  21  How.  Pr.  251 ; 
Laws  of  1882,  chap.  410,  §  84 ;  Babbage  v.  Powers,  130  N. 
Y.  281 ;  Village  of  Po'it  Jervis  v.  F.  N,  Bank,  96  id.  550; 
Wolfy.  Kilpatrick,  101  id.  146 ;  Nolan  v.  King,  97  id.  565  ; 
Jennings  v.  Va/n  Schaick,  108  id.  530 ;  Robbins  v.  Chicago^ 
SioKBLs— Vol.  XCIX.        36 
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4  Wall.  657  ;  Betty  v.  GiUmore,  16  Penn.  St.  463 ;  Bush  v. 
Johnston^  23  id.  209 ;  Proctor  v.  Harris,  4  C.  &  T.  337 ; 
Btoesching  v.  S.  Z.  G.  Z.  Co,,  6  Cent.  L.  J.  458 ;  Dillon  on 
Mnn.  Corp.  532,  §  553;  If'dson  v.  Godfrey,  12  111.  22; 
O^LiTida  V.  Lathrop,  21  Pick.  292.)  While  what  is  a  public 
nuisance  is  a  question  of  law  for  the  courts,  the  existence  of 
facts  which  the  court  may  declare  sufficient  to  constitute  a 
public  nuisance  is  a  question  of  fact  for  the  jury.  {Hart  v. 
Mayor,  etc.,  3  Paige,  218 ;  Gridley  v.  City  of  Bloomington, 
68  111.  47 ;  Nelson  v.  Geoffei-y,  12  id.  20  ;  Clarh  v.  Frey,  8 
Ohio  St.  358 ;  Dillon  on  Mun.  Corp.  §  699 ;  Cooley  on  Torts, 
748.) 

Andrews,  Ch.  J.  The  jury  found  on  conflicting  evidence 
that  the  plaintifE  fell  into  a  cellarway  in  front  of  the  premises 
on  Third  avenue  in  the  city  of  New  York,  owned  by  the  cor- 
poration defendant  and  occupied  by  the  other  defendants  as 
lessees.  The  cellarway  was  projected  into  the  sidewalk  a  dis- 
tance of  five  feet  from  the  building  line,  and  the  opening  was 
covered  with  wooden  doors.  The  plaintiff  testified  that  she 
was  standing  on  these  doors  looking  into  a  show  window 
when  they  fell,  and  she  fell  with  them  into  the  opening  below 
and  was  bruised  and  otherwise  injured.  The  learned  trial 
judge  took  from  the  jury  the  question  whether  the  cellarway 
was  improperly  constructed,  or  improperly  and  carelessly 
maintained,  and  charged  them  that  if  the  accident  happened 
the  defendants  were  liable,  irrespective  of  negligence,  for  any 
injuries  sustained  by  tlie  plaintiff,  on  the  ground  that  the  cel- 
larway was  an  unlawful  structure  and  a  pubhc  nuisance,  it 
having  been  constructed  in  the  public  street  without  authority, 
and  he  submitted  to  the  jury  two  questions  only :  the  ques- 
tion whether  there  was  such  an  occurrence  as  that  claimed  by 
the  plaintiff,  and,  second,  the  amount  of  damages.  The  plain- 
tiff, in  her  complaint,  alleged  that  the  defendants  unlawfully 
maintained  the  cellarway,  and  that  it  extended  more  than  five 
feet  from  the  street  line  into  the  sidewalk,  and  was  insecurely 
covered,  and  constituted  a  nuisance.     The  answer  denied  these 


1895.]  JoBGENSEN  V.  Squibss  et  al.  283 

N.  Y.  Rep.]     Opinion  of  the  Court,  per  Andbbws,  Ch.  J. 

aHegatjons.  The  question  whether  the  cellarway  was  an 
nnlawf  111  structure  was  litigated  on  the  trial,  the  plaintiff  main- 
taining that  it  was  constructed  without  legislative  or  other 
authority,  and  the  defendants  insisting  that  it  was  built  and 
maintained  under  the  permission,  express  or  implied,  of  the 
city  authorities.  There  was  no  question  raised  upon  the 
pleadings,  and  although  the  permission  of  the  city  to  construct 
and  maintain  the  cellarway  was  not  pleaded  as  strictly  as  it 
should  have  been,  regarding  the  action  as  an  action  for  nuisance 
{Clifford  V.  Damiy  81  U".  Y.  56),  the  parties  having  tried  the 
case  upon  the  assumption  that  the  pleadings  were  sufficient^ 
the  objection  that  the  authority  of  the  city  should  have  been 
aflirmatively  alleged  in  the  answer  cannot  now  be  taken.  If 
the  trial  court  erred  in  charging  the  jury  that  the  cellarway 
was  an  unlawful  structure,  the  new  trial  was  properly  awarded 
and  the  order  granting  a  new  trial  must  be  affirmed.  We  have 
arrived  at  the  conclusion  that  the  charge  in  this  respect  waa 
erroneous,  and  this  renders  it  unnecessary  to  consider  the  other 
grounds  upon  which  the  order  for  a  new  trial  is  sought  to  be 
supported.  There  can  be  no  controversy  as  to  the  rule  that 
an  unauthorized  obstruction  or  excavation  in  a  public  street, 
impairing  its  safety,  constitutes  a  public  nuisance  and  subjects 
the  person  or  body  creating  or  maintaining  it  to  indictment 
and  to  liability  in  a  civil  action  to  any  person  sustaining  special 
injury  therefrom.  The  space  occupied  for  sidewalks  in  city 
or  village  streets  is  as  mucli  a  part  of  the  street  as  the  part 
used  for  horses  and  vehicles.  The  owner  of  a  building  abut- 
ting on  a  street  may  use  the  sidewalk  in  front  of  his  premises 
as  any  other  citizen,  and,  in  addition,  for  the  usual  purposes  of 
his  business,  although  it  may  occasion  temporary  obstruction, 
provided  he  does  not  interfere  unreasonably  with  the  public 
right.  There  are  many  special  and  incidental  uses  of  the  side- 
walk founded  upon  vicinage  and  business  necessity  permitted 
to  him  by  implication,  beyond  the  bare  right  to  pass  and  re-pass 
upon  it.  He  may  load  and  unload  his  goods  in  front  of  his 
store,  subject  to  municipal  regulation,  and  for  this  he  needs  no 
authority  beyond  that  implied  from  common  usage  and  the 
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purposes  for  which  streets  are  opened  and  dedicated,  and  manj 
other  similar  privileges  might  be  mentioned. 

But  an  adjoining  owner  cannot,  upon  the  plea  of  conveni- 
ence or  necessity,  make  an  excavation  in  the  street  in  front  of 
his  premises  or  construct  a  cellarway  extending  into  the  side- 
walk, except  by  permission  of  a  competent  authority.  The 
authority  to  construct  vaults  under  sidewalks,  or  to  make 
openings  therein  for  a  cellarway,  or  to  inclose  an  area  within 
the  line  of  a  street,  is  not  an  incident  of  ownership  of  the 
adjacent  premises,  or  implied  from  such  ownership,  however 
convenient  or  even  necessary  the  exercise  of  such  an  authority 
may  be  to  their  full  enjoyment.  The  implication  of  such  a 
right,  as  one  annexed  to  the  land  and  arising  out  of  ownership 
merely,  would  or  might  lead  to  embarrassing  conflicts  and 
interfere  with  the  control  and  regulation  of  the  streets  which 
in  the  interest  of  the  public  is  reposed  in  public  authorities. 
But  it  is  competent  for  the  legislature  to  authorize  a  limited 
use  of  sidewalks  in  front  of  buildings  in  cities  and  villages  for 
stoops  or  cellar  openings,  or  underground  vaults,  for  the  more 
convenient  and  beneficial  enjoyment  of  the  adjacent  premises. 
While  such  uses  may  restrict  somewhat  the  free  and  unem- 
barrassed use  of  the  streets  for  pedestrians,  the  general  inter- 
ests are  subserved  by  making  available  to  the  greatest  extent 
valuable  property,  increasing  business  facilities,  giving 
encouragement  to  improvements  and  adding  to  taxable  values. 

We  do  not  understand  that  the  ruling  on  the  trial,  that  the 
cellarwfiy  in  question  was  an  unlawful  structure,  proceeded 
upon  any  denial  of  the  power  of  the  legislature,  or  of  the 
municipality  as  representing  it,  in  this  matter,  to  authorize 
the  construction  of  the  cellarway  in  question.  The  assump- 
tion made  and  upon  which  the  charge  was  based,  was  that  in 
fact  it  had  not  been  authorized  by  the  city  authorities.  The 
cellarway  had  existed  at  the  place  in  question  for  more  than 
twenty  years,  and  the  defendant  corporation,  when  the  ground 
lease  fell  in  1889,  purchased  the  building  which  had  been 
erected  by  the  tenant  to  which  this  cellarway  was  appurtenant, 
and  leased  the  premises  in  their  existing  state  to  the  other 
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defendants.  Such  a  long  user  without,  so  far  as  appears,  any 
objection  having  been  made  to  the  cellarway  by  the  authori- 
ties of  the  city,  was  evidence  from  which  their  consent  to  its 
construction  might  reasonably  be  inferred.  {Jennings  v. 
Van  Schaick,  108  N.  Y.  530 ;  Babbage  v.  Powers,  130  id. 
281 ;  Chicago  City  v.  Hobbins,  2  Black,  418.)  It  is  a  matter 
of  observation  that  openings  for  cellarways  extending  into  the 
sidewalk  in  cities  or  villages  in  front  of  business  buildings 
are  very  common.  They  afford  access  to  the  basements  of  such 
buildings  and  render  them  much  more  valuable  for  business 
purposes.  It  would  be  an  unnatural  inference  that,  in  the  city 
of  New  York,  where  so  many  of  such  openings  are  found, 
they  exist  by  sufferance  merely  and  were  tolerated,  but  not 
permitted,  by  the  public  authorities.  In  the  absence  of 
affirmative  proof  of  permission,  it  should  be  implied,  if  there 
is  nothing  to  disprove  it,  either  in  the  character  of  the  struc- 
ture or  in  the  actual  circumstances  disclosed.  It  is  unreason- 
able to  suppose  that  a  usage  so  general  and  unchallenged  did 
not  have  its  origin  in  municipal  consent.  We  have  said  that 
it  seemed  to  be  assumed  on  the  trial  that  the  city  authorities 
had  power  to  permit  the  construction  of  cellarways  extending 
into  the  sidewalk,  under  such  reasonable  regulations  as  they 
might  prescribe.  There  can,  we  think,  be  no  doubt  of  the 
existence  of  this  power.  The  broad  powers  for  purposes  of 
municipal  government  possessed  by  the  common  council  of  the 
city  of  New  York,  derived  from  its  ancient  charters  and  modi- 
fied and  enlarged  by  subsequent  statutes,  include,  to  the  full- 
est extent  consistent  with  constitutional  limitations,  the  power 
to  control  and  regulate  the  public  streets. 

By  section  86  of  the  Consolidation  Act  of  1882,  the  com- 
mon council  is  invested  with  power  to  enact  ordinances  on  a 
great  variety  of  subjects,  and,  among  others,  by  sub.  3,  "to 
regulate  the  use  of  sidewalks  and  prevent  the  extension  of 
building  fronts  and  house  fronts  within  the  stoop  line."  This 
power  was  also  given  by  the  charter  of  1873,  and  doubtless 
by  still  earlier  legislation. 

It  is  said  that  no  ordinance  has  been  enacted  prescribing 
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that  the  owner  of  a  building  may  construct  a  oellarway  extend- 
ing to  any  distance  into  the  sidewalk.  It  does  not  appear  that 
there  is  any  ordinance  granting  such  power  in  express  lan- 
guage. But  such  permission  is  implied  in  the  ordinances  Nos. 
201  and  202.  (See  vol.  of  Eevised  Ordinances.)  The  first 
prohibits  the  construction  of  a  cellar  door  "  which  shall  extend 
more  than  one-twelfth  part  of  any  street,  or  more  than  five 
feet  into  any  street,"  and  section  202  prescribes  that  "  every 
entrance  or  flight  of  steps  projecting  beyond  the  line  of  the 
street  and  descending  into  any  cellar  or  basement  story, 
*  *  *  where  such  entrance  or  flight  of  steps  shall  not  be 
covered,  shall  be  inclosed  with  a  railing,"  etc.  These  pro- 
hibitions imply  permission  to  construct  cellarways  within  the 
limit  of  five  feet,  not  in  other  respects  transgressing  the  ordi- 
nances. The  evidence  is  convincing  and  undisputed  that  the 
city  officials,  architects  and  owners  have  acted  upon  this  con- 
struction of  the  ordinances.  No  express  permits  have  been 
issued  by  the  city  for  more  than  20  years,  and  builders  and 
architects  regarded  them  as  unnecessary  where  the  proposed 
construction  was  within  the  limit  and  of  the  character  specified. 
Sections  33  and  64  of  the  Revised  Ordinances  relate  to  a  dif- 
ferent subject,  and  in  no  respect  qualify  the  terms  of  the 
ordinances,  sections  201  and  202,  or  the  implications  following 
from  them.  We  are  of  the  opinion  that  there  was  evidence 
tending  to  show  that  the  construction  of  the  cellarway  in 
question  was  authorized  by  the  city,  and  that  the  charge  that 
it  was  an  unlawful  structure  and  a  nuisance  per  se,  was  erro- 
neous. The  question  whether  it  was  carefully  constructed  or 
maintained  is  not  presented. 

If,  as  claimed  since  the  argument,  section  201  of  the  ordi- 
nance was  not  put  in  evidence,  and  should,  therefore,  be 
disregarded,  it  would  not,  we  think,  change  the  result. 

The  order  of  the  Greneral  Term  reversing  the  judgment  and 
directing  a  new  trial  was  correct,  and  it  sliould  be  affirmed  and 
judgment  absolute  given  for  the  respondent  on  the  stipulation. 

All  concur,  except  Haight,  J.,  not  sitting. 

Ordered  accordingly. 
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Andrew  G.  Washbon  et  al.,  Eespondents,  v.  Nanot  Cope  et    jjg  gjl 
al.,  Appellants.  " 

As  a  general  rule  and  unless  some  peculiar  and  extraordinary  circum- 
stances appear,  where  a  party  appears  in  a  court  of  record  by  an  attor- 
ney, the  objection  that  he  was  not  served  with  process  and  that  the 
appearance  was  unauthorized,  may  not  be  taken  in  a  collateral  pro- 
ceeding or  action,  but  the  party  is  confined  to  a  motion  in  the  original 
action  in  order  to  obtain  relief. 

An  estate  granted  in  fee  or  absolutely  by  a  will  may  not  be  cut  down  or 
limited  by  a  subsequent  clause,  unless  the  language  is  so  clear,  unmis- 
takable and  certain  as  to  leave  no  doubt  that  such  was  the  intention  of 
the  testator. 

A  surrogate  has  no  jurisdiction  to  construe  the  provisions  of  a  will  except- 
ing so  far  as  it  may  be  necessary  in  order  that  he  may  properly  perform 
some  other  duty  imposed  upon  him  by  law. 

Where  a  devise  or  bequest  over  is  not  dependent  upon  the  death  simply 
of  the  original  beneficiary,  but  upon  death  without  issue  or  without 
children,  the  death  referred  to.  in  the  absence  of  anything  in  other  por- 
tions of  the  will  tending  to  show  a  contrary  intent,  will  be  considered 
as  a  death  in  the  lifetime  of  the  testator. 

The  will  of  W.  gave  to  his  daughter  N.  a  legacy  of  $10,000,  also  a  share 
of  his  residuary  estate.  In  a  separate  and  distinct  clause  the  will  directed 
that,  in  the  case  of  the  death  of  N.  without  children,  the  portion  given 
to  her  should  be  given  to  the  testator's  sons  or  their  heirs.  N.  survived 
the  testator  and  the  executor  paid  over  to  her  the  legacy  and  her  share 
of  the  residuary  estate  unqualifiedly,  she  receiving  the  money  as  abso- 
lute owner.  In  an  action  brought  by  heirs  of  the  testator's  sons  to  com- 
pel N.  to  give  security  for  the  ultimate  safety  and  forthcoming  of  the  - 
sums  so  paid  her,  held,  that  the  death  referred  to  was  a  death  in  the  life- 
time of  the  testator,  and  that  as  N.  survived  him  she  took  absolutely. 

The  decree  of  the  surrogate  upon  final  settlement  of  the  accounts  of  the 
executors  contained  a  statement  that  the  contingency  of  the  death  of  N. 
without  children  related  to  her  death  at  any  time  after,  as  well  as 
before,  the  death  of  the  testator,  and  that  the  gifts  to  her  were  for  life 
only.  The  surrogate  did  not  decide  anything  in  regard  to  the  payments 
to  N. ,  and  he  made  no  decree  for  further  distribution  of  any  portion  of 
the  moneys  paid  to  her  by  the  executors,  or  as  to  who  might  become 
entitled  thereto  upon  her  death.  Held,  that  the  statement  was  nothing 
more  than  an  expression  of  the  surrogate's  opinion;  and  so,  it  was  not 
conclusive  upon  N. 
WoMhdon  V.  Cope  (67  Hun,  272),  reversed. 

(Argued  December  21,  1894;  decided  January  15,  1895.) 
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Appeals  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  February  7, 
1893,  which  reversed  a  judgment  in  favor  of  defendants, 
entered  upon  an  order  dismissing  the  complaint  on  trial  at 
Special  Term  and  granted  a  new  trial. 

This  action  was  brought  for  the  purpose  of  compelling  the 
defendant  Nancy  Cope  to  give  security  for  the  ultimate  safety 
and  forthcoming  of  certain  moneys  amounting  to  about 
$14,000,  left  to  her  by  the  fourth  and  seventh  clauses  of  the 
will  of  her  father,  as  the  plaintiflEs  allege  for  her  life  only,  in 
case  she  should  die  without  children,  and  in  that  event  the 
moneys  were  to  go  to  the  sons  of  the  testator,  share  and  share 
alike.  The  action  was  tried  without  a  jury  and  the  trial  court 
found  the  following  among  other  facts:  The  plaintiflEs  are 
grandchildren  of  the  testator,  Andrew  G.  Washbon,  and  chil- 
dren of  John  G.  Washbon,  the  son  of  the  testator.  The  tes- 
tator died  March  1,  1867,  in  his  79th  year.  He  left  a  will 
executed  by  him  on  the  31st  of  January,  1865.  At  the  time 
of  his  death,  he  left  him  surviving  his  sons,  John  G.,  Henry 
R.  and  Robert  Washbon,  and  his  daughter,  Nancy  Cope.  The 
following  is  the  will  of  the  testator : 

"  In  the  name  of  God,  amen. 

"  I,  Andrew  Goold  Washbon,  of  the  town  of  Morris,  county 

of  Otsego,  and  state  of  New  York,  in  the  seventy-seventh  year 

•  of  my  life,  and  being  of  sound  mind  and  memory,  do  make, 

publish  and  declare  this  my  last  will  and  testament  in  manner 

following,  that  is  to  say,  after  all  my  lawful  debts  are  paid : 

"  Firstly.  I  give  and  bequeath  to  my  beloved  wife,  Arabella 
Washbon,  the  sum  of  three  (3)  hundred  dollars  annuity  or 
clear  yearly  rent  chargeable  to  my  estate,  to  be  paid  her  by 
my  executors  annually,  during  her  natural  life,  the  same  to  be 
received  by  her  in  lieu  of  dower,  and  I  further  direct  that  my 
said  wife,  Arabella,  shall  have  the  privilege  of  home  and  resi- 
dence during  her  life  in  the  house  now  occupied  by  me,  free 
of  charge. 

"  Secondly.  I  give  and  bequeath  to  my  executors  herein- 
after named,  the  farm  in  the  town  of  Morris  aforesaid,  con- 
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taining  about  two  hundred  and  fifty  (250)  acres,  more  or  less, 
upon  which  my  son  John  G.  Washbon  now  resides,  and 
which  is  now  occupied  and  worked  by  Levi  Reddington, 
together  with  the  farming  utensils  and  live  stock  thereon, 
belonging  to  me  at  the  time  of  my  decease,  and  also  the  sum 
of  four  thousand  (4,000)  dollars,  and  also  the  equal  one-fourth 
part  of  the  residue  of  my  estate  as  hereinafter  mentioned,  and 
also  any  other's  share  or  interest  which  may  be  hereinafter 
devised  or  given  to  them  as  trustees  in  trust  to  receive  the 
income,  rents,  interest  and  profits  thereof,  and  to  apply  the 
same  to  the  use  of  my  said  son  John  G.  Washbon  during  his 
life,  and  at  his  decease  to  grant,  convey,  transfer  and  pay 
over  the  same  to  the  descendants  of  my  said  son  John  G. 
Washbon  who  shall  be  hving  at  his  decease,  to  whom  I  devise 
and  bequeath  the  same  so  that  the  descendants  of  each  deceased 
child,  if  any,  of  my  said  son  John  G.  Washbon  shall  take 
together  and  per  stirpes^  one  share  as  said  deceased  child, 
their  parents  would  have  taken  if  living,  and  for  the  benefit 
of  said  descendants  of  said  son  John  G.  Washbon. 

"  Item.  I  desire  and  request  my  executors  and  trustees  to 
keep  my  s&id  farm  in  good  condition,  repair  and  supply  as 
they  may  be  at  the  time  of  my  decease. 

"  Ttdrdly,  I  give  and  devise  to  my  youngest  son,  Henry  R. 
Washbon,  the  farm  in  the  town  of  Morris  aforesaid,  on  which 
I  now  live,  containing  one  hundred  and  eighty-eight  (188) 
acres,  more  or  less,  with  all  the  farming  utensils  and  hve  stock 
thereon  belonging  to  me  at  the  time  of  my  decease. 

"  Fourthly,  I  give  and  bequeath  to  my  daughter,  Nancy 
Cope,  wife  of  John  Cope,  Jr.,  the  sum  of  ten  thousand 
(10,000)  dollars. 

^^  Fifthly,  I  give  and  bequeath  to  my  son-in-law,  John 
Cope,  Jr.,  the  sum  of  two  thousand  (2,000)  dollars. 

"  Sixthly.  I  give  and  bequeath  to  my  second  son,  Robert 
Washbon,  the  sura  of  twelve  thousand  (12,000)  dollars. 

"  Seventhly.  I  give  and  bequeath  and  devise  all  rest,  resi- 
due and  remainder  of  my  property,  real  and  personal,  to  my 
three  children,  Robert  Washbon,  Nancy  Cope,  wife  of  John 
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Cope,  Jr.,  and  Henry  R.  Washbon,  to  be  divided  between 
them. 

^^  Eighthly.  I  furthermore  desire  and  direct  that  in  the 
event  of  my  daugliter,  Nancy  Cope,  wife  of  John  Cope,  Jr., 
shall  die  without  children,  the  portion  herein  given  to  her 
shall  be  given  to  my  sons,  John  G.,  Robert  and  Henry  R.,  or 
their  heirs,  share  and  share  alike. 

"  Ninthly.  I  furthermore  desire  and  direct  that  my  sister, 
Manda  Fairchild,  shall  have  privilege  of  home  and  residence 
on,  the  farm  which  I  have  given  and  devised  for  the  benefit 
of  my  son  John  6.  Washbon,.the  same  as  she  now  occupies, 
with  fuel  and  the  keep  of  one  cow,  during  her  natural  life, 
or  so  long  as  she  wishes  to  occupy  the  same,  and  chargeable  to 
the  rents  and  profits  of  said  farm. 

"  Tenthly.  I  furthermore  direct  and  authorize  my  executors 
hereinafter  named  to  sell  all  real  estate  which  I  may  have 
except  such  as  I  have  otherwise  given  and  devised  in  this  my 
last  vn\\  and  testament  for  the  benefit  of  my  heirs,  at  such 
times  as  said  executore  shall  deem  best. 

"  Eleventhly.  I  do  hereby  nominate  and  appoint  my  sons 

Robert  Washbon  and  Henry  R.  Washbon,  and  my  son-in-law, 

John  Cope,  Jr.,  to  be  the  executors  of  this  ray  last  will  and 

testament,  hereby  revoking  all  former  mils  by  me  made. 
4f    «     « 

"  (Signed)  A.  G.  WASHBON." 

After  the  death  of  the  testator  his  will  was  duly  admitted 
to  probate,  and  the  executors  took  upon  themselves  the  dis- 
charge of  their  trust.  They  soon  paid  to  Nancy  Cope  the 
amount  of  $10,000  spoken  of  in  the  6th  clause  of  his  will, 
and  also  the  sum  of  $3,500  in  addition  as  her  share  of  the  resi- 
due of  the  estate  provided  for  in  the  7th  clause  of  the  will. 
The  money  was  paid  to  her  unqualifiedly  and  she  received  it 
as  the  absolute  owner,  and  she  has  claimed  to  be  the  owner 
from  that  time  under  and  by  virtue  of  the  will  above  men- 
tioned. After  more  than  20  years  this  action  is  commenced 
on  the  ground  that  as  Mrs.  Cope  is  now  about  67  years  of  age, 
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and  has  been  married  for  more  than  30  years  and  never  has 
had  any  children,  that  she  ought  to  be  compelled  to  give  secu- 
rity for  the  forthcoming  of  the  above-mentioned  sums  upon 
her  death.  Mrs.  Cope,  on  the  contrary,  claims  that  under  the 
terms  of  her  father's  will,  as  she  survived  her  father  she 
became  entitled  to  the  payment  of  the  moneys  mentioned 
therein  unconditionally  as  her  absolute  property,  and  that  in 
fact  and  in  law  she  is  the  owner  thereof  absolutely. 

Many  years  after  the  death  of  the  testator  proceedings  were 
taken  by  the  plaintiffs  herein  for  the  purpose  of  compelling  an 
accounting  by  the  executors  of  their  grandfather's  estate.  The 
executors  were  duly  cited  and  appeared  in  the  Surrogate's 
Court  for  the  purpose  of  rendering  their  accounts,  and  the 
proceeding  was  subsequently  turned  into  a  voluntary  one  on 
the  part  of  the  executors  for  their  final  accounting.  A  decree 
was  entered  in  tlmt  proceeding,  and  it  is  claimed  that  Mrs. 
Cope,  although  never  served  with  a  citation,  was  a  party  to 
and  is  bound  by  that  decree,  because  of  her  appearance  in  that 
proceedhigby  an  attorney  of  the  Supreme  Court.  That  decree 
contained  a  provision  in  which  the  surrogate  making  it  stated 
that  "  the  contingency  of  Nancy  Cope's  dying  without  chil- 
dren, in  the  8th  clause  of  the  will,  relates  to  her  death  without 
children  at  any  time,  after  as  well  a§  before  the  death  of  the 
testator.  That  it  was  the  intention  of  the  testator,  as  gathered 
from  his  will,  that  the  bequests  to  Nancy  Cope  were  to  be  a 
life  use  merely,  in  case  she  should  die  at  any  time  without 
children." 

Further  facts  are  stated  in  the  opinion. 

Burr  MatUce  for  appellant.  An  absolute  bequest  fol- 
lowed by  a  provision  that  if  the  legatee  dies  without  children 
such  bequest  shall  go  to  another  is  to  be  construed  as  meaning 
a  death  within  the  lifetime  of  the  testator,  and  if  the  legatee 
survive  the  testator  the  bequest  becomes  absolute.  (Qicacken- 
ho8  V.  Kingslamd^  102  id.  128 ;  Vanderzee  v.  Slinge7*landy 
103  id.  47;  iT.  T.,  Z.  <&  W.  R.  Co,  v.  Van  Zandt,  105  id. 
89 ;  Austin  v.  Oalcsy  117  id.  595  ;  Black  v.  Williams^  21  N. 
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US  that  the  interpretation  placed  by  the  Special  Term  upon  the 
will  of  her  father  in  this  action  is  the  correct  one.  The  plain- 
tifEs  maintain  the  contrary,  and  as  a  bar  to  the  defendant  Mrs. 
Cope  entering  upon  an  inquiry  as  to  what  is  the  true  con- 
struction of  the  will  of  her  father,  they  produce  the  decree 
of  the  surrogate  upon  the  accounting  of  the  executors  of  her 
father's  will,  in  which  the  surrogate  construed  the  will  as  giv- 
ing to  Mrs.  Cope  only  a  life  estate  in  case  she  should  die  with- 
out children.  It  becomes  necessary,  therefore,  before  we  enter 
upon  a  discussion  as  to  what  is  the  true  meaning  of  the  will  of 
the  testator,  to  determine  the  correctness  of  the  plaintiffs'  claim 
in  regard  to  the  effect  of  the  surrogate's  decree.  Mrs.  Cope 
denies  tliat  any  such  effect  is  to  be  given  to  that  decree,  because 
of  the  fact  that  she  was  never  served  with  any  citation  in  that 
proceeding,  and  that  the  appearance  of  an  attorney  for  her 
therein  was  wholly  unauthorized  and  did  not  permit  of  any 
adjudication  being  made  in  that  proceeding  which  would  be 
binding  upon  her,  and  also  because  the  surrogate  had  no  jurisdic- 
tion to  construe  the  will,  and  his  construction  of  it  was,  there- 
fore, wholly  without  any  binding  force. 

We  think  the  objection  grounded  upon  the  unauthorized 
appearance  of  her  attorney  and  the  non-service  of  any  process 
upon  her  cannot  prevail  in  this  action.  It  has  been  settled  by 
an  unbroken  line  of  decisions  in  this  state,  running  many  years 
back,  that,  unless  under  some  peculiar  and  extraordinary  cir- 
cumstances, not  existing  in  this  case,  the  objection  that  a  party 
was  not  served  and  an  appearance  by  an  attorney  in  a  court 
of  record  for  such  party  was  unauthorized,  and,  hence,  that  the 
judgment  was  without  jurisdiction,  cannot  be  taken  in  a 
collateral  proceeding  or  action,  and  that  the  party  is  confined 
to  a  motion  in  the  original  action  in  order  to  obtain  relief. 
This  was  decided  in  the  case  of  Denton  v.  Noye%  (6  Johns. 
297)  and  has  been  followed  by  many  cases  since  that  time,  the 
last  of  which  in  this  court  is  that  .of  YUds  v.-  R,  R.  Co.  (123 
N.  T.  440),  where  the  whole  doctrine  was  reviewed  and 
affirmed  as  above  stated.  The  case  of  Fergiison  v.  Crawford 
(70  N.  Y.  256)  also  contains  a  discussion  of  the  general  doc- 
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trine  in  the  opinion  by  Kapallo,  J.  In  this  case  we  are, 
therefore,  bound  to  regard  the  decree  of  the  surrogate  as  of 
the  same  efEect,  so  far  as  the  rights  of  Mrs.  Cope  are  con- 
cerned, as  if  she  had  been  duly  cited  or  had  authorized  her 
attorney  to  appear  for  her  in  that  proceeding. 

As  a  general  rule,  the  surrogate  has  no  jurisdiction  to  construe 
the  provisions  of  a  will  excepting  so  far  as  it  may  be  necessary 
for  him  to  do  so  in  order  that  he  may  properly  perform  some 
other  duty  which  has  been  imposed  upon  him  by  law.  There  is 
no  general  and  inherent  power  vested  in  him  or  in  his  court  to 
construe  devises  or  bequests  as  a  distinct  and  independent 
branch  of  his  or  its  jurisdiction.  Even  a  court  of  equity 
vested  with  general  jurisdiction  over  equitable  subjects  has  no 
such  inherent  power  as  that,  and  its  only  power  to  construe 
the  provisions  of  a  will  is  based  upon,  and  is  incident  to,  its 
jurisdiction  over  trusts.  {MeUen  v.  Mellen,  139  N.  T.  210, 
and  cases  cited  in  the  opinion  of  Andrews,  Ch.  J.)  The  stat- 
ute itself  provides  for  the  effect  of  a  judicial  settlement  of  the 
accounts  of  the  executors.  (See  sections  2742  and  2743,  Code 
Civ.  Pro.) 

The  facts  in  this  case  do  not  bring  the  determination  of  the 
surrogate  upon  the  question  of  the  construction  of  this  will 
regarding  its  provisions  for  Mrs.  Cope  within  either  of  those 
sections,  and  such  determination  is  not  conclusive  or  binding 
upon  her.  Sometimes  it  may  be  necessary  for  the  surrogate  to 
construe  the  provisions  of  a  will  in  order  that  upon  the  final 
accounting  of  the  executors  thereof  he  may  decree  distribution 
to  those  who,  by  the  provisions  of  the  will,  are  entitled  to  any 
portion  of  the  proceeds  remaining  undistributed,  or  where  dis- 
tribution by  the  executors  has  already  been  made,  may,  upon 
their  accounting,  determine  whetlier  they  have  or  have  not 
erroneously  and  improperly  made  distribution  of  some  of  the 
estate,  and  if  they  have  the  surrogate  may  hold  them  liable  in 
their  accounts.  But  generally  it  is  for  the  purpose  of  deter- 
mining the  correctness  of  the  accounts  of  the  executors  or  of 
decreeing  proper  distribution  of  the  estate  that  this  jurisdiction 
to  construe  the  terms  of  a  will  becomes  necessary,  and  may  be 
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exercised  for  the  purpose  of  carrying  out  the  jurisdiction 
actually  conferred  upon  the  surrogate.  In  this  case  no  such 
contingency  occurred.  The  moneys  had  been  piiid  by  the 
executors  to  Mrs.  Cope,  and  the  surrogate,  by  his  decree,  did 
not  decide  that  such  paynaents  were  legal  or  illegal.  He 
decided  nothing  in  regard  to  it,  and  he  made  no  decree  for 
the  future  distribution  of  any  portion  of  the  moneys  which 
had  been  paid  to  Mrs.  Cope  by  the  executors.  There  was  a 
bare  assertion  that  Mrs.  Cope  took  but  a  life  estate  in  case  she 
died  without  children,  and  there  was  no  decree  made  for  the 
distribution  of  such  funds  upon  the  death  of  Mrs.  Cope,  nor 
any  decision  in  regard  to  who  the  parties  were  who  might, 
upon  her  death,  become  entitled  to  those  moneys  or  any  por- 
tion of  them.  Thus  the  statement  of  the  surrogate  was  noth- 
ing more  than  his  opinion  as  to  the  proper  construction  of  the 
will  of  the  testator,  upon  which  he  based  no  action  and  made 
no  decree.  He  did  not  exercise  the  jurisdiction  vested  in  him 
upon  the  accounting  of  the  executors  by  providing  for  the  dis- 
tribution of  these  moneys,  or  by  deciding  upon  the  legality  of 
their  past  payments,  and  in  this  case  it  was  only  for  that  pur- 
pose that  he  might  claim  jurisdiction  to  construe  the  pro- 
visions of  the  will.  As  that  decree  is  not  conclusive  upon 
Mrs.  Cope  so  far  as  the  construction  of  the  will  of  her  father 
is  concerned,  we  are  brought  to  an  examination  of  the  will  in 
order  to  see  what  its  correct  construction  may  be. 

We  find  in  the  first  place  by  the  4th  clause  an  absolute  and 
unconditional  bequest  of  $10,000  to  his  daughter,  K'ancy 
Cope,  wife  of  John  Cope,  Jr.,  and  by  the  7th  clause  the  tes- 
tator makes  residuary  legatees  and  devisees  of  his  three  chil- 
dren, Robert,  Henry  and  Nancy,  the  amount  to  be  divided 
between  them.  We  then  find  the  8th  clause,  that  in  the  event 
of  his  daughter  dying  without  children  the  portion  given  in 
the  will  to  her  was  to  be  given  to  his  sons  or  their  heirs,  share 
and  share  alike,  and  the  sole  question  in  the  case  is  what  is- 
meant  by  the  expression  "  in  the  event  my  daughter,  Nancy 
Cope,  wife  of  John  Cope,  Jr.,  shall  die  without  children  the 
portion,"  etc.     Death  at  what  time  ?    Does  it  mean  her  death 
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before  the  death  of  the  testator,  or  does  it  mean  her  death  at 
sny  time  either  before  or  after  his  death,  provided  she  shall 
die  without  children  f  We  are  confronted  in  the  first  place 
by  the  well-settled  rule  that  courts  refuse  to  cut  down  an 
estate  already  granted  in  fee  or  absolutely  when  the  supposed 
terms  of  limitation  are  to  be  found  in  some  subsequent  por- 
tion of  the  will,  and  are  not  in  themselves  clear,  unmistakable 
.and  certain  so  that  there  can  be  no  doubt  of  the  meaning  and 
intention  of  the  testator.  (See  Byrnes  v.  StUweUj  103  N.  T, 
453 ;  JSoaeboom  v.  Roaeboom^  81  id.  356.) 

The  expression  in  the  8th  clause,  giving  the  most  weight  to 
it  in  favor  of  the  plaintiffs,  can  only  be  said  to  be  at  least 
-doubtful  as  to  what  period  of  time  the  death  of  the  defendant 
Mrs.  Cope  is  to  be  referred,  and  hence  if  the  rule  above  men- 
tioned is  ever  to  be  enforced  it  would  seem  as  if  this  were 
one  of  the  cases  described  by  the  courts  as  being  proper  for 
its  application. 

There  is  another  rule  which  is  also  well  settled,  that  where  the 
•devise  or  bequest  over  to  third  persons  is  not  dependent  upon  the 
-event  of  death  simply,  but  upon  death  without  issue  or  without 
children,  the  death  referred  to  is  death  in  the  lifetime  of  the  tes- 
tator. It  is  true  that  in  some  cases  courts  have  stated  that  they 
would  lay  hold  of  slight  circumstances  to  vary  this  construction 
and  give  effect  to  the  language  according  to  its  natural  import  as 
referring  to  a  death,  under  the  circumstances  mentioned,  hap- 
pening either  before  or  after  the  death  of  the  testator.  But 
those  circumstances  must  be  such  that  a  court  can  reasonably 
say  there  is  good  and  fair  ground  upon  which  to  base  an  alter- 
ation of  the  rule  outside  of  and  beyond  the  language  which 
courts  have  heretofore  held  compelled  them  to  enforce  the 
rule  as  stated.  When  the  language  of  a  devise  or  bequest  is 
such  that  the  courts,  without  looking  at  any  of  the  other  pro- 
visions of  a  will,  would  say  that  such  language  meant,  within 
the  well-settled  decisions,  that  the  death  spoken  of  was  death 
l)ef  ore  that  of  the  testator,  then  the  language  in  other  portions 
of  the  will  which  is  to  alter  that  rule  must  be  such  as  at  least 
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to  give  fair,  clear  and  reasonable  ground  for  saying  that  its- 
proper  effect  is  to  change  the  rule  in  question. 

In  Quackenhoa  v.  Kingaland  (102  N".  Y.  128)  the  lan- 
guage of  the  will  was  very  much  like  that  used  in  the  8th 
clause  of  this  ^vill,  and  it  was  held  that  the  death  referred  to 
was  the  death  of  the  beneficiary  during  the  lifetime  of  the 
testator,  and  that  as  the  beneficiary  outlived  the  testator  he 
took  an  absolute  estate.  In  that  case  as  in  this,  it  was  claimed 
that  other  language  in  the  will  showed  an  intent  contrary  to 
that  which  was  attributed  to  the  testator  by  the  rule  actually 
adopted,  but  a  careful  examination  of  the  language  failed 
to  convince  tliis  court  that  there  was  enough  in  it  to  pre- 
vent the  application  of  the  general  rule,  and  the  case 
was  decided  accordingly.  In  Vanderzee  v.  Slingerland 
(103  N.  Y.  47)  the  existence  of  the  rule  was  again  asserted, 
but  in  that  case  it  was  held  there  was  sufficient  in  the  lan- 
guage of  the  will  to  show  that  by  the  death  of  the  beneficiary  ^ 
was  meant  his  death  at  any  time  either  before  or  after  that  of 
the  testator.  The  provisions  of  that  will,  upon  which  the 
learned  judge  based  his  argument  and  which  were  sustained 
by  the  court,  were  quite  strong  and  convincing  of  a  different 
intent  on  the  part  of  the  testator  from  that  which  would  usu- 
ally be  given  to  the  words  of  bequest.  Cornelius,  the  son  of 
the  testator,  waa  tlie  original  beneficiary,  but  he  was  charged 
with  the  payment  of  certain  legacies  within  two  years  after 
the  death  of  the  testator,  and  the  language  of  the  gift  over 
was  "  in  case  my  son  Cornelius  should  die  before  the  provisions 
of  this  will  become  an  act,  the  devisees  last  named  (the  grand- 
children) shall  perform  and  fulfill  all  the  conditions  required  of 
my  son  Cornelius  to  the  legatees  named  in  this  my  will."  It 
was  seen  from  the  language  of  the  will  that  the  testator  had  in 
mind  two  contingencies :  First,  that  his  son  Cornelius  might  die 
before  him  without  issue,  or  die  after  him,  and  even  after  the 
two  years  and  before  he  had  paid  the  legacies,  and  it  was  held 
that  the  burden  of  paying  the  legacies  was  imposed  upon  tlie 
ulterior  devisee  in  case  of  the  death  of  Cornelius  either  before 
the  testator  or  after  his  death,  in  case  the  direction  for  their 
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payment  shonld  then  be  unexecuted.  And  upon  that  assump- 
tion of  the  true  construction  of  the  clause  it  was  held  to  be 
clear  that  the  words  "death  without  issue,"  referred  to  a 
death  at  any  time  because  it  was  inconceivable  that  the  testa- 
tor could  have  intended  that  the  grandchildren  should  pay  the 
legacies  except  in  the  event  of  their  taking  under  the  devise. 
I  think  the  learned  judge  made  it  entirely  clear  that  that  was 
a  case  where  it  was  proper  and  indeed  necessary  to  discard  the 
general  rule  for  the  purpose  of  following  out  the  clear  inten- 
tion of  the  testator  evidenced  by  language  pointing  unmistak- 
ably to  a  meaning  such  as  was  given  to  it  by  the  decision  of 
this  court. 

In  Mead  v.  Maben  (131  N.  T.  265)  the  general  rule  was 
again  recognized  and  also  its  well-settled  exception,  that  where 
the  context  of  the  will  shows  a  contrary  intent  it  should  pre- 
vail, and  the  exception  was  applied  to  the  will  in  that  case. 

There  is  nothing  in  the  decision  of  the  last-cited  case  which 
aids  in  the  construction  of  the  will  now  before  us. 

In  Stokes  V.  Weston  (142  N.  T.  433)  the  general  rule  is 
again  asserted  and  carried  out  in  regard  to  a  will,  the  provis- 
ions of  which  were  at  least  as  doubtful  as  the  one  under  con- 
sideration.    (See,  also,  Matter  of  Tienken,  131 K  Y.  391, 403.) 

Enough  cases  have  been  cited  to  show  what  indeed  there  is 
no  contradiction  in  regard  to,  that  the  exception  to  the  rule 
must  be  quite  clearly  apparent  from  the  language  otherwise 
used  in  the  will,  and  that  unless  such  language  is  to  be  found 
which  shall  render  the  meaning  of  the  testator  quite  clear  the 
exception  to  the  rule  is  not  sustained  and  the  rule  itself  must 
prevail.  Upon  looking  carefully  through  the  other  provisions 
of  this  will  we  are  unable  to  find  any  such  clear  indication  of 
the  meaning  of  the  testator  as  would  be  requisite  for  us  to 
find  in  order  to  overturn  this  general  rule  and  set  up  the 
exception  in  its  place.  Speaking  generally,  the  scheme  of  the 
will  would  seem  to  have  been  that  the  children  of  the  testa- 
tor should  share  equally  in  his  estate.  The  $12,000  of  per- 
sonalty which  is  given  to  one  of  his  children  is  made  up  in  the 
case  of  Mrs.  Cope  by  $10,000  to  her  and  $2,000  to  her  hus- 
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band.  There  is  no  proof  as  to  the  actual  value  of  the  two 
farms  given  respectively  to  his  other  two  sons,  but  we  cer- 
tainly should  not  assume  that  they  were  greater  than  the 
portion  given  to  his  other  children,  in  the  absence  of  any  evi- 
dence on  that  subject.  The  argument  that  the  testator 
intended  to  keep  the  property  which  he  gave  to  hia  daughter 
within  the  limits  of  his  family  and  his  heirs,  and  that  conse- 
quently the  death  he  had  in  view  was  the  death  of  Mrs.  Cope 
at  any  time  without  children,  is  one  which  can  be  adduced  in 
most  cases  where  language  of  this  kind  has  been  employed, 
and  yet  that  fact  has  never  yet  been  held  to  be  sufficient  to 
change  the  meaning  which  the  law  has  placed  upon  language 
of  this  kind  when  used  in  a  will.  Upon  the  whole,  we  think 
that  nnder  the  terms  of  this  will  Mrs.  Cope  took  an  absolute 
property  in  the  bequests  to  her  and  that  the  Special  Term  was 
right  in  dismissing  the  plaintiffs'  complaint. 

The  order  of  the  General  Term  should,  therefore,  be 
reversed  and  that  of  the  Special  Term  affirmed,  with  costs  to 
the  defendant  Mrs.  Cope  in  all  courts.  The  appeal  of  the 
other  defendants  is  dismissed  upon  the  motion  to  dismiss  made 
by  the  counsel  for  the  plaintiffs  herein,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  voting  and 
Haiqht,  J.,  not  sitting. 

Ordered  accordingly. 


George  F.   Nixon,   Respondent,  v.   Aquilino  Zttrioaldat 
et  al..  Appellants. 

To  bring  a  case  within  the  rule  that  where  an  agreement  is  personal, 
depending  upon  the  learning,  skill  or  other  characteristic  of  the  contract- 
ing party,  the  duty  of  performance  rests  upon  him  individually  and 
may  not  be  deputed  to  another,  it  must  appear  from  the  contract  itself, 
or  it  must  inevitably  suggest  that  a  personal  confidence  or  trust  was 
reposed  in  him. 

Plaintiff,  who  was  about  to  offer  a  quantity  of  dates  for  sale  at  public 
auction,  agreed  with  defendants  that  if  the  latter  purchased  at  the  sale 
4,000  boxes  plaintiff  would  allow  them  one-eighth  of  a  cent  per  pound; 
if  they  purchased  8,000  boxes  one-fourth  of  a  cent.    Upon  the  sale 
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defendants  bid  off  8,942  boxes,  and  one  E.  4,868  boxes.  The  bills  for 
the  whole  were  made  out  to  defendants.  In  an  action  to  recover  the 
purchase  price  defendants  claimed  an  allowance  of  one-fourth  of  a  cent 
per  pound.  It  appeared  that  defendants  and  E.  had  previously  made 
purchases  on  joint  account,  and  that  E.  had  an  interest  in  the  transaction 
in  question  and  attended  the  sale  for  the  purpose  of  purchasing  on 
defendants'  account.  The  trial  court  directed  a  verdict  for  the  full  pur- 
chase price  on  the  ground  that  the  agreement  for  an  allowance  was 
founded  on  a  confidence  reposed  in  defendants  and  created  a  personal 
trust  to  be  discharged  only  by  them  personally,  or  by  the  authorized 
and  announced  use  of  their  names  at  the  sale.     Eeld,  error. 

(Argued  December  19,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  2,  1893,  which  aflSrmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court,  and  also  aflSrmed 
an  order  denying  a  motion  for  a  new  trial. 

The  plaintiff  sued  to  recover  the  price  of  8,310  boxes  of 
dates ;  which  were  sold  at  public  auction,  on  November  4th, 
1892,  and  of  which  the  defendants  were  alleged  to  be  the 
purchasers.  It  was  alleged  in  tlie  complaint  that  the  plaintiff 
and  defendants  had  agreed  that  the  former  should  make  an 
allowance  of  one-eighth  of  a  cent  per  pound  on  purchases  by 
defendants  of  not  less  than  4,000  boxes,  and  one-quarter  of  a 
cent  per  pound  on  purchases  of  not  less  than  8,000  boxes,  and 
that  there  should  be  no  brokerage,  or  allowance,  on  purchases 
made  through  brokers.  The  plaintiff  alleged  a  purcliase  of 
3,942  boxes  by  the  defendants  at  the  sale  and,  also,  their 
further  purchase  of  4,368  boxes,  but  that  the  latter  was 
effected  through  a  broker.  The  whole  purchase  price,  with- 
out any  allowance,  was  demanded.  The  answer  admitted  the 
purchase  by  the  defendants  of  the  8,310  boxes ;  but  put  in 
issue  the  other  allegations  respecting  the  agreement  and  the 
purchases,  and  alleged  that  the  plaintiff's  agreement  was,  sim- 
ply, that  if  there  should  be  purchased  through  the  defend- 
ants, at  least,  4,000  boxes  of  said  goods,  etc.,  an  allowance  of 
one-eighth  of  a  cent  per  pound  should  be  made  on  such  pur- 
chase, and  if  such  purchase  should  be  not  less  than  8,000 
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boxes  thereof,  then  such  allowance  should  be  at  the  rate  of 
one-quarter  of  a  cent  per  pound  on  the  entire  purchase.  It 
alleged  that  the  defendants  had  tendered,  and  were  willing  to 
pay,  the  purchase  price,  less  the  amount  due  them  by  way  of 
allowance,  and  asked  ttat  they  be  adjudged  entitled  to 
the  allowance.  •  Upon  the  trial  tlie  plaintiff  offered  no  proof 
whatever  as  to  the  agreement  between  himself  and  the 
defendants ;  but  contented  himself  with  proving  through  the 
^auctioneers  the  sale  of  the  dates,  and  putting  in  evidence  bills 
made  out  by  the  auctioneer  to  the  defendants.  It  appeared 
by  his  testimony  that  the  goods  in  question  were  auctioned  off 
in  lots,  partly  to  the  defendants  and  partly  to  one  Elias ;  but 
that,  immediately  after  the  sale,  the  bills  for  them  were  all 
made  out  to  the  defendants  as  the  purchasers.  On  the  part 
of  the  defendants,  Zuricalday  &  Co.,  one  of  that  firm  testified 
concerning  the  agreement  and  said  that  the  plaintiff  proposed 
to  allow  him  the  percentages  mentioned,  if  he  purchased  up  to 
4,000  or  8,000  boxes  at  the  sale.  Elias,  it  appears,  had  been 
previously  interested  on  joint  account  with  the  defendants  in 
purchases  of  similar  goods,  and  had  an  interest  in  the  trans- 
action in  question.  He  and  one  of  the  defendants  attended 
tlie  sale  for  the  purpose  of  buying  for  the  defendants'  account. 
There  was  no  proof  that  he  acted  as  a  broker  in  the  trans- 
action and  it  was  not  the  fact.  At  the  conclusion  of  the  trial, 
the  trial  judge  directed  a  verdict  for  the  plaintiff  for  the 
whole  amount  of  the  purchase  price  and  the  defendants 
excepted  to  his  direction.  If  e  subsequently  denied  a  motion 
for  a  new  trial  on  his  minutes.  On  appeal  the  judgment 
entered  upon  the  verdict  was  affirmed  by  the  General  Term, 
and  the  defendants  have  appealed  to  this  court. 
Further  facts  are  stated  in  the  opinion. 

Errmiet  R,  Olcott  for  appellant.  It  was  no  part  of  the 
stipulation  respecting  the  allowances  that  the  defendants 
should  attend  the  sale  and  bid  in  tlieir  own  name.  {McCltLS- 
key  V.  Gromwellj  11  N.  Y.  593,  601 ;  Reynolds  v.  C.  F.  Ins. 
Co,,  47  id.  596 ;  Newell  v.  People,  7  id.  96 ;  Lister  v.  Wind- 
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muUer,  20  J.  &  S.  407.)  No  discrimination  can  be  made 
against  the  defendants  on  the  theory  that  the  agreement  was 
illegal.  {BrexweU  v.  Christie^  1  Cowp.  395 ;  Traughton  v. 
Johnson^  2  Hayyr.  328 ;  WiUia/ms  v.  Bradley^  7  Hirsh,  54.) 

C,  N.  Bovee^  Jr.^  for  respondent.  Tlie  contract  in  question 
was  personal  and  unassignable.  {Cornell  v.  ComeUy  96  N.  T. 
108;  Lacy  v.  Getman,  119  id.  109.) 

Gbay,  J.  The  theory  upon  which  tlie  learned  trial  judge 
directed  the  verdict  for  the  defendants,  as  we  learn  f rotn  his 
opinion,  was  that  the  plaintiffs  agreement  to  make  an  allow- 
ance to  the  defendants  upon  their  purchases  at  the  sale,  "  was 
founded  on  a  confidence  reposed  in  the  defendants,  and  created 
a  personal  trust,  which  could  be  discharged  only  by  the  per- 
sonal acts  of  the  defendants,  or  by  the  authorized  and 
announced  use  of  their  names  at  the  auction  sale."  This 
theory  of  the  relation  of  the  parties  he  rested  upon  the 
familiar  rule  in  equity,  that  when  the  agreement  is  personal, 
depending  upon  the  learning,  skill  or  other  characteristic  of 
the  contracting  party,  he  alone  can  enforce  performance. 

We  cannot,  however,  agree  with  the  learned  judge  in  his 
application  of  this  rule  to  the  case  at  bar.  He  assumes  a  state 
of  facts  which  the  evidence  fails  to  disclose.  If  we  take  the 
case  as  made  by  the  plaintiff,  it  proved  nothing  concerning 
the  agreement  alleged.  It  established,  in  fact,  a  sale  through 
the  auctioneer  to  the  defendants ;  although  the  evidence  of 
the  auctioneer  showed  that  some  of  the  lots  were  bought  for 
defendants  by  a  person  named  Elias.  For  the  defendants, 
the  agreement  was  shown,  by  the  testimony  of  one  of.  them, 
to  have  consisted  merely  in  the  plaintiffs  proposition  to  him 
that  if  he  would  purchase  up  to  4,000,  or  to  8,000  boxes  at 
the  sale,  he  would  allow  him  one-eighth  of  a  cent  per  piound 
on  the  former  amount,  or  one-fourth  of  a  cent  on  the  latter 
amount.  The  agreement  was  in  parol  and  its  exact  nature 
was  issuable  under  the  pleadings ;  but  all  we  know  of  it-  is 
from  the  defendants'  testimony.     Such  an  agreement  does  not 
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bear  the  impress  of  an  engagement,  so  personal  in  its  nature 
as  to  have  devolved  the  duty  upon  the  defendants  of  actually 
doing  the  bidding  at  tlie  sale.  It  is  possible  that  the  plaintiff 
may  have  had  the  notion,  when  making  his.  proposition,  that 
the  personal  attendance  of  the  defendants  and  their  bidding 
would  stimulate  other  bidders,  or  otherwise  better  the  market. 
But  if  such  was  the  underlying  consideration  in  his  mind, 
there  should  have  been  some  evidence  of  it  and  it  should  not 
have  been  left  to  assumption  alone.  We  might  indulge  in  more 
than  the  one  assumption,  in  the  face  of  the  meagre  evidence  con- 
cernfng  the  parties  and  their  plans.  How  are  we  to  assume  that 
the  fact  of  the  defendants'  bidding  in  person  at  the  sale  would 
be  any  more  potent  a  factor  in  the  market,  than  if  they  procured 
the  aid  of  another  person,  interested  with  them  in  their  ven- 
ures,  as  Elias  was,  to  bid  for  them  during  the  sale  ?  The  record 
is  silent.  We  do  not  know  from  the  evidence  that  the  defend- 
ants occupied  any  such  position  in  the  peculiar  market,  as  to 
give  them  any  prestige.  As  a  matter  of  fact,  the  conditions 
of  the  plaintiflPs  proposition  were  met  by  the  actual  purchase 
of  over  8,000  boxes  of  dates  by  the  defendants  at  the  auction 
sale.  Elias  was  not  a  broker  in  the  transaction.  He  was,  and 
he  had  been  for  some  time,  interested  with  defendants  on 
joint  account  in  their  ventures.  There  was  nothing  in  tlie 
transaction  with  the  plaintiff,  which  debarred  Elias  from  con- 
tinuing to  participate  with  the  defendants  in  the  proposed 
purchase,  as  he  had  done  in  the  past.  It  was  easy  for  the 
plaintiff  to  have  limited,  and  to  have  precisely  defined  his 
engagement  towards  the  defendants,  with  respect  to  their 
purchases  of  his  goods.  But  he  did  not  do  so,  and  the  fact  is 
that  the  defendfiCnts  did  purchase  over  8,000  boxes;  which 
entitled  them  to  the  allowance  agreed  upon  by  the  plaintiff. 
There  was  no  question  of  any  assignment  of  the  contract,  or 
of  bringing  in  a  third  party.  In  order  that  a  contract  shall 
bear  the  impress  of  being  a  personal  contract, .  or  one  which 
involves  personal  considerations,  something  must  appear  from 
it,  or  it  must  inevitably  suggest  that  a  personal  confidence,  or 
trust,  was  reposed  in  the  person  contracted  with.     Such  was 
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the  case  in  Stevens  v.  Benning  (1  Kay  &  J.  168).  In  that 
case,  Vice  Chancellor  Wood  suggested  a  case  which  aptly 
shows  how  the  inference  of  a  personal  trust  can  be  made  from 
the  transaction  itself.  He  says :  "  Take,  for  instance,  the  case 
of  a  merchant  in  the  West  Indies  consigning  goods  to  a  per- 
son in  London,  for  the  purpose  of  having  them  sold  there, 
snch  person  alone  would  have  a  right  to  sell  them."  No  such 
element  can  be  presumed  to  enter  into  the  transaction  in  ques- 
tion. There  was  no  such  duty,  necessarily  or  inferentially, 
devolved  upon  the  defendants,  as  to  pennit  the  court  to 
presnme  that  any  personal  confidence  was  involved,  or  tliat 
the  exercise  of  some  personal  skill  on  their  part  was  expected. 
In  view  of  the  manner  of  a  sale  at  auction,  and  what  would 
ordinarily  be  done,  that  would  be  an  irrational  presumption. 
In  the  case  of  Spalding  v.  Rosa  (Yl  N.  Y.  40),  cited  by  the 
learned  trial  judge,  the  defendants'  contract  to  furnish  the 
"  Wachtel  Opera  Troupe  "  could  only  be  fully  performed  by 
the  appearance  of  the  great  tenor  singer  himself ;  who  gave 
his  name  to  the  company  and  whose  presence  was  of  the 
essence  of  the  contract,  as  of  the  success  of  a  performance. 
So  in  Wolfe  v.  Howes  (20  N.  Y.  197),  the  contract  with  the 
mechanic  contemplated  his  personal  services;  because,  not 
only  it  was  "  evident,  both  from  the  nature  of  the  business 
and  the  amount  of  compensation  agreed  to  be  paid  him ; " 
but,  as  Judge  Allen  adds  :  "  It  is  also  manifest  from  the  evi- 
dence on  both  sides.  The  business  of  pot  making  required 
skill  and  experience.  *  *  *  The  execution  of  the  work 
required  his  constant  and  personal  supervision  and  labor." 

The  judgment  of  the  General  Term  should  be  reversed,  and 
a  new  trial  ordered ;  with  costs  to  abide  the  event. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  reversed. 
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John  E.  Hiles,  Keepondent,  v.  Mabia  J.  Fisheb,  Impleaded, 
etc.,  Appellant. 

The  common-law  right  of  a  husband  to  take  during  coverture  the  rents  and 
profits  of  lands  held  by  him  and  his  wife  as  tenants  by  the  entiret3%  and 
to  assign  and  dispose  of  them  during  that  period,  did  not  spring  from 
the  peculiar  nature  of  this  estate,  and  is  not  an  incident  or  characteristic 
of  it,  but  is  simply  a  right  inuring  to  the  husband  from  the  general 
principle  of  the  common  law  which  vested  in  Inmjure  uxoris  the  rents 
and  profits  of  all  his  wife's  lands,  whether  held  by  a  sole  or  joint  title, 
during  their  joint  lives. 

While,  therefore,  the  acts  relating  to  the  rights  of  married  women  have 
not  abrogated  the  common-law  doctrine  of  tenancy  by  the  entirety,  and 
under  a  conveyance  to  a  husband  and  wife  they  take  not  as  tenants  in 
common  or  joint  tenants,  but  by  the  entirety,  and  upon  the  death  of 
either  the  survivor  takes  the  whole  estate,  as  the  right  of  the  husband 
to  the  rents  and  profits  of  the  wife's  lands  during  their  joint  lives  has 
been  completely  swept  away  by  said  statutes,  he  is  not  exclusively 
entitled  to  the  usufruct  of  the  lands  so  held  by  them  in  entirety,  but 
they  Are  tenant-s  in  common  or  joint  tenants  of  the  use,  each  being 
entitled  to  one-half  of  the  rents  and  profits,  so  long  as  the  question  of 
survivorship  is  in  abeyance. 

Accordingly  hM,  where  a  husband  executed  a  mortgage  upon  lands  deeded 
to  him  and  his  wife,  that  the  mortgage  was  effectual  to  cover  his  inter- 
est, which  was  a  right  to  the  use  of  an  undivided  half  of  the  estate  dur. 
ing  their  joint  lives,  and  to  the  fee  in  case  he  survived  her;  and  that  the 
purchaser  on  sale  under  a  foreclosure  of  the  mortgage  acquired  tliis 
interest,  and  became  a  tenant  in  common  with  the  wife  subject  to  her 
right  of  survivorship. 

Hiles  V.  FUJu^  (67  Hun,  229),  modified. 

(Argued  October  19,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Tenn  of  tlie 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  February  7,  1893,  which  directed  a  judg- 
ment in  favor  of  plaintiff  upon  a  case  submitted  under  section 
1279  of  the  Code  of  Civil  Procedure. 
The  facts  stated  are  substantially  as  follows : 
Tlie  defendants  are  and  for  the  past  thirty  years  and 
upwards  have  been  husband  and  wife.  On  or  about  tlie  22d 
of  March,  1866,  the  defendants,  by  a  deed  to  them  as  husband 
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and  wife,  took  title  to  a  farm  of  about  forty-four  acres  in  the 
town  of  Dryden,  Tompkins  county,  N.  Y.,  which  they  have 
ever  since  occupied  and  possessed  as  their  home  under  said 
deed  with  no  other  title.  This  deed  runs  to  "  William  R. 
Fisher,  of  the  town,  county  and  etate  aforesaid,  and  Maria  J. 
Fisher,  his  wife,"  and  the  consideration  therein  stated  is  three 
thousand  dollars.  It  was  duly  recorded  on  the  9th  of  May, 
1866.  The  purchase  price  was  wholly  paid  by  the  wife,  who, 
however,  consented  to  the  form  of  the  deed  as  taken  by 
them. 

On  or  about  March  31,  1885,  the  defendant  WilUam  R. 
Fisher  borrowed  of  the  plaintiff  $1,400,  for  which  he  and  his 
wife  gave  their  promissory  note.  On  or  about  February  20, 
1886,  William  E.  Fisher,  to  secure  the  payment  of  this  debt 
to  plaintiff,  and  other  small  amounts  of  borrowed  money, 
amounting  then  altogether  to  $1,550,  executed  and  delivered 
to  one  Goodrich  for  plaintiff  a  mortgage  in  the  usual  form 
granting  and  conveying  the  said  forty-four  acres,  and  con- 
ditioned for  the  payment  of  $1,550,  one-half  in  one  year  and 
balance  in  two  years,  with  interest  at  five  \yer  cent  annually. 
This  mortgage  was  dated  and  acknowledged  February  20, 
1886,  and  was  immediately  assigned  to  plaintiff.  It  was 
recorded  August  5,  1890.  Fisher,  of  the  money  which  he 
borrowed  of  plaintiff,  used  one  thousand  dollars  in  part  pay- 
ment for  thirty-five  acres  of  land  in  the  same  town,  the  title 
to  which  he  had  taken  in  his  own  name.  At  the  time  the 
mortgage  was  given  the  plaintiff  knew  that  the  wife's  money 
paid  for  the  forty-four  acres  and  that  she  refused  to  sign  the 
mortgage,  but  lie  supposed  that  William  R.  Fisher  held  the 
title  and  the  wife  had  only  her  dower  right  therein,  and  he, 
therefore,  said  that  the  mortgage  was  good  enough  without 
her  signature  and  so  took  it,  and  he  told  the  defendants  that 
he  did  not  calculate  that  William  R.  Fisher  should  ever  pay 
the  mortgage  ;  tliat  he  calculated  to  give  it  to  him  by  his  will, 
and  all  Jie  wanted  was  the  interest  while  he  lived.  The 
description  in  the  mortgage  was  copied  from  the  deed  which 
was  present  when  the  mortgage  was  executed  and  delivered. 
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On  3d  of  September,  1890,  William  R.  Fisher  conveyed  to 
Maria  J.  Fisher  both  of  said  parcels  of  land  by  quit  claim 
deed  recorded  that  day.  Default  was  made  in  the  payment 
of  interest  on  the  mortgage  and  it  was  duly  foreclosed  by 
statutory  foreclosure,  and  on  the  sale  thereunder,  which 
occurred  February  6,  1892,  the  premises  were  bid  in  by  the 
plaintiff  for  the  sum  of  five  hundred  dollars,  the  amount  then 
unpaid  on  the  mortgage  being  $1,863.37  besides  the  expense 
of  foreclosure,  thereby  vesting  in  plaintiff  the  entire  fee  so 
far  as  the  mortgagor  could  lawfully  have  conveyed  at  the  date 
of  the  mortgage  under  the  same  circumstances.  Notice  of 
the  foreclosure  was  duly  served  on  both  defendants.  Mrs. 
Fisher  thereafter  and  before  the  sale  commenced  an  action  in 
the  Supreme  Court  against  the  plaintiff  and  said  Goodrich 
and  her  husband,  asking  that  the  mortgage  be  declared  void 
as  to  her  and  be  set  aside  as  a  cloud  upon  her  title  and  that 
the  foreclosure  of  the  mortgage  be  restrained.  A  temporary 
injunction  was  obtained  but  vacated  by  the  court  upon  the 
papers  upon  which  it  was  granted.  On  the  foreclosure  sale 
Mrs.  Fisher  gave  ndtice  of  her  claims.  After  the  sale  the  plain- 
tiff duly  demanded  possession  of  each  of  the  defendants  and 
they  severally  refused  to  deliver  the  same  and  now  withhold  it. 

Upon  these  facts  the  plaintiff  claimed  the  right  to  recover 
the  premises,  with  the  right  to  hold  the  same  during  the 
joint  lives  of  the  husband  and  wife,  and  in  fee  in  case  the  hus- 
band survives  the  wife.  The  defendant  Mrs.  Fisher  claims 
that  the  mortgage  not  having  been  signed  by  her  was  void 
and  that  Mr.  Fisher's  interest  having  been  conveyed  to  her, 
she  is  the  absolute  owner ;  that  by  reason  of  her  having  paid 
for  the  property  she  is  equitable  owner  of  the  whole ;  that  in 
any  event  she  is  entitled  to  the  possession  during  the  joint 
lives  of  herself  and  husband  and  to  the  fee  in  case  she  survives. 

The  General  Term  rendered  judgment  adjudging  that  by 
the  sale  under  the  mortgage  the  plaintiff  acquired  the  right  of 
possession  of  the  whole  property  during  the  joint  lives  of  ilr. 
and  Mrs.  Fisher  and  to  the  fee  in  case  the  husband  survived 
the  wife. 
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A.  P.  Smith  for  appellant.  Where  lands  are  deeded  to 
husband  and  wife  jointly,  and  where  it  is  conceded  that  she 
paid  the  whole  consideration  and  was  thus  at  least  the^  equi- 
table owner,  the  husband  cannot  sell  and  convey  the  property 
to  a  person  knowing  all  of  the  facts,  so  as  to  enable  him  to 
throw  the  wife  out  of  possession  of  her  equitable  estate,  and 
deprive  her  of  the  enjoyment  of  her  own  lands.'  {G^ Connor 
V.  McMahon^  54  Hun,  69 ;  'CJumdler  v.  CTieney,  37  Ind.  391 ; 
Stdz  v.  Schrech,  37  N.  Y.  S.  E.  663  ;  BerOea  v.  JfiTrman,  92 
N.  Y.  163 ;  Morrison  v.  Seyhold,  93  Ind.  298 ;  Abshie  v. 
StaU^  etc.,  53  id.  66;  McConneU  v.  Martin,  52  id.  436; 
Ca/rven  v.  Smith,  90  id.  222 ;  Corinth  v.  Emery,  63  Vt.  505.) 
The  legislature  has  not  cut  down  the  rights  of  married  women. 
The  effort  has  been  and  is  continually  being  made  to  increase 
their  rights,  and  to  place  married  women  on  the  same  foot 
ing  as  to  the  enjoyment  of  their  property  occupied  by  femes 
sole.  (Laws  of  1848,  chap.  200,  §  1 ;  Mvn&r  v.  Brown,  133 
N.  Y.  308  ;  P<ywer  v.  Lester,  23  id.  429;  BaUin  v.  DiOaye, 
37  id.  35 ;  Bodine  v.  Killeen,  53  id.  93 ;  Bowe  v.  Smith,  45 
id.  230 ;  Bawm  v.  Mullen,  47  id.  577 ;  Cdshmam,  v.  Henry, 
75  id.  103 ;  Diver  v.  Dimer,  56  Penn.  St.)  But  if  the  law 
cannot  be  deemed  to  be  settled  on  the  foregoing  proposition, 
that  since  the  "  Married  "Woman's  Acts "  in  this  state,  the 
husband  cannot  sell  or  incumber  the  lands  held  by  him  and 
his  wife  by  the  entirety,  then  we  say  that  the  wife's  equity 
and  the  entire  want  of  equity  in  the  husband  in  this  case, 
should  lead  to  a  construction  in  her  favor,  at  least  for  the 
purposes  of  this  submission.  {Ketchum  v.  Wadsworth,  5 
Wis.  105 ;  Beach  on  Mod.  Eq.  Juris.  §  190 ;  K&nny  v.  UdaU, 
5  Johns.  Ch.  465,  477;  3  Cow.  590;  Rowland  y.  Myers,  6 
Johns.  Ch.  25 ;  Glen  v.  Fisher,  Id.  33 ;  Vam  Epps  v.  Vam 
Deusen,  4  Paige,  64 ;  Wicks  v.  Clarke,  3  Edw,  Ch.  58  ;  PanrU 
ridge  v.  Ha/oens,  10  Paige,  618 ;  Cuivningh^a/m  v.  Bell,  83  N. 
C.  328 ;  M.  E.  Church  v.  Jaques,  3  Johns.  Ch.  113.) 

S.  D.  HaUiday  for  respondent.     The  defendants  took  title 
in  1866  as  tenants  by  the  entirety.     {Bertles  v.  Nunan,  92  N. 
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T.  152;  Mmer  v.  Brovm,  133  id.  308;  Ward  v.  Krum^  54 
How.  Pr.  95 ;  In  re  Alhrecht,  136  N.  Y.  91 ;  Joss  v.  Fey,  129 
id.  17.)  The  plaintiff's  mortgage  and  his  purchase  upon  the 
foreclosure  sale  under  it  covered  the  husband's  title,  which 
included  the  exclusive  use  and  control  of  the  p'remises  during 
the  joint  hves  of  defendants,  and  the  remainder  in  fee  in  case 
the  husband  survives  his  wife.  (1  Washb.  on  Eeal  Prop.  577 ; 
1  Prest.  Est.  135 ;  Ames  v.  Norman,  4  Sneed,  683 ;  Barber 
V.  Harris,  15  Wend.  615 ;  Bea^h  v.  iffollister,  3  Hun,  519 ; 
Golemam,  v.  Bresnahan^  54  id.  619;  Grosser  v.  City  of 
Rochester,  60  id.  379 ;  Demhy  v.  City  of  Kingston,  Id.  294 ; 
Meeker  v.  Wright,  76  N.  Y.  271 ;  Chandler  v.  Cheney,  37 
Ind.  391 ;  Zomtlein  v.  Bram,  100  N.  Y.  12 ;  Barber  v.  Ear- 
ris,  15  Wend.  615 ;  Jackson  v.  McConmdl,  19  id.  180.)  The 
conunon-law  rights  of  husband  and  wife  as  tenants  by  the 
entirety  still  prevail  unchanged  by  the  statutes  in  any  respect. 
{O,  S.  Bank  v.  Jung,  18  N.  Y.  Supp.  709 ;  Grosser  v.  City 
of  Rochester,  60  Hun,  380 ;  Gifford  v.  Rising,  55  id.  61 ; 
Colema/n  v.  Bresnahaai,  54  id.  619 ;  Hiles  v.  Fisher,  67  id. 
229 ;  Demhy  v.  City  of  Kingston,  60  id.  380 ;  Berths  v. 
Nunan,  92  N.  Y.  152.)  The  contention  that  the  common- 
law  rule  requires  the  husband  to  apply  s^)  much  of  the  rents 
and  profits,  etc.,  as  is  necessary  to  the  support  and  mainte- 
nance of  his  wife  and  family  cannot  be  sustained.  (2  Lewin 
on -Trusts,  741;  Ward  v.  Ward,  L.  E.  [14  Ch.  Div.]  506.) 
Courts  strongly  oppose  any  innovation  upon  the  common-law 
doctrine  of  tenancy  by  the  entirety.  (  Wright  v.  Sadler,  20 
N.  Y.  320 ;  Torrey,  14  id.  430.)  The  action  commenced  by 
defendant  Maria  J.  Fisher  to  declare  said  mortgage  void  as  to 
her  and  setting  the  same  aside  as  a  cloud  upon  her  title,  and 
decreeing  that  a  perpetual  injunction  issue  restraining  the 
defendant  from  proceeding  to  foreclose  said  mortgage  or  to 
sell  the  said  real  estate  under  such  foreclosure,  should  be  dis- 
missed, with  costs.    {M.  BamJc  v.  TJlompson,  55  N.  Y.  7.) 

Andeews,  Ch.  J.    It  was  decided  in  Berths  v.  Nurum,  (92 
N.  Y.  152)  that  the  separate  propei-ty  acts  relating  to  the 
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rights  of  married  women  had  not  abrogated  the  common-law 
doctrine,  that  under  a  conveyance  to  husband  and  wife  they 
take  not  as  tenants  in  common,  nor  as  joint  tenants,  but  by 
the  entirety,  and  upon  the  death  of  either  the  survivor  takes 
the  whole  estate.  In  that  case  the  husband  had  died,  leaving 
his  wife  surviving,  and  the  question  was  whether  the  wife  as 
survivor  took  upon  the  death  of  her  husband  the  entire  fee 
under  the  doctrine  of  the  common  law.  The  question,  what 
change,  if  any,  had  been  wrought  by  the  separate  property 
acts  in  respect  to  the  common-law  rights  of  the  husband  to 
control  and  use  the  property  conveyed  to  husband  and  wife 
during  their  joint  lives,  was  not  considered  or  decided, 
but  was  expressly  reserved  on  the  ground  that  it  was  not 
involved  in  the  case  then  before  the  court.  That  question  is 
involved  in  the  present  case  and  must  now  be  decided. 

The  decision  in  Beriles  v.  Nv/rum  is  supported  by  the  great 
weight  of  authority  in  other  jurisdictions  in  this  country,  but 
in  some  of  the  states  it  has  been  held  that  as  a  consequence  of 
statutory  provisions  substantially  like  those  in  this  state,  confer- 
ring upon  married  women  the  right  to  take  and  hold  separate 
property  to  their  own  use,  free  from  the  control  of  their  hus- 
bands, 9A  femes  sole^  estates  by  entireties  have  been  abrogated 
and  turned  into  tenancies  in  common.  In  the  states  where  this 
construction  has  been  put  upon  the  married  women's  acts,  the 
question  of  the  rights  of  the  parties  to  the  usufruct  during 
their  joint  lives  could  scarely  arise,  because  it  is  one  of  the 
generally  admitted  results  of  this  legislation  that  the  common- 
law  right  vested  in  the  husband  to  the  rents,  profits  and  use  of 
his  wife's  real  estate  during  their  joint  lives  has  been  destroyed. 

It  is,  however,  a  much  more  serious  question  what  the  effect 
of  this  legislation  is  upon  the  common-law  right  of  the  husband 
to  the  usufruct  during  the  joint  lives  of  the  husband  and  wife, 
of  lands  conveyed  to  them  jointly,  in  those  states  where  it  is 
held  that  notwithstanding  the  new  legislation  a  conveyance 
to  husband  and  wife  retains  its  common-law  character  and 
incidents.  If  the  right  of  the  husband  to  the  use  during  the 
joint  lives  of  lands  held  under  this  tenure  was  a  right  growing 
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out  of  and  incident  to  this  particular  species  of  tenancy ;  in 
other  words,  if  it  was  one  of  its  specific  and  essential  charac- 
teristics, then  it  would  be  difScult  to  segregate  this  right 
from  the  other  rights  incident  to  and  flowing  from  the  ten- 
ancy, and  to  say  that  while  the  estate  by  entireties  continues 
this  feature  of  it  was  intended  to  be  taken  away.  But  the 
taking  away  from  the  husband  the  usufruct  during  the  joint 
lives  of  lands  conveyed  to  husband  and  wife  would  not  be 
inconsistent  with  the  continuance  of  tenancies  by  entireties, 
provided  the  conmion-law  right  to  the  usufruct  was  not  an 
incident  of  the  tenancy,  but  of  the  marital  right  operating 
upon  property  so  held,  as  upon  all  other  real  property  of  the 
wife.  The  grand  characteristic  which  distinguishes  a  tenancy 
by  the  entirety  from  a  joint  tenancy  is  its  inseverability, 
whereby  neither  the  husband  nor  the  wife,  without  the  assent 
of  the  other,  can  dispose  of  any  part  of  the  estate  so  as  to 
affect  the  right  of  survivorship  in  the  other.  (1  Bl.  182 ; 
"Wash,  on  Real  Prop.  425.)  Each  is  said  to  be  seized  of  the 
whole  estate,  and  tliey  do  not  take  by  moieties,  and  the  reason 
assigned  in  the  old  books  for  this  anomalous  characteristic  oi 
this  estate  is  the  legal  unity  of  the  husband  and  wife,  and  the 
incapacity  of  the  wife  to  hold  a  separate  and  severable  estate 
in  lands  under  a  joint  conveyance  to  both.  The  alleged  inca- 
pacity of  a  wife  to  take  and  hold  lands  conveyed  to  husband 
and  wife  as  joint  tenant  or  tenant  in  common  with  him  seems 
inconsistent  with  the  doctrine  which  has  finally  obtained, 
that  by  express  words  of  a  grant  or  devise  to  husband  and 
wife  that  species  of  tenure  would  be  created.  This  was 
pointed  out  in  Miner  v.  Brawn  (133  N.  Y.  308),  and  authori- 
ties were  cited  to  show  that  where  the  intention  disclosed 
by  the  deed  or  will  was  to  create  a  tenancy  in  common  that 
estate  would  be  created.  (See,  also,  McDermott  v.  Fren^ih^ 
15  N.  J.  Eq.  78  ;  Wale^  v.  Coffin,  13  Allen,  213 ;  1  Wash,  on 
Keal  Prop.  425.)  There  is  a  tendency  now  to  regard  the  cre- 
ation of  an  estate  by  the  entirety  as  resting  upon  a  rule  of 
construction  rather  than  upon  a  rule  of  law,  and  to  regard  the 
intention  as  disclosed  by  the  deed  or  will  creating  it  as  the 
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governing  rule  for  determining  whether  that  estate  was  created 
rather  than  a  joint  tenancy  or  tenancy  in  common.  (See  In  re 
March,  27  Ch.  Div.  166,  and  cases  before  cited.)  It  was  con- 
ceded under  the  old  law  that  husband  and  wife,  who  were 
joint  tenants  or  tenants  in  common  of  lands  before  marriage, 
remained  so  afterwards.  (Coke  on  Litt.  187b.)  It  would  seem 
to  follow  that  there  was  no  general  incapacity  in  the  wife  to 
hold  lands  with  the  husband  in  joint  tenancy  or  as  tenant  in 
common.  The  quality  of  the  estate  held  by  husband  and  wife 
as  tenants  by  the  entirety,  in  the  aspect  of  its  inseverability, 
has  been  adverted  to.  But  it  is  important  in  view  of  the  sub- 
sequent discussion  to  observe  that  the  wife,  as  well  as  the  hus- 
band, took  an  estate  under  a  grant  to  both.  Each  was  said  to 
be  seized  of  the  whole,  and  not  of  any  separate  part.  ^ITeither 
could  convey  his  or  her  interest  to  the  prejudice  of  the  right 
of  survivorship  in  the  other.  The  common  law,  however, 
wholly  ignored  this  principle  of  equality  between  husband  and 
wife  in  regulating  the  rights  of  the  parties  to  the  enjoyment  of 
the  estate  during  the  joint  lives.  They  were  not  regarded  as 
having  a  joint  seizin  or  a  joint  possession  for  the  purpose  of 
the  use  during  coverture.  The  husband  was  held  to  T[)e 
entitled  to  the  full  control  and  to  take  the  rents  and  prof- 
its of  the  land  during  the  joint  lives  to  the  exclusion 
of  the  wife,  and  he  had  power  to  sell,  mortgage  or  lease 
for  the  same  period,  and  this  life  interest  was,  according 
to  the  weight  of  authority,  subject  to  the  claims  of  his 
creditors.  (Barber  v.  Harris^  15  Wend.  615 ;  Jackson  v. 
McConndl,  19  id.  175;  Meeker  y.  Wright,  1^  N.  Y.  262; 
BerUea  w.Nunan,  supra  '^  Ames  v.  Iforma/rh,  4  Sneed,  683; 
Pray  v.  StehhinSy  141  Mass.  219.)  But  the  right  of  the  hus- 
band at  common  law  to  take  the  rents  and  profits  of  lands 
held  by  him  and  his  wife  as  tenants  by  the  entirety,  during 
coverture,  and  to  assign  and  dispose  of  them  during  that 
period,  did  not,  we  apprehend,  spring  from  the  peculiar  nature 
of  this  estate.  He  acquired  no  such  right  by  force  of  the  con- 
veyance itself,  and  it  was  not  an  incident  thereto.  It  was  a 
right  which  followed  the  conveyance  and  inured  to  the  hus- 
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band  from  the  general  principle  of  the  conmion  law  which 
vested  in  the  husband /w/*^  uxoris  the  rents  and  profits  of  liis 
wife's  lands  during  their  joint  lives.  (2  Kent  Com.  130; 
Stewart  on  Husb.  &  Wife,  §  308.)  The  husband  took  the 
rents  and  profits  of  lands  held  in  entirety  upon  the  same  right 
that  he  took  the  rents  and  profits  of  her  other  real  estate, 
whether  held  by  a  sole  or  joint  title,  namely,  his  right  as 
husband.  In  none  of  the  definitions  of  tenancies  by  entireties 
have  we  found  any  suggestion  that  this  was  one  of  the  inci- 
dents or  characteristics  of  such  estates,  and  we  think  it  is 
plain,  both  upon  reason  and  analogy,  that  it  had  its  origin  in 
those  harsh  principles  of  common  law  which  destroyed  for 
most  purposes  the  legal  identity  of  the  wife  and  subjected  her 
person  and  property  to  the  control  of  her  husband. 

In  considering  what  effect,  if  any,  the  legislation  in  this 
state  has  had  upon  the  right  of  the  husband  to  the  rents, 
profits  and  control  of  lands  held  by  him  and  his  wife  in 
entirety,  during  their  joint  lives,  it  is  i.nportant  to  regard  not 
only  the  language,  but  the  spirit  of  the  new  enactments.  The 
sole  purpose  of  the  original  statute  of  1848  was  to  secure  to 
married  women  the  enjoyment  of  their  real  and  personal 
property  which  belonged  to  them  at  the  time  of  their  mar- 
riage, or  which  they  might  thereafter  acquire  by  gift,  grant  or 
bequest  from  third  persons,  and  to  abrogate  the  common-law 
right  of  the  husband  in  and  to  the  real  and  personal  property 
of  the  wife.  The  right  to  the  rents  and  profits  of  her  lauds 
^ure  uxoris,  during  the  joint  lives,  was  completely  swept  away, 
not  by  express  enactment,  but  as  a  necessary  consequence  of 
investing  her  with  the  beneficial  use  of  her  own  property,  free 
from  his  control.  Subsequent  legislation  confirmed  her  rights 
as  defined  by  the  act  of  1848,  and  enlarged  them  in  other 
directions,  but  the  act  of  1848  was  the  seed  from  which  all 
the  subsequent  legislation  sprung.  This  legislation  rendered 
unnecessary  any  longer  the  cumbrous  mechanism  of  settlements 
or  resort  to  the  imperfect  powers  of  Courts  of  Chancery  to 
secure  to  married  women  the  enjoyment  of  their  own  property. 

In  determining  the  question  now  before  us,  too  much  empha- 
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sis  cannot  be  placed  npon  the  fact  that  the  legislation  of  1848 
and  the  subsequent  years  uprooted  the  principle  of  the  common 
law,  hoary  with  age,  which  vested  in  the  husband,  by  virtue  of. 
the  marriage  relation,  control  of  the  property  of  his  wife  and 
the  right  to  exclude  her  from  its  enjoyment.     If  it  is  still  held, 
notwithstanding  this  legislation,  that  the  husband  takes  the 
whole  rents  and  profits  during  coverture  in  lands  held  in 
entirety,  and  may  exclude  the  wife  from  any  participation 
therein,  an  exception  is  allowed,  standing  upon  no  principle, 
and   it  deprives  the  wife,  although   she  has  an  undoubted 
interest  and  estate  in  the  land,  from  any  benefit  thereof  dur- 
ing the  lives  of  both.     There  are,  as  we  can  perceive,  but  two 
other  alternatives.     Either  the  rents  and  profits  follow  the 
nature  of  the  estate,  and  can  neither  be  disposed   of   nor 
charged  except  by  the  joint  act  of  both  husband  and  wife, 
which  seems  to  be  the  view  taken  in  Mc Curdy  v.  Canidmj 
(64  Pa.  St.  39),  or  the  parties  become  tenants  in  common  or 
joint  tenants  of  the  use,  each  being  entitled  to  one-half  of  the 
rents  and  profits  during  the  joint  lives,  with  power  to  each  to 
dispose  of  or  to  charge  his  or  her  moiety  during  the  same 
period,  which  seems  to  be  the  view  taken  in  ButUar  v,  Rosen- 
hlath  (42  N.  J.  Ecj.  651).     We  think  the  rule  adopted  in  New 
Jersey  best  reconciles  the  difficulties  surrounding  the  subject. 
The   estate  granted   is   not  thereby   changed.     It  leaves  it 
untouched,  with  all  its  common-law  incidents.     It  deals  with 
the  rents  and  profits  and  the  use  and  control  of  the  estate  dur- 
ing coverture   only,  and  gives  to  each  party  equal  rights  so 
long  as  the  question  of  survivorship  is  in  abeyance,  thereby 
conforming  to  the  intention  of  the  new  legislation  to  take 
away  the  husband's  right  jure  uxoris,  in  his  wife's  property, 
and  to  enable  the  wife  to  have  and  enjoy  "  whatever  estate 
she  gets  by  any  conveyance  made  to  her  or  to  her  and  others 
jointly,  and  does  not  enlarge  or  diminish  that  estate."     The 
rule  in  Pennsylvania  not  only  deprives  the  husband  of  his 
common-law  right  to  the  enjoyment  of  the  whole  .rents  and 
profits,  but  of  the  enjoyment  of  any  share  thereof,  except 
with  the  concurrence  and  permission  of  his  wife. 
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The  conclusion  we  liave  reached  requires  a  reversal  of  the 
judgment  below  so  far  as  it  adjudges  that  the  mortgage  exe- 
cuted by  the  husband  to  tlie  plaintiff,  and  the  sale  thereunder, 
vested  in  the  plaintiff  the  right  to  the  possession  of  the  whole 
estate  during  the  joint  lives  of  Mr.  and  Mrs.  Fisher.  The 
husband  had  a  riglit  to  mortgage  his  interest,  which  was  a 
right  to  the  use  of  an  undivided  half  of  the  estate  during  the 
joint  lives  and  to  the  fee  in  case  he  survived  his  wife,  and  by 
the  foreclosure  and  sale  the  plaintiff  acquired  this  interest  and 
became  a  tenant  in  common  with  the  wife  of  the  premises 
subject  to  her  right  of  survivorship.  The  opinion  of  the  Gen- 
eral Term  exhibits,  with  great  clearness,  the  reasons  upon 
which  it  was  held  that  a  conveyance  or  mortgage  by  the 
husband,  without  restrictive  words,  binds  the  fee  in  case  he 
survives  the  Wife.  (See  1  Wash.  Real  Prop.  425  ;  1  Prest 
Est.  135  ;  Ames  v.  Norman^  supra.) 

The  judgment  below  should  be  modified  in  accordance  with 
this  opinion,  and,  as  modified,  affirmed,  without  costs  to  either 
party. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York,  Respondents,  v. 
^50  lit  Clara  M.  Underhill  et  al..  Appellants. 


To  constitute  a  public  highway  by  dedication  there  must  not  only  be  an 
absolute  dedication,  but  an  acceptance  and  formal  opening  by  the  proper 
authorities,  or  a  user. 

Upon  trial  of  an  indictment  for  maintaining  a  nuisance  in  obstructing  a 
highway  these  facts  appeared :  Pursuant  to  an  act  of  the  legislature 
providing  for  the  sale  by  the  inspectors  of  state  prisons,  of  a  farm  in  the 
village  of  Sing  Sing,  owned  by  the  state,  which  farm  was  bounded  on 
the  east  and  west  by  streets,  said  inspectors  caused  a  map  to  be  made  of 
it  and  then  sold  and  conveyed  it.  On  the  map  a  street  was  laid  out  run- 
ning through  the  farm  from  east  to  west.  The  deed  reserved  a  right  of 
way  over  siaid  street  which  it  was  stated  was  forever  to  be  kept  open 
**for  the  purposes  of  a  public  street  or  highway  for  the  benefit  of  the 
owners  and  purchasers  of  the  adjoining  lots."    This  street  was  subse* 
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quently  named  Lafayette  avenue.  In  1866  the  grantees  sold  six  and  a 
half  acres  of  said  farm  to  E.,  the  boundaries  as  described  in  the  deed 
beginning  at  the  street  which  bounded  said  farm  on  the  east,  then 
called  Highland  avenue,  and  Lafayette  avenue  as  designated  on  a  map 
on  file  in  the  office  of  the  register  of  the  county.  The  map  referred  to 
laid  out  the  farm  in  lots  and  streets,  including  Lafayette  avenue.  At 
the  time  of  the  delivery  of  the  deed  that  avenue  had  never  been  opened 
or  worked,  but  was  simply  farm  land,  and  there  were  no  fences  or  other 
monuments  indicating  the  line  thereof,  except  near  its  westerly  end 
where  a  few  lots  had  been  sold,  bounded  on  Lafayette  avenue;  as  sold 
from  time  to  time  the  fence  across  the  avenue  was  moved  further  east. 
E.  remained  in  possession  as  owner  until  November,  1889,  when  he  con- 
veyed his  land  to  defendant.  Up  to  that  time  and  thereafter  the  portion 
of  the  farm  lying  west  of  defendants'  land  remained  open  and 
unmarked  by  any  boundaries  showing  the  line  of  said  avenue  west 
of  the  lots  so  sold,  and  fences  had  been  and  ^ere  maintained  across  it. 
No  work  had  ever  been  done  on  said  avenue  east  of  said  lots  until  a 
short  time  before  the  finding  of  the  indictment,  when  the  owner  of  the 
portion  of  the  farm  west  of  defendants'  land  graded  on  said  avenue  up 
to  her  west  line.  There  was  no  evidence  of  any  user  of  the  avenue  or 
of  any  work  done  thereon  by  the  village  east  of  the  lots  sold,  or  that 
the  work  which  was  done,  was  done  by  such  authority  as  might  bind 
the  village  on  the  question  of  acceptance.  It  appeared  that  a  map  had 
been  made  by  the  village  laying  out  a  system  of  sewerage  on  which  mup 
Lafayette  avenue  appeared,  and  that  a  sewer  and  water  pipes  had  been 
laid  in  front  of  the  lots  sold  but  not  extending  east  therefrom;  also,  that 
electric  lights  had  been  placed  in  that  portion  of  the  avenue.  The  lands 
along  the  avenue  were  assessed  as  lying  thereon,  and  the  village  author- 
ities having  directed  signs  to  be  placed  at  the  corners  of  all  the  vil- 
lage streets,  signs  were  put  up  at  each  end  of  the  avenue  giving  its 
name.  Held,  that  the  evidence  was  sufficient  to  show  a  dedication  of 
the  avenue  as  a  public  street,  but  failed  to  show  an  acceptance  thereof 
east  of  the  lots  sold;  and  so,  failed  to  show  defendants  guilty  of  the 
offense  charged. 
Boople  V.  UnderhiU  (69  Hun,  86),  reversed. 

(Argued  December  17, 1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  8,  1893,  which  affirmed  a  judgment  convict- 
ing defendants  upon  an  indictment  for  maintaining  a  nuisance 
in  obstructing  a  highway,  entered  upon  a  verdict  of  the  Court 
of  Sessions  of  Westchester  county. 


318  People  v.  Undebhill  et  al.  [Jan., 

Statement  of  case.  [Vol.  144. 

Prior  to  1859  the  state  of  New  York  was  the  owner  of  a 
certain  parcel  of  land  in  the  village  of  Sing  Sing,  known  as 
the  prison  or  state  farm.  In  that  year  the  legislature  passed 
an  act  providing  for  its  sale  by  the  inspectors  of  state  prisons. 
Pursuant  to  that  authority  the  inspectors  made  a  map  of  the 
farm  and  sold  it  to  one  Thomas  Nelson  and  others  on  the  23d 
of  November,  1859.  On  that  map  several  streets  were  laid 
down  as  running  through  this  farm-  and  among  them  was  a 
street  without  any  name  running  from  Highland  turnpike  to 
Spring  street.  The  street  was  subsequently  called  Lafayette 
avenue.  The  deed  from  the  inspectors  of  state  prisons  to 
Nelson  and  others,  in  conveying  the  farm,  contained  the  fol- 
lowing reservation :  "  Also  excepting  and  reserving  to  the 
public  the  right  of  .way  over  said  two  new  streets  to  the  width 
of  twenty-five  feet  south  of  said  central  line  above  described, 
a  width  of  twenty-five  feet  on  each  side  of  the  continuation 
of  the  southernmost  of  said  central  lines.  Westerly  to  the 
said  Spring  street,  which  new  streets  are  forever  to  be  kept 
open  to  the  width  of  twenty-five  feet  on  each  side  of  said 
center  line  from  Spring  street  to  the  Highland  turnpike  for 
the  purposes  of  a  public  street  or  highway  for  the  benefit  of 
the  owners  and  purchasers  of  the  adjoining  lots." 

Highland  turnpike,  subsequently  called  Highland  avenue, 
runs  north  and  south  on  the  eastern  boundary  of  the  farm. 
Spring  street  runs  parallel  with  Highland  avenue  and  is  the 
western  boundary  of  such  farm  and  some  1,225  feet  west  of 
Highland  avenue.  They  are  both  old  public  highways  in 
Sing  Sing  village.  Lafayette  avenue  runs  from  Highland 
avenue  to  Spring  street.  On  the  first  of  September,  1866, 
Nelson  and  others  (the  grantees  from  the  state)  conveyed  to 
one  Edward  Everitt  6  and  1-2  acres  of  this  farm,  and  described 
the  land  as  "  beginning  at  the  Albany  post  road  "  (now  High- 
land avenue)  "  and  Lafayette  avenue  as  designated  on  a  map 
now  on  file  in  the  office  of  the  register  of  the  county  of  West- 
chester, entitled  '  A  map  of  a  tract  of  land  at  Sing  Sing,  town 
of  Ossining,  county  of  Westchester,  the  property  of  Messrs. 
Nelson,  Larkin,  Gobb,  Cartwright,  Jr.,  and  Jones,  laid  oflE  in 
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town  lots  and  gentlemen's  country  seats,  by  Geo.  W.  Cart- 
wright,  Jr.,  C.  E.,  July,  I860.' "  The  description  then  con- 
tinues and  includes  the  six  acres  and  describes  the  northern 
boundary  as  ininning  "  along  the  center  of  Lafayette  avenue 
651  feet,  to  the  said  Albany  post  ro^d  to  the  place  of  begin- 
ning." On  the  Yth  of  November,  1889,  Edward  Everitt  con- 
veyed the  same  premises  to  the  defendant,  Clara-  Mason 
Underbill,  by  the  same  description  that  is  contained  in 
the  deed  from  Nelson  and  others  to  Everitt.  At  the  time 
when  this  map,  mentioned  in  the  deed  from  Nelson  and 
others  to  Everitt,  was  made  and  the  deed  executed,  the 
land  forming  what  is  laid  down  on  the  map  as  Lafayette  ave- 
nue was  farm  land,  and  that  avenue  had  never  been  either 
opened  or  worked.  It  was  farm  land  most  of  the  way 
between  Highland  avenue  and  Spring  street,  and  there 
were  no  fences  or  other  monuments  indicating  to  the  eye 
the  line  of  Lafayette  avenue.  When  Everitt  took  title 
by  deed  from  Nelson  and  others  to  a  portion  of  the  original 
state  fann  he  ran  his  westerly  line  of  fence  north  and  south 
across  the  land  constituting  Lafayette  avenue  as  laid  down  on 
the  map.  This  westerly  line  was  800  feet  east  of  Spring  street. 
He  remained  in  possession  as  owner  from  the  time  of  the  deed 
to  him  in  1866  until  he  conveyed  to  Mrs.  Underbill,  one  of 
the  defendants  herein,  in  November,  1889,  and  the  whole 
country  west  of  his  west  line  up  to  Spring  street  had  been  up 
to  that  time  and  thereafter  remained  open  and  unmarked  by 
any  boundaries  showing  the  line  of  the  street  up  to  within  200 
feet  east  of  Spring  street.  The  grantors  in  the  deed  to  Ever- 
itt themselves  maintained  fences  across  the  land  constituting 
Lafayette  avenue  west  of  the  defendants'  west  line  and  up  to 
within  a  few  feet  of  Spring  street,  and  as  they  from  time  to 
time  sold  off  lots  on  either  side  of  Lafayette  avenue,  and 
within  the  space  of  a  couple  of  hundred  feet  east  of  Spring 
street,  they  would  take  down  the  fence  and  remove  it  further 
to  the  east  so  as  not  to  interfere  with  those  who  intended  to 
build  and  live  in  the  houses.  There  was  never  any  work  done 
east  of  the  houses  built  along  the  westerly  end  of  Lafayette 
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avenue  up  to  within  a  short  time  before  the  finding  of  this 
indictment,  when  Mr.  Cartwright,  one  of  the  grantors  in  the 
deed  to  Everitt  did  some  grading  from  Spring  street  up  to  the 
westerly  line  of  defendants'  premises.  There  was  no  evidence 
of  any  user  of  Lafayette  avenue  by  the  public  for  any  portion 
of  its  distance  as  laid  down  on  the  map,  with  the  exception  of 
the  200  feet  immediately  east  of  Spring  street  and  upon  which, 
commencing  in  18Y2,  about  eleven  houses  had  been  built  by 
the  grantees  of  Nelson  and  others.  Mr.  Everitt  himself, 
while  the  owner  of  the  six  acres,  had  done  some  work  upon 
that  portion  of  Lafayette  avenue  fronting  his  premises,  but  it 
was  for  his  own  convenience  and  to  better  enable  him  to  reach 
his  house  from  Highland  avenue,  which  he  had  built  on  the 
north  portion  of  his  land.  The  grade  from  the  westerly 
boundary  of  his  premises  towards  Spring  street  was  quite  steep 
and  the  top  of  the  grade  was  about  half  way  between  his 
westerly  line  and  the  easterly  line  of  Spring  street.  During 
these  years,  from  the  time  when  the  land  was  conveyed  to  Nel- 
son and  others  by  the  inspectors  of  state  prisons  up  to  the  time 
of  the  finding  of  the  indictment  against  the  defendants,  various 
things  had  been  done,  as  was  claimed  by  the  prosecution,  by  way 
of  showing  an  acceptance  on  the  part  of  the  village  of  Sing  Sing 
of  the  alleged  dedication  of  this  Lafayette  avenue  by  the 
prison  inspectors  as  a  public  street.  Upon  the  trial  the  prose- 
cution claimed  to  have  proved  that  the  public  authorities  of 
the  village  of  Sing  Sing  had  worked  the  street  and  made  a 
map  of  it ;  had  permitted  gas  lights  to  be  put  up,  and  had 
made  a  map  for  a  system  of  sewerage  for  the  lower  part  of  the 
village,  which  included  the  avenue ;  that  they  had  also  laid 
water  pipes  therein  and  caused  gutters  and  sidewalks  to  be 
laid  in  it,  and  had  assessed  property  as  bounded  by  the  avenue ; 
had  put  up  signs  at  each  end,  and  caused  a  sidewalk  or  cross- 
walk to  be  laid  at  the  entrance  of  the  avenue  on  Highland 
avenue.  All  these  acts  were  alleged  to  have  been  done  by 
the  public  authorities,  and  it  was  insisted  that  they  constituted 
that  kind  of  formal  action  on  their  part  which  was  necessary 
in  order  to  show  an  acceptance  of  the  land  in  question  for  a. 
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public  highway.  The  prosecution  also  proved  on  the  trial 
that  the  defendants  obstructed  this  alleged  highway  by  con- 
tinuing their  fence  across  it  and  by  building  a  structure  thereon 
which  they  refused  to  take  down,  either  at  the  demand  of  Mr. 
Cartwright,  one  of  the  grantors  in  the  deed  to  Everitt,  or  of 
the  president  of  the  village. 

On  the  trial  the  judge  charged  the  jury  that  there  was  no 
proof  of  user  sufficient  to  make  a  highway  of  Lafayette  avenue, 
but  he  submitted  to  the  jury  the  evidence  on  the  question  of 
the  aex^eptance  of  the  alleged  dedication  of  Lafayette  avenue 
with  the  instruction  that  if  they  found  the  facts  in  accordance 
with  the  People's  construction  of  the  evidence  a  sufficient 
acceptance  had  been  proved.  Proper  exceptions  were  taken 
to  the  ruling  of  the  court,  so  as  to  raise  the  question  whether 
there  had  been  a  dedication,  and  if  so,  whether  there  had  been 
a  proper  acceptance  by  the  public  authorities  of  the  village. 
The  jury  found  a  verdict  of  guilty,  and  judgment  was  there- 
upon entered,  which  was  affirmed  by  the  General  Term.  The 
defendants  have  appealed  here. 

Calvin  Frost  for  appellants.    The  doctrine  of  dedication  rests- 

upon  that  of  estoppel.     {City  of  Cincinnati  v.  White,  6  Pet. 

437  ;  JS^oyes  v.  Wood,  19  Conn.  265  ;  2  Greenl.  on  Ev.  §  552  ; 

Hobba  V.  Smith,  19  Pick.  405.)    The  deed  of  the  state  prison 

inspectors  to  Cartwright  and  others  did  not  constitute  a  dedicsr- 

tion.     (Laws  of  1859,  chap.  470.)     There  was  no  proof  of  the 

acceptance  of  the  avenue  in  question  as  a  public  highway. 

{City  of  Oswego  v.  0,  C  Co.,  6   N.  Y.  264 ;  Bridges  v. 

Wyckoff,  67.  id.  132 ;  Story  v.  N.    Y.  R  R.  R.  Co.,  90  id. 

145,   163,   165;   Mervin  v.   Pardee,   64  Barb.  359;   Yamr- 

dermark  v.  Porter,  40  Hun,  400;    Clements  v.    Village 

of  West   Troy,  16  Barb.   251 ;  Spiers  v.  Trustees  of  New 

Utrecht,  121  N.  Y.  429.)    The  village  authorities,  by  their 

action  in  relation  to  sewers,  only  accepted  the  street  pro 

tanto.    (Angell  on  Highways,  §  167 ;  State  v.  Trask,  6  Vt. 

365.) 
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W.  Papham  Piatt  for  respondents.  The  deed  to  Everett 
aforesaid  clearly  gives  notice  of  the  street  called  Lafayette 
avenue.  (7  N.  T.  274;  16  id.  354.)  The  act  of  the  state 
authorities  in  laying  put  and  dedicating  Lafayette  avenue 
should  be  regarded  of  as  much  force  as  if  laid  out  by  commis- 
flioners  of  highway.  {Citj/  of  Oswego  v.  0.  C.  Co.j  6  N.  Y. 
357 ;  In  re  Bept.  of  Public  Parks^  53  Hun,  556.)  The  jury 
properly  found  that  the  public  authorities  accepted  the  ave- 
nue. {Flack  V.  Village  of  Green  Island,  23  K  T.  Wkly. 
Dig.  634 ;  In  re  IngraTumi,  4  Hun,  495.) 

Peckham,  J.  In  the  view  we  take  of  this  case  it  will  not 
be  necessary  to  determine  whether  the  state  prison  inspectors 
could  legaUy  have  laid  out  by  dedication  on  the  part  of  the 
state  a  public  highway  through  the  land  which  they  were 
authorized  to  sell  for  ttte  state.  They  assumed  to  do  so,  and 
in  the  map  filed  by  them  this  so-called  Lafayette  avenue  is 
laid  out.  In  their  deed  to  Nelson  and  others  they  expressly 
reserve  the  right  of  way  over  the  land  designated  on  the  map 
as  new  streets  and  dedicate  such  land  to  the  public  as  a  pub- 
lic highway,  for  the  benefit  of  the  public  and  for  the  owners 
and  purchasers  of  the  adjoining  lots.  The  grantees  in  that 
deed  themselves  recognized  these  various  new  streets  and 
made  a  map  which  is  called  the  Cartwright  map,  upon  which 
the  streets  are  laid  out,  and  in  their  deed  to  Mr.  Everitt,  when 
describing  the  land,  they  use  language,  '^  beginning  at  the 
Albany  post  road  and  Lafayette  avenue,  as  designated  on  the 
map  now  on  file,"  etc.,  and  they  continue  their  description 
and  bound  the  land  conveyed  in  that  deed  "  along  the  center 
of  said  avenue  651  feet  to  the  said  Albany  post  road."  These 
parties  as  grantees  from  the  inspectors  and  as  owners  of  the 
land  certainly  would  have  had  the  right  to  open  streets 
through  it  and  they  could  dedicate  such  streets  to  the  public. 
Laying  down  upon  the  map  made  by  themselves  certain  lands 
as  avenues  or  streets  and  conveying  other  lands  as  bounded  by 
them  amounts  to  a  dedication  as  has  been  held  in  very  many 
<?ases.     {In  the  Matter  of  the  Application  for  an  JSetension 
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of  Lewis  Street^  2  Wend.  472 ;  Liovngaton  v.  Ths  Mayor ^ 
8  id.  85 ;  Wyman  v.  The  Mayor ^  11  id.  487;  WUloughby  v. 
Jenks,  20  id.  96 ;  Lord  v.  Atkins^  138  N.  Y.  184.) 

We  think  the  evidence  in  this  case  was  sufficient  to  show  a 
dedication  by  the  proper  parties  of  Lafayette  avenue  as  a 
public  street.  The  criticism  made  that  the  deeds  from  Nel- 
Bon  and  others  to  Everitt,  and  from  Everitt  to  Underhill, 
make  no  mention  of  Lafayette  avenue  as  being  a  public  street, 
we  think  is  not  well  founded.  Both  deeds  refer  to  Lafayette 
avenue  and  they  refer  to  it  as  designated  on  the  map  then  on 
file  in  the  office  of  the  register  of  the  county  of  Westchester, 
and  they  bound  their  land  along  the  center  of  the  avenue.  It 
is  not  necessary  we  think  under  these  circumstances  to  state 
that  they  mean  by  the  word  "  avenue  "  a  public  street.  The 
word,  as  used  in  the  deeds  and  upon  the  map,  furnishes  evi- 
dence of  a  dedication  and  implies  a  public  street,  and  the 
intention  to  dedicate  the  land  for  a  public  street  would  not  be 
made  plainer  by  adding  that  they  mean  by  the  word  "  avenue  " 
a  public  street,  to  be  called  Lafayette  avenue. 

We  are  of  the  opinion,  however,  that  there  was  no  sufficient 
evidence  of  an  acceptance  of  this  dedication  either  by  way  of 
user  or  by  any  formal  and  conclusive  action  on  the  part  of 
those  public  authorities  of  the  village  of  Sing  Sing  who  would 
have  the  authority  to  accept  a  dedication  to  the  public.  The 
trial  court  eliminated  one  way  of  showing  acceptance  by  the 
user  of  the  street,  and,  we  think,  properly  so.  There  was 
really  no  evidence  of  user  as  a  street.  'The  street  never  has 
been  used  and  is  not  now  used  as  a  public  highway  for  the 
passage  of  men  and  vehicles  from  Highland  avenue  to  Spring 
street.  The  only  user  proved  was  of  a  couple  of  hundred  feet 
east  from  Spring  street,  and  that  was  used  by  the  people  who 
were  building  houses  and  for  their  accommodation  only,  and 
it  was  almost  an  impossibility  to  drive  or  ride  from  that  point 
east  to  Highland  avenue ;  indeed,  Cartwright  himself  had  a 
fence  across  Lafayette  avenue.  There  being  no  user,  there 
must  have  been  proof  of  an  acceptance  by  some  formal  and 
unambiguous  action  on  the  part  of  the  authorities  of  the  village 
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having  that  power  and  showing  unmistakably  an  intention  to 
accept  the  land  thus  dedicated  and  for  the  purpose  to  which 
it  was  to  be  put. 

As  was  said  in  the  case  of  Niagara  Folia  StLsp,  Bridge 
Co.  V.  Bachman  (66  N.  T.  261  at  269),  "  to  constitute  a  public 
highway  by  dedication  there  must  not  only  be  an  absolute  dedi- 
cation, a  setting  apart  and  a  surrender  to  the  public  use  of  the 
land  by  the  proprietors,  but  there  must  be  an  acceptance  and 
a  formal  opening  by  the  proper  authorities,  or  a  user."  In 
Holdane  v.  The  ViMage  of  Cold  Spring  (21  N.  Y.  474)  the 
same  doctrine  is  announced,  and  it  is  there  said  that  an  accept- 
ance of  the  dedication,  either  by  user  or  by  formal  act  of  the 
public  authorities,  must  be  shown  before  a  dedication  becomes 
complete.  To  the  same  effect  is  the  case  of  Speir  v.  The 
Town  of  New  Utrecht  (121  N.  Y.  420),  although  the 
question  there  was  more  in  regard  to  the  character  of  the 
user  than  to  the  formal  action  on  the  part  of  the  public 
authorities.  It  was  there  held  that  the  mere  fact  that 
a  portion  of  the  pubKc  had  traveled  over  the  road  for 
twenty  years  would  not  make  it  a  highway  j  that  the 
user  must  be  like  that  of  highways  in  general  and  the  road 
must  not  only  be  traveled  upon,  but  it  must  be  kept  in 
repair,  taken  in  charge  and  adopted  by  the  public  authorities. 
That  was  on  the  question  of  user.  In  this  case  no  formal 
acceptance  of  this  dedication  on  the  part  of  the  public  authori- 
ties has  been  shown.  The  various  items  of  proof  referred  to 
by  the  counsel  for 'the  People  for  the  purpose  of  showing 
something  equivalent  to  a  formal  acceptance,  we  think,  are 
wholly  inadequate  to  meet  that  requirement.  So  far  as  work- 
ing the  street  is  concerned,  the  only  evidence  that  the  public 
authorities  had  ever  worked  it  at  all  consists  of  the  statement 
made  by  the  clerk  of  the  village  that  the  village  had  laid  a 
gewer  in  the  street  for  a  couple  of  hundred  feet  east  from  the 
line  of  Spring  street,  and  he  believed  that  some  sidewalk  had 
been  there  laid.  Under  what  circumstances  he  did  not  say. 
The  people  who  built  the  few  houses  along  the  western  end  of 
Lafayette  avenue  may  have  asked  the  village  to  lay  a  sewer 
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for  their  accommodation  and  also  a  sidewalk  as  far  along  the 
street  as  the  honses  continued  to  the  east  from  Spring  street. 
The  authorities  may  have  complied  with  their  request  But 
that  is  no  formal  acceptance  of  a  dedication  of  the  whole 
street  from  Highland  avenue  to  Spring  street,  a  distance  of 
nearly  1,300  feet,  by  any  public  authority  of  the  village 
authorized  to  speak  or  act  for  it  in  such  case  and  thus  to  bind 
the  village  by  its  action.  There  is  no  evidence  of  any  such 
acceptance.  The  village  has  done  no  act  from  which  an  accept- 
ance of  this  dedication  can  properly  be  inferred.  It  is  claimed 
that  a  map  of  the  street  was  made  and  filed.  That  mere  fact 
is  wholly  immaterial.  There  was  a  map  laying  out  a  general 
system  of  sewerage  for  the  southern  portion  of  the  village,  and 
it  would,  in  any  event,  very  properly  include  the  land  in  ques- 
tion which  might  be  thereafter  drained  by  the  sewer,  although 
such  street  was  not  then  opened  or  accepted  as  a  public  high- 
way. There  is  also  evidence  that  electric .  lights  had  been 
placed  in  one  portion  of  the  street,  but  under  what  circum- 
stances, or  upon  what  conditions  or  how  many,  was  not  stated, 
and  that  water  pipes  had  also  been  laid  in  the  street  the  same 
distance  as  the  sewer  for  the  accommodation  of  those  few 
houses  above  mentioned.  It  is  seen  that  the  village  has  done 
no  work  whatever  on  any  portion  of  this  street  other  than  the 
200  feet  directly  east  from  Spring  street,  and  there  is  no  evi- 
dence under  what  circumstances  such  work  was  done,  or  that 
it  was  done  by  such  authority  as  might  bind  the  village  on  a 
question  of  acceptance  of  a  dedication  of  land  for  a  street. 
The  mere  assessment  by  assessing  officers  of  lands  which  they 
described  as  being  on  Lafayette  avenue  is  no  evidence  what- 
ever of  a  proper  acceptance,  nor,  under  the  circumstances,  was 
the  putting  up  of  signs  at  each  end  of  the  street  naming  it 
Lafayette  avenue.  The  authorities  of  the  village  had  directed 
signs  to  be  placed  at  the  comers  of  all  the  streets  in  the  vil- 
lage, without  designating  any  particular  street  or  in  any  man- 
ner deciding  that  Lafayette  avenue  was  a  public  street  of  the 
village  and  the  resolution  had  been  referred  to  a  committee  to 
carry   out  its  purposes.     That  committee  referred  it  to  the 
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clerk,  who  employed  a  painter,  who  painted  varionB  signs,  and 
among  them  he  included  Lafayette  avenue,  and  the  sign  wa& 
put  up.  The  directing  of  a  sidewalk  to  be  laid  at  the  entrance 
of  this  street  on  Highland  avenue  is  no  evidence  of  an  accept- 
ance of  Lafayette  avenue.  In  fact,  there  is  an  entire  absence 
of  proof  of  any  unequivocal  act  on  the  part  of  the  village 
authorities  showing  a  formal  acceptance  of  the  avenue  in  ques- 
tion from  Spring  street  to  Highland  avenue. 

What  rights  the  abutting  owners  on  the  avenue  may  have 
as  between  each  other  and  as  against  the  defendant  Mrs.. 
TJnd^rhill,  as  one  of  such  owners,  by  reason  of  the  various 
deeds  from  Thomas  Nelson  and  others  recognizing  the  exist- 
ence of  Lafayette  avenue,  it  is  not  necessary  here  to  discuss 
or  decide.  They  may  have  easements  or  rights  of  way  as 
among  themselves  not  touched  by  this  proceeding.  {Ilennessy 
V.  Murdocky  137  N.  T.  317 ;  Cunningham  v.  Fitzgerald^  138 
id.  165 ;  Lord  v.  AtkinSy  Id.  184.)  We  simply  say  that  the 
People  in  this  criminal  action  have  failed  to  show  that  the 
defendants  were  guilty  of  maintaining  a  nuisance  by  obstruct- 
ing a  public  highway  called  Lafayette  avenue  at  the  place 
described  in  the  indictment,  and  the  jury  should,  therefore^ 
have  been  instructed  to  acquit  them. 

We  think  the  judgment  should,  therefore,  be  reversed  and 
a  new  trial  granted. 

All  concur,  except  Haiqht,  J.,  not  sitting. 

Judgment  reversed. 


lis  SS|'     ^-^  ^'  Haerison,  Respondent,  v.  Union  Teust  Company  of 
New  York,  Impleaded,  etc..  Appellant. 

In  an  action  brought  by  holders  of  bonds  of  a  railroad  corporation  secured 
by  mortgage  on  its  property  against  the  trustee  designated  in  said  mort- 
gage and  others,  the  complaint  alleged,  among  other  things,  foreclosures 
of  the  mortgage,  sales  of  the  property  and  acceptance  by  the  trustee  of 
the  purchasers*  checks  for  the  purchase  price,  which  were  not  paid  and 
which  it  failed  to  collect.     Also  the  bring! ng  of  a  former  suit  by  the  bond- 
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holders  to  cancel  the  sales,  for  a  re-sale  under  the  foreclosure  judgments, 
and  for  an  accovmting,  etc.  The  trustee  was  made  a  party  to  that 
action.  No  relief  was  asked  specially  against  it,  and  it  did  not  appear. 
The  relief  asked  was  granted  in  that  action,  and  a  sale  was  made  under 
the  judgment.  Thereafter,  without  notice  to  the  trustee,  the  judgment 
was  amended  by  adding  a  direction  requiring  it  to  convey.  Notice  of 
the  amendment  was  subsequently  given  to  the  trustee,  but  it  took  no 
action.  In  this  action  the  relief  asked  was  the  removal  of  the  trustee 
because  of  alleged  misconduct  in  accepting  the  checks  and  refusing  to 
make  the  required  conveyance,  and  for  an  accounting  and  the  execution 
of  a  conveyance  by  the  trustee  to  the  purchaser  on  the  foreclosure  sale. 
There  was  no  averment  that  the  trustee  ever  had  possession  of  any  of 
the  railroad  property,  or  had  any  title  thereto,  or  that  it  ever  received 
any  of  its  securities,  or  had  any  funds  to  which  the  bondholders  are 
entitled.  On  demurrer  to  the  complaint,  A^,  that  as  the  bondholders 
had  in  the  former  action  elected  to  disaffirm  the  sales  by  the  trustee,  this 
ended  its  liability  upon  the  uncollected  checks,  and  there  was  no  cause 
of  action  for  an  accounting;  also  that  the  action  could  not  be  sustained 
to  compel  a  conveyance,  as  that  relief  had  been  awarded  by  the 
former  judgment,  as  amended,  but  that  the  refusal  of  the  trustee  to 
comply  with  that  judgment  made  out  a  prirna  facie  case  for  the 
removal;  that  the  amendment  was  not  violative  of  the  provision  of  the 
Code  of  Civil  Procedure  (§  1207)  declaring  that  "where  there  is  no 
answer  the  judgment  shall  not  be  more  favorable  to  the  plaintiff  than 
that  demanded  in  the  complaint,''  as  the  demand  for  a  foreclosure  and 
sale  carried  with  it  a  demand  for  all  those  details  essential  to  make  the 
sale  effectual;  that  while  the  order  granting  the  amendment  might  be 
voidable,  it  was  not  void,  and  disobedience  thereto  could  not  be  justi- 
fied; that  although  this  relief,  the  removal  of  the  trustee,  might  have 
been  granted  on  a  motion,  yet,  as  the  statute  permits  an  action  to  be 
brought  for  that  purpose  (1  R.  S.  780,  §  70),  the  plaintiff  had  the  choice 
of  remedies. 

Said  provision  of  the  Code  is  simply  a  rule  of  procedure  intended  for  the 
protection  of  defendants,  and  is  not  a  limitation  upon  the  jiurisdiction  of 
the  courts. 

Reported  below,  80  Hun,  468. 

(Argued  December  10,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  29,  1894,  which  affirmed  an  interlocutory 
judgment  in  favor  of  plaintifE  entered  upon  an  order  of  the 
Special  Term  overruling  a  demurrer  to  the  complaint. 
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The  nature  of  the  action  is  set  forth  in  the  opinion.* 

Wheeler  S.  Peckham  for  appellant.  The  complaint  con- 
tains no  cause  of  action  for  the  execution  of  a  deed.  (Code 
Civ.  Fro.  §  1207;  Simonson  v.  Blake^  20  How.  Pr.  484; 
People  V.  Ziscombj  60  N.  Y.  559 ;  Bigelow  v.  Forreatj  9 
Wall.  339 ;  Monday  v.  Vaily  34  N.  J.  Law,  418 ;  Beynolds 
V.  Stockton^  43  N.  J.  Eq.  211 ;  Jones  v.  Davenport^  45  id. 
81 ;  Ccmsolidated  Elec,  Co.  v.  Atlantic  T,  Co,,  50  id.  97.)  The 
judgment  to  convey  is  also  void  because  made  at  a  term  subse- 
quent to  that  at  which  the  judgment  was  entered  and  on  a  motion 
without  notice.  {Bronson  v.  Schulten,  104  U.  S.  410.)  Defend- 
ant has  violated  no  trust.  (2  Jones  on  Mort.  §  1773.)  Plaintiffs 
counsel  says  that  the  title  to  the  land  is  still  in  the  tnist  company, 
and  that  it  must  convey  or  the  purchaser  will  have  a  defective 
title.  This  is  erroneous.  (1  Jones  on  Mort.  §  812 ;  2  id.  §  1775.) 
Plaintiffs  counsel  says  that  all  mortgages,  this  one  included, 
grant  the  w^hole  title  to  the  property.  The  contrary  is  familiar 
law.  Mortgages  constitute  but  a  lien  on  the  property.  {Kortr 
Hght  V.  Cody,  21 N.  Y.  366 ;  1  Jones  on  Mort.  §§  12-15, 44, 45.) 

Edward  Winslow  Paige  for  respondent.  The  complaint 
states  a  good  cause  of  action  for  the  removal  of  the  defendant 
as  trustee.  (1  E.  S.  730,  §  70 ;  People  v.  Norton,  9  N.  Y. 
176 ;  Perry  on  Trusts,  §  275  \  F.  L.  &  T,  Co,  v.  McHenry,  9 
Abb.  [N.  C]  235 ;  Mayor,  etc,  v.  Atty^-Gerd,,  7  Bro.  P.  C.  235 ; 
MuUer  v.  Bows,  94  U.  S.  444 ;  McElrath  v.  P.  cfe  S.  JR.  B. 
Co.,  55  Penn.  St.  189 ;  U.  T.  Co.  v.  Olmstead,  102  N.  Y.  729.) 

Finch,  J.  This  action  appears  to  be  supplemental  to  that 
of  Stevens,  etc.,  v.  The  Central  Nat.  Bank  of  Boston  et  <d., 
the  judgment  in  which  we  have  recently  affirmed.  (144  N.  Y. 
50.)  The  complaint  before  us  recites  the  long  history  of  the 
Lebanon  Springs  railroad,  which  is  so  fully  stated  in  the  case 

*  The  facts  set  forth  in  the  complaint  herein  are  numerous,  and  are,  so 
far  as  material,  as  stated  by  Judge  Finch  at  the  outset  of  his  opinion, 
fully  stated  in  the  prior  case  referred  toby  him,  t.  6.,  Stevens  y.  Central  Nat 
Bank  (ante,  p.  60);  it  is,  therefore,  deemed  advisable  not  to  repeat  them, 
but  simply  to  refer  to  that  case. — [Rep. 
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referred  to  as  to  render  a  formal  repetition  needless.  We 
may  go  at  once  to  the  merits  of  the  succeeding  controversy, 
adding  only  snch  facts  as  have  been  hitherto  unconsidered. 

The  demurrer  interposed  questions  the  sufficiency  of  the 
complaint,  asserting  that  it  states  no  cause  of  action,  and  from 
the  decision  below  overruling  that  demurrer  this  appeal  has 
been  taken. 

The  complaint  asks  for  three  forms  of  relief,  which  are,  the 
removal  of  the  trustee,  an  accounting,  and  the  execution  of  a 
conveyance  to  the  purchaser  on  the  last  foreclosure.  There 
is  no  case  made  for  an  accounting.  The  complaint  does  not 
allege  that  the  Trust  Company  was  ever  in  possession  of  the  rail- 
road or  any  part  of  it,  or  that  it  received  any  of  its  earnings 
or  income,  or  that  it  ought  to  have  done  so  and  is  chargeable 
therefor,  or  that  it  ever  had  a  title,  legal  or  equitable,  to  the 
road,  or  has  any  funds  to  which  the  bondholders  are  entitled. 
The  facts  detailed  show  that  the  Trust  Company  has  always 
stood  in  the  attitude  merely  of  the  mortgage  trustee,  foreclos- 
ing and  selling  when  its  trust  duty  required,  never  buying  at 
any  such  sale,  or  taking  possession  under  it,  or  operating  or 
managing  the  raih'oad.  The  only  money  it  is  charged  with 
receiving  is  the  check  of  Duncan  on  the  first  'Kew  York  sale 
and  that  of  Park  on  the  first  Yermont  sale,  both  of  which 
checks  it  failed  to  collect  and  thereby  became  responsible  for 
the  purchase  price  of  one  hundred  and  twenty-five  thousand 
dollars.  But  the  bondholders  who  might  have  required  a  dis- 
tribution among  themselves  of  that  sum,  which  would  have  been 
an  affirmance  of  the  sale,  have  chosen,  as  they  had  a  right  to  do, 
to  disaffirm  the  sale  and  require  a  re-sale  of  the  property. 
That  has  occurred,  and  the  bondholders  in  a  new  corporate 
capacity  have  become  the  purchasers.  The  result  ends  all 
liability  of  the  Tnist  Company  upon  the  uncollected  checks,  and 
no  other  money  to  which  the  plaintiffs  are  entitled  is  alleged  to 
have  come  to  the  hands  of  such  company,  and  no  facts  are 
pleaded  which  admit  of  any  such  inference.  There  is  no 
cause  of  action  for  an  accounting. 
Sickles— Vol.  XCIX.        42 
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Kor  can  the  action  be  sustained  as  one  to  compel  a  conrej- 
ance  merely.     The  plaintiffs  have  already  recovered  one  judg- 
ment which  explicitly  awards  that  relief,  and  a  court  does  not 
sit  to  repeat  over  again  the  identical  decree  which  it  liaa 
already  rendered  and  which  simply  needs  to  be  enforced.     A 
foreclosure  imder  the  Lebanon  Springs  mortgage  and  under 
the  Harlem  Extension  mortgage  has  ended  in  a  sale.     The 
intermediate  Sackett  suit  and  the  new  mortgages  by  purchasers 
have  been  sponged  out,  or  the  possible  rights  they  created  have 
been  concentrated  in  Foster,  who  has  conveyed  to  the  final 
purchaser.     The  foreclosure  action  which  worked  this  result 
was  one  in  which  the  bondholders  were  plaintiffs.     The  Trust 
Company  was  joined  as  a  party  defendant.     No  relief  was  asked 
specially  against  it,  and  so  it  made  no  defense  and  interposed 
no  answer.     There  was  no  apparent  reason  why  it  should. 
But  thereafter,  without  notice  to  the  Trust  Company,  the  fore- 
closure judgment  was  amended  by  adding  a  direction  which 
required  that  company  to  convey.     After  it  was  made,  notice 
of  the  amendment  was  given  to  the  Trust  Company  which  did 
not  move  to  strike  it  out  or  annul  it,  but  chose  to  take  no 
action.     The  complaint  in  this  suit  stands  upon  the  validity  of 
that  amendment.     It  does  not  admit  its  invalidity  and  seek  to 
cure  the  defect  by  a  new  action  demanding  a  relief  which  had 
been  ineflfectually  awarded.     No  such  ground  is  taken.     On  the 
contrary,  the  plaintiff  assumes  the  validity  of  the  amendment 
and  assails  the  Trust  Company  for  disobedience   of   the  com- 
mand to  convey.     So  that  if  there  was  nothing  else  about  the 
case,  we  should  hold  that  a  new  decree,  merely  repeating  an 
existing  judgment,  was  superfluous  and  not  a  right  which  the 
plaintiff  can  lawfully  claim. 

But  there  is  something  else  about  the  case.  The  plaintiff 
seeks  the  removal  of  the  trustee  upon  the  ground  of  its  alleged 
misconduct  both  in  accepting  the  unpaid  checks  and  in  refus- 
ing to  make  the  required  conveyance.  As  the  plaintiff  now 
relies  upon  that  misconduct  in  accepting  the  checks  to  save 
the  road  to  its  bondholders  instead  of  losing  it  for  the  one 
hundred  and  twenty-five  thousand  dollars  previously  bid,  the: 
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complaint  must  stand  upon  the  disobedience  alleged  in  the 
refusal  of  the  Trust  Company  to  convey.  That  refusal  makes 
out  aprima  facie  case  for  the  removal  of  the  trustee  if  the 
amendment  of  the  judgment  is  not  absolutely  void,  for  the 
court  has  undoubtedly  the  power  by  way  of  enforcing  its 
previous  decree  to  remove  the  trustee  who  will  not  convey 
and  appoint  one  who  will.  The  answer  made  by  the  Trust 
Company  is  that  the  amendment  is  void  and  a  nullity  and  that 
contention  becomes  the  pivotal  point  of  the  controversy.  The 
learned  counsel  for  the  defendant  insists  that  since  the  Trust 
Company  made  default  and  did  not  answer,  no  relief  could  be 
given  beyond  that  asked  in  the  complaint  and  refers  us  to  the 
provision  of  the  Code,  (§  120Y),  which  enacts  that  "  where  there 
is  no  answer  the  judgment  shall  not  be  more  favorable  to  the 
plaintiff  than  that  demanded  in  the  complaint."  I  think  the 
amendment  cannot  be  said  to  violate  that  provision.  The 
plaintiffs  became  entitled  to  a  judgment  of  foreclosure  and 
sale.  They  obtain  that  relief  and  that  only.  The  incidents 
follow  the  principal  and  the  demand  for  the  foreclosure  and 
sale  carries  with  it  a  demand  for  all  those  details  essential  to 
make  it  effectual.  If  the  judgment  had  omitted  a  direction 
that  the  referee  convey  an  amendment  curing  the  defect 
would  not  have  been  more  favorable  to  the  plaintiff  than  his 
general  demand  for  a  foreclosure  and  sale.  And  it  should  be 
added  that  the  provision  of  the  Code  is  simply  a  rule  of 
procedure,  intended  for  the  protection  of  defendants  not 
answering,  and  not  a  limitation  upon  the  jurisdiction  of  the 
court.  The  case  is  not  one  in  which  the  court  had  no 
authority  at  all  to  order  a  conveyance,  but  one  where,  having 
that  jurisdiction,  it  was  recpiired  not  to  exercise  it  in  a  partic- 
ular state  of  the  litigation.  The  order  was  probably  void- 
able, and  no  notice  of  the  application  for  it  having  been  given 
to  the  Trust  Company  such  defendant  might  have  moved  to 
vacate  and  annul  it.  But  it  was  not  void,  and  disobedience 
to  it  cannot  now  be  justified  on  that  ground. 

It  is  suggested  that  an  action  solely  for  the  removal  of  the 
trustee  was  needless  because  the  relief  could  have  been  given 
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on  a  mere  motion,  and  that  we  ought  not  to  encourage  a 
formidable  action  with  its  heavy  expenses  and  prospective 
counsel  fees  where  a  simple  motion,  speedy  and  inexpensive, 
would  have  served.  There  is  force  in  the  suggestion.  But 
the  statute  permits  the  removal  of  a  trustee  either  by  bill  or 
petition,  (2  R.  S.  [6th  ed.]  p.  1111,  §  83),  and  the  plaintiff  here 
had  her  choice.  We  should  hesitate  to  criticize  motives  not 
necessary  to  be  disclosed  to  us,  and  can  see  that  the  choice  of 
method  was  dictated  by  a  belief  that  an  accounting  could  be 
added  to  the  relief,  which  might  have  been  true,  if  sufficient 
facts  to  justify  it  had  been  pleaded. 

It  is  further  said  that  the  alleged  disobedience  is  immaterial 
because  the  Trust  Compamy  had  no  title  to  convey.  Under 
the  law  of  this  state  that  appears  to  be  true.  The  defendant 
corporation  was  never  anything  but  mortgagee,  and  as  such  had 
a  mere  lien,  and  took  no  title  to  the  land.  In  all  the  confused 
complications  which  have  been  recited  to  us  I  can  see  no  place 
or  way  in  which  any  title  to  the  railroad,  legal  or  equitable, 
passed  into  the  defendant  corporation,  except  one.  It  is  said 
on  the  argument,  though  not  alleged  in  the  complaint,  that 
under  the  law  of  Vermont  the  mortgagee  holds  the  legal  title 
to  the  land  subject  only  to  be  defeated  by  payment ;  that  the 
sale  of  the  Vermont  section  of  the  Lebanon  Springs  road  hav- 
ing been  set  aside  the  legal  title  remains  in  the  Trust  Company ; 
that  while  the  last  foreclosure  and  sale  in  this  state  will  not 
pass  title  in  Vermont,  a  party  to  the  action  holding  such  title 
may  be  required  to  convey  it.  We  have  asserted  the  right 
to  make  such  an  order  as  against  a  mortgagor,  {Uiii'^m 
Trust  Co.  V.  Olmsted,  102  N.  Y.  729),  and  I  can  see  no  rear 
son  why  we  may  not  exercise  the  same  authority  as  against 
a  mortgagee.  But  all  this  is  matter  of  defense  as  to  which  a 
decision  should  be  reserved.  It  is  enough  to  sustain  the  com- 
plaint against  the  demurrer  that  an  order  to  convey,  valid 
until  reversed  or  vacated,  has  been  made  by  a  competent  court 
which  the  defendant  has  refused  to  obey.  It  may  have  ade- 
quate reasons  for  the  refusal.  Possibly  it  may  ask  as  a 
defense  that  the  amendment  be  vacated  and  set  aside,  or 
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assert  that  the  demand  of  a  conveyance  was  too  broad  and 
nnlimited  becanse,  nnder  a  strict  foreclosure  in  Vermont,  title 
to  the  Bennington  and  Rutland  railroad  passed  to  it  in  trast 
for  other  parties  and  by  a  paramount  right,  or  that  no  deed 
was  tendered  it  for  execution  so  that  it  could  see  what  was 
required,  or  that  no  grantee  of  such  deed  was  named,  or  that 
compensation  for  services  rendered  should  be  first  made,  or 
fSiat  there  is  a  defect  of  parties  who  should  be  brought  in,  or 
assert  any  other  reasons  for  its  refusal.  But  all  such  are 
matters  of  defense  about  which  we  express  no  opinion.  What 
we  decide  is,  and  all  that  we  decide  is,  that  a  good  cause  of 
action  for  the  removal  of  the  trustee  is  pleaded  in  the 
complaint. 

It  follows  that  the  judgment  should  be  aflSrmed,  with  costs, 
but  with  leave  to  the  defendant  upon  payment  of  costs  of  the 
demurrer  to  answer  within  twenty  days  after  service  of  notice 
of  the  entry  of  judgment  upon  this  aifirmance. 

All  concur,  except  Pbokham,  J.,  not  voting,  and  Haight,  J., 
not  sitting. 

Judgment  accordingly. 


Mabtha  E.  Seymoub,  Respondent,  v.  The   Spring  Forest 
Cemetery  Association  et  al..  Appellants. 

Unless  some  special  fund  has  been  provided  for  the  payment  of  the  obli- 
gations of  a  corporation  not  yet  due,  or  unless  some  special  liquidation 
thereof  has  been  ordered  by  it,  a  director  owes  it  no  duty  to  buy  in  the 
obligations,  and  in  the  absence  of  any  fact  or  circumstance  charging 
him  with  a  present  duty  to  act  for  it,  which  duty  is,  or  may  be,  incon- 
sistent with  a  personal  purchase,  he  may  purchase  for  himself,  and 
although  he  purchases  the  obligations  at  less  than  their  face,  he  may 
enforce  them  for  the  full  amount  against  the  corporation. 

Even  if  such  a  purchase  be  voidable  at  the  election  of  the  corporation, 
that  election  must  be  made  promptly  upon  sufficient  knowledge  of  the 
facts. 

Oertain  persons  purchased  a  parcel  of  land  for  the  purposes  of  a  rural 
cemetery,  which  was  deeded  to  them  jointly.  They  commenced  the 
improvement  of  the  land  for  the  intended  use,  expending  their  own 
means  in  the  work;  subsequently  the  associates  organized  a  corporation 
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under  the  act  providing  for  the  incorporation  of  rural  cemetery  associa- 
tions (Chap.  183,  Laws  of  1847),  of  which  they  were  the  only  stock- 
holders, and  in  which  they  were  alone  interested.  To  this  corporatioa 
they  transferred  the  property*  fixing  the  consideration  at  180,000, 
which  was  to  be  paid  by  the  issue  of  corporate  bonds;  these  by  their 
terms  were  to  be  paid  out  of  the  net  receipts  from  the  sale  of  lots. 
These  bonds  were  issued  and  were  all,  except  those  held  by  themselves^ 
bought  in  by  two  of  the  associates  who  were  directors  of  the  corpora- 
tion, at  less  than  par.  In  an  action  brought  by  the  holder  of  said  bonds 
for  an  accounting,  etc.,  evidence  was  given  that  the  land  conveyed  was  not 
worth  the  sum  secured.  Held,  immaterial;  that  while  the  technical  form 
of  the  transaction  was  a  sale,  it  was  in  substance  simply  a  change  in  the 
manner  of  holding,  and  no  doctrine  as  to  the  dealing  of  a  fiduciary  agent 
with  the  property  of  his  principal  had  any  application  thereto,  nor  did 
it  prevent  the  purchase  by  the  two  associates  of  the  bonds  at  less  than 
par  and  the  enforcement  thereof  for  the  full  amount. 

The  agreement  for  the  purchase  preceded  by  a  day  or  two  the  actual  fiUng 
of  the  corporate  certificate.  It  appeared,  however,  that  the  corporation 
accepted  the  deeds,  took  possession  of  the  property,  sold  off  lots,  and 
for  more  than  thirty  years  has  kept  the  property  and  its  proceeds.  Bdd, 
that  the  contract  was  ratified  and  any  defect  in  its  execution  was  ctired. 

Some  of  the  bonds  devoted  seventy -five  per  cent  of  the  net  proceeds  of 
sales  made  after  the  firp.t  two  years  to  the  pa3rment  thereof.  Hdd,  that 
this  did  not  invalidate  the  bonds;  that  the  provisions  of  the  act  of  1858 
amending  the  act  of  1847  (Chap.  122,  Laws  of  1853),  which  allows  an 
appropriation  of  but  fifty  per  cent,  related  only  to  the  purchase  of  the 
land,  while  here  the  purchase  covered  not  only  the  land  but  the  improve- 
ments made  thereon;  also,  that  if  there  was  any  irregularity  it  was  cured 
by  the  subsequent  amendatory  acts  (Chap.  163,  Laws  of  1860;  chap. 
433.  Laws  of  1884). 

Said  purchase  was  made  in  1873;  in  1880  the  corporation  by  various  acts 
recognized  and  ratified  the  title  of  the  vendees  or  their  successors  in 
interest,  making  payments  to  them  and  providing  for  future  payments. 
Held,  that  it  could  not  thereafter  repudiate  the  purchase. 

(Argued  December  4,  1804;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  iu  the  fourth  judicial  department,  entei'ed  upon  an 
order  made  July  23,  1892,  which  aflSrmed  an  interlocutory 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

This  was  an  action  for  an  accounting. 

The  facts,  bo  far  as  material,  are  stated  in  the  opinion. 
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A.  J).  Wales  for  appellants.  The  plaintiff  cannot  maintain 
an  action  against  the  cemetery  upon  these  bonds.  Hotchkiss 
and  Seymour  having  obtained  possession  of  the  bonds  while 
they  were  acting  as  trustees  of  the  cemetery,  while  they  stood 
in  a  fiduciary  relation  to  it,  their  possession  and  their  interest, 
to  which  alone  plaintiff  succeeds,  became  the  possession  and 
interest  of  the  cemetery,  and  the  plaintiff  could  only  maintain 
an  action  for  an  accounting,  in  which  she  might  charge  the 
cemetery  with  the  actual  cost  to  Hotchkiss  and  Seymour  of 
the  bonds.  {Torrey  v.  Bank  of  Orleans^  9  Paige,  649 ;  7 
Hill,  260 ;  Brid^ribecker  v.  Lowell^  32  Barb.  9 ;  Ddbson  v. 
Raoey,  3  Sandf .  Ch.  60 ;  Moore  v.  Moore,  1  Seld.  256 ;  Bar- 
cey  V.  Hall,  1  Vem.  49 ;  Eas  parte  Lacey,  6  Vesey,  625 ; 
Monet  V.  Paske,  2  Atk.  62 ;  Carter  v.  Home,  1  Eq.  C.  Abr.  7 ; 
2  DeG.  &  J.  327;  5  Lawson  on  Eights,  Kem.  &  Pr.  §  2392; 
McDonald  v.  Haughtoiy,  30  N.  C.  393.)  Plaintiff  failed 
to  prove  title  to  the  bonds.  {Dovhleday  v.  Kress,  50  N*.  Y. 
410 ;  Wardrop  v.  Dunlop,  1  Hun,  325 ;  59  N.  Y.  634  ;  Brown 
V.  Taylor,  32  Gratt.  135  ;  Mills  v.  Husson,  45  N.  Y.  S.  R.  802.) 
The  bonds  were  void,  being  issued  in  violation  of  the  letter  and 
spirit  of  the  charter  of  the  cemetery  association.  (Cemetery 
Law,  chap.  133  of  the  Laws  of  1847,  as  amended  by  chap.  122 
of  the  Laws  of  1853,  and  chap.  163  of  the  Laws  of  1860; 
Lowey  v.  Granite  State,  59  N.  Y.  S.  K.  246;  Burger  v. 
KoeUch,  59  id.  69  ;  i^^.  cfe  Jf.  Bank  v.  B.  cfe  D.  Bank,  15  K 
Y.  128 ;  Crocker  v.  Whitney,  71  id.  161 ;  Bissell  v.  M.  S., 
etc,  R.  Co,,  22  id.  260;  Miller  \,  Ins.  Co.,  92  Tenn.  167; 
Coleman  v.  E.  C.  R.  Co.,  10  Beav.  1 ;  Steele  v.  Hariner,  14  M. 
&  W.  830 ;  People  v.  U.  Ins.  Co.,  15  Johns.  358  ;  Bell  v.  Leg- 
gett,  7  N.  Y.  176  ;  lAnkauf  v.  Lombard,  137  id.  417 ;  Patter- 
son V.  Patterson,  59  id.  585.)  The  bonds  were  void  as  against 
public  policy  because  they  are  part  of  a  transaction  between 
the  trustees  of  the  corporation  as  trustees  and  themselves  as 
individuals.  {Copeland  v.  J.  M.  Co.,  47  Hun,  236 ;  M.  R.  R 
Co.  V.  M.  E.  R.  R.  Co.,  11  Daly,  492;  1  Story  Eq.  Juris. 
§§  260,  296,  315-323  ;  Torrey  v.  Bank  of  Orlea/ns,  9  Paige, 
663 ;  Bliss  v.  Matteson,  45  N.  Y.  22 ;  Gray  v.  Hook,  4  id.  449 ; 
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Amot  V.  F.  cfe  K  O.  Co.,  68  id.  558;  Chitty  on  Cont.  571 ; 
Munaon  v.  S.  O.  cfe  C.  R.  B.  Co,,  103  N.  T.  74;  Gray  v. 
Hook,  5  id.  459;  S.  C,  Bank  v.  Lamh,  26  Barb.  601; 
Schermerhom  v.  Talman,  14  N.  Y.  141 ;  SoUnger  v.  Earle, 
82  id.  397 ;  Knowlton  v.  a  cfe  ^.  /S.  Cb.,  57  id.  529,  530; 
Keene  v.  Kent,  4  N.  Y.  S.  R.  532,  533 ;  ^m«  v.  Truax,  21 
Barb.  361 ;  Woodworth  v.  Bennett,  43  IST.  Y.  278 ;  Dunninff 
V.  iT.  F.,  JZ  cfe  iT.  jff.  i?.  Ci>.,  84  id.  190.)  The  defendant 
is  not  obliged  to  restore  the  land  to  take  advantage  of  this 
defense.  {Bank  of  Salina  v.  Alvord,  31  N.  Y.  476  ;  Baker 
V.  Zeigler,  31  N.  Y.  S.  E.  466 ;  Gould  v.  C.  C.  N.  Bank,  99 
N.  Y.  333 ;  86  id.  84 ;  Whitney  v.  Allaire,  4  Den.  554 ; 
Colin  V.  EUia,  16  Abb.  [N.  C]  321 ;  Ndlia  v.  Clark,  20 
Wend.  24  ;  4  Hill,  435,  436 ;  N,  T.  S,  Z.  cfe  Z  Co.  v.  Ilelmer,. 
77  N.  Y.  64 ;  ^ar^/i  v.  P.  J",  cfe  Z7.  i^^.  P.  7?.  O?.,  17  Barb. 
397 ;  Bose  v.  TVwaaj,  21  id.  361 ;  Mateme  v.  Bbrwitz,  18  J. 
&  S.  43 ;  JVelsonv.  Jilayor,  etc.,  23  N.  Y.  S.  E.  521 ;  Leonard 
V.  Poole,  23  J.  ife  S.  213 ;  Schermerhom  v.  Talman,  14  N. 
Y.  141;  Jf.A  i?.  7?,  (7o.  v.  M.  B.  B.  Co.,  14  Abb.  [K  C] 
224,  225.)  These  bonds  were  incapable  of  ratification,  and, 
independent  of  every  question  of  the  manner  or  machinery 
of  ratification,  it  was  beyond  the  power  of  the  corporation 
to  ratify  them.  {Gray  v.  Book,  4  N.  P.  449;  Weiamer 
V.  Village  of  Douglas,  64  N.  Y.  91 ;  Hills  v.  P.  S.  Bank, 
26  Hun,  165 ;  Woodworth  v.  Bennett,  43  N.  Y.  278 ;  ifeyer 
V.  S.  I.  B.  Co.,  7  N.  Y.  S.  E.  245.)  The  corporation  never 
has  had  any  trustees  legally  competent  to  ratify  these  bonds, 
whether  they  be  considered  void  or  voidable.  {Marsh  v 
R  Co.,  10  Wall.  677 ;  State  v.  Hays,  52  Mo.  578.)  The 
trustees  claiming  to  have  ratified  these  bonds  were  ignorant 
both  as  to  the  facts  and  the  law  touching  their  invalidity  and 
could  not  ratify  them.  {Marsh  v.  F.  Co.,  10  Wall.  677 ; 
State  V.  Hays,  52  Mo.  578 ;  St^te  v.  Bank,  45  id.  528.)  The 
bonds  were  never  issued  by  the  cemetery.  {D^arey  v.  T.  K. 
E.  (&  a  B.  Co.,  L.  E.  [2  Ex.]  158 ;  Constant  v.  St.  Albans 
Church,  4  Daly,  305 ;  United  B.  Church  v.  Vandiisen,  37 
Wis.  54  ;  Bam.ks  v.  K.  Y.  Club,  68  Hun,  92  ;   Byder  v.  B. 
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JS.  B.  Co.,  45  N.  T.  S.  R  388.)  The  judgment  in  the  case 
of  the  Spring  Forest  Cemetery  v.  Martha  E.  Seymour  amd 
Others,  was  not  a  bar,  and  the  decision  of  the  referee  to  that 
effect  and  its  introduction  in  evidence  were  erroneous. 
{Springer  v.  Bim,  128  N.  T.  99 ;  Krekeler  v.  Bitter,  62 
id.  372;  Shaw  v.  Broadhent,  129  id.  114;  B.  P.  Co.  v. 
O^ Dougherty,  81  id.  475 ;  People  v.  Johnson,  38  id.  63 ; 
Smith  V.  Smith,  79  id.  634 ;  Marsh  v.  Marston,  50  J.  &  S. 
187;  Miller  v.  Manice^  6  Hill,  114;  Slauson  v.  Englehart, 
34  Barb.  198  ;  Jordan  v.  Van  Epps,  85  N.  Y.  436 ;  WM  v. 
Berkalew,  80  id.  560 ;  Canhopie  v.  P,  D.  <&  Co.,  46  Hun, 
306;  79  K  T.  88;  53  id.  624;  M.  C.  Co.  v.  Abbey,  52  J. 
&  S.  97 ;  Belden  v.  State,  103  N.  Y.  1 ;  Douglass  v.  Ireland, 
73  id.  107;  Palmar  v.  Hussey,  87  id.  303;  Lorillard  v. 
CTyrf^,  99  id.  196.)  The  resolution  of  July  13,  1890,  did  not 
constitute  an  account  stated,  and  the  referee's  finding  to  that 
effect  was  error.  {Dunbar  v.  Johnson,  108  Mass.  519  ;  Keane 
V.  Bramden,  12  La.  20 ;  Thomas  v.  Hawhes,  8  M.  &  W.  140 ; 
Cocking  v.  Ward,  1  C.  B.  858 ;  Kennedy  v.  Brown,  13  C.  B. 
[N.  S.]  677 ;  Mostyn  y.  Mosiyn,  39  L.  J.  Ch.  780.)  The  ref- 
eree erred  in  holding  as  he  did  that  it  was  possible  for  plain- 
tiff to  recover  in  tliis  action  against  the  individual  defendants. 
(BroAhch  V.  Boberts,  50  Barb.  435;  Belknap  \.  N.  A.  L. 
Ins.  Co.,  11  Hun,  282;  CoU  v.  E.  L.  Ins.  Co.,  23  id.  255; 
91  N.  Y.  641 ;  Paulsen  v.  F(m  Steenbergh,  65  How.  Pr.  342 ; 
Bewley  v.  E.  L.  Ins.  Society,  61  id.  344 ;  Compton  v. 
Hughes,  38  Hun,  380.)  The  judgment  for  $1,445.83  costs 
against  the  individual  defendants,  given  by  the  interlocutory 
judgment,  and  the  judgment  in  the  General  Term  for  $169.45 
costs  against  the  same  defendants,  are  erroneous.  (Code  Civ. 
Pro.  §§  3230,  3232.)  The  reference  was  to  hear  and  deter- 
mine  all  the  issues  involved,  and  the  partial  decision  of  the 
referee,  after  all  the  evidence  was  before  him,  was  erroneous. 
(Code  Civ.  Pro.  §§  1013,  1025 ;  Garczynski  v.  BusseU,  75 
Hun,  492.)  There  is  no  basis  for  a  recovery  of  any  kind  in 
this  case.  {Pearoe  v.  M.  <&  I  B.  B.  Co.,  21  How.  Pr.  [TJ. 
S.]  441 ;  McGregor  v.  D.  <&  D.  B.  Co.,  16  L.  &  Eq.  180  [18 
SioKELs— Vol.  XCIX.        43 
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Q.  B.  618] ;   Field's  Ultra  Vires,  63 ;  BisseU  v.  M.  S,  dk 
N.  L  B,  B.  Co.,  22  K  Y.  262.) 

Edward  K,  Clark  for  respondent.  The  judgment  in 
The  Spring  Forest  Cemetery  Association  v.  MartJia  E,  Sey- 
Tnour  and  Others  was  properly  received  in  ^evidence. 
{Lorillard  v.  Clyde,  122  K  Y.  47 ;  Hughes  v.  IL  P,  Lines, 
119  id.  423  ;  Brown  v.  KlocTc,  117  id.  342 ;  Foote  v.  Beecker, 
78  id.  158.)  The  bonds  which  are  the  subject  of  this  litiga- 
tion are  each  and  all  legal  obligations.  {Curtis  v.  Leavitt,  15 
N.  Y.  9;  Smith  v.  Law,  21  id.  279;  Iloyt  v.  Thompson,  5 
id.  335 ;  Abbott's  Tr.  Ev.  [2d  ed.]  36 ;  Lovett  v.  S.  S,  M. 
Assn.,  6  Paige,  60 ;  Trustees,  etc.,  v.  McKechnie,  90  N.  Y.  619 ; 
P.  Banh  v.  S.  A.  B.  C  Church,  109  id.  525;  S.  A\  Co.  v. 
Weed,  17  Barb.  378 ;  W.  A.  Co.  v.  Barlow,  53  N.  Y.  70 ; 
BisseU  V.  M.  S.  <&  N.  I.  B.  B.  Co.,  22  id.  269 ;  Palmar  v. 
Lawrence,  3  Sandf.  161 ;  Curtis  v.  Leavitt,  15  N.  Y.  106; 
B.  L.  B.  Co.  V.  Boach,  97  id.  381 ;  Woodruf  v.  E  B.  B. 
Co.,  93  id.  619 ;  S.  U.  B.  Co',  v.  E.  H.  B.  M.  Co.,  90  id. 
616;  Barr  v.  N.  Y.,  L.  E.  &  W.  B.  B.  Co.,  125  id.  263.) 
The  bonds  are  valid  as  to  all  their  terms,  including  the  con- 
tract to  pay  seventy-five  per  cent  of  the  receipts  as  the  original 
agreement  provided.  {Lorillard  v.  Clyde,  86  N.  Y.  388 ; 
WasJihurn  v.  Franklin,  13  Abb.  Pr.  140;  35  Barb.  599; 
Calhoun  v.  Millard,  121  N.  Y.  83 ;  Bogers  v.  Stephens,  86 
ia.  623 ;  Barr  v.  N.  Y.,  L.  E.  (&  W.  B.  B.  Co.,  125  id. 
271 ;  In  re  Straut,  126  id.  214 ;  Weed  v.  L.  F,  etc.,  Co.,  31 
Minn.  154.)  The  title  to  the  bonds  was  sufficiently  proved  to  be 
in  the  plaintiff.  {Freund  v.  /.  cJ&  T.  N.  Bank,  76  N.  Y.  352; 
12  Ilun,  541;  Bunyan  v.  Mersereau,  11  Johns.  534;  Pres- 
cott  V.  Hull,  17  id.  292 ;  Merritt  v.  Cole,  14  Hun,  325  ;  Bid- 
den V.  Thrall,  125  N.  Y.  577 ;  Cutting  v.  Dameral,  88  id.  414.) 
No  point  is  made  that  plaintiff  should  have  sued  in  a  repre- 
sentative capacity.  Such  an  objection,  had  it  been  made,  and 
deemed  of  importance,  could  have  been  obviated  by  amend- 
ment at  the  outset.  {Stillwell  v.  Carpenter,  62  N.  Y.  639 ; 
Brown  v.  Knapp,  79  id.  143 ;  Nam^z  v.  Oakley,  122  id.  631 ; 
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People  V.  JudffeSy  9  Wend.  491 ;  Ketchum  v.  Ketchum^  4 
Cow.  89 ;  Bhod  v.  Kane,  130  N.  Y.  514 ;  i>.,  Z.  c6  W.  li.  R. 
Co.  V.  GUbert,  4A  Hun,  201 ;  112  N.  T.  673 ;  Thompson  v. 
WhitTnarahy  100  id.  35 ;  Buckland  v.  Gallup,  105  id.  453 ; 
Bingham  v.  Jf.  iV^.  Bamlc.,  112  id.  661 ;  Hudson  v.  Reeve^ 
1  Barb.  §9.)  This  action  not  only  sought  a  recovery  of  money, 
and  of  necessity  an  accounting,  but  asked  relief  to  the  extent 
of  making  the  defendant  trustees  personally  liable.  Such 
relief  should  have  been  given.  (Laws  of  1860,  chap.  163.) 
No  objection  was  made  to  the  taxation  of  costs  in  the  interloc- 
utory judgment.  Had  the  objection  been  made  that  the  tax- 
ation was  premature,  plaintiff  might  have  been  willing  to 
wait.     {Oesterreicher  v.  Jones,  45  Hun,  246.) 

Finch,  J.  This  appeal  is  from  a  final  judgment  rendered 
upon  an  accounting  which  ascertained  the  amount  payable 
upon  bonds  held  by  the  plaintiff  and  issued  by  the  defendant 
corporation.  Necessarily  the  main  questions  involved  are  as  to 
the  legality  of  that  issue  and  the  right  of  the  plaintiff  to  hold 
and  enforce  the  obligations  upon  which  she  sues ;  and  these 
questions  arise  out  of  a  situation  about  which  there  is  little,  if 
any,  dispute. 

Eleven  citizens  of  Binghamton  became  the  owners  of  about 
thirty  acres  of  land,  which  they  bought  for  the  purposes  of  a 
rural  cemetery.  Hotchkiss  and  Seymour,  lawyers  of  standing 
and  reputation  in  the  city,  owned  an  undivided  tenth  of  the 
property,  and  each  of  the  remaining  nine  of  the  associates  a 
similar  share.  They  entered  at  once  upon  the  work  of  improv- 
ing the  land  and  preparing  it  for  the  intended  use,  and 
expended  more  or  less  of  their  own  means  upon  it,  looking 
forward  to  reimbursement  and  reasonable  profit  from  the 
future  sale  of  burial  lots.  As  time  passed  it  became  apparent 
that  some  change  of  tlie  situation  was  imperatively  needed. 
That  every  sale  of  a  lot  should  require  the  signature  of  each 
of  the  eleven  and  of  their  wives  was  a  serious  inconvenience, 
and  one  Kkely  to  be  greatly  increased  if  any  of  the  associates 
should  die  leaving  infant  children  to  inherit.     Good  sense  and 
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Bonnd  business  policy  dictated  that  the  tenancy  in  common  of 
the  individuals  should  be  transformed  into  the  single  title  of 
a  corporation,  and  that  change  was  effected.  The  asso- 
ciates conveyed  to  the  newly-created  corporation,  of  which 
they  were  the  sole  stockholders  and  in  which  they  were  the 
only  persons  interested.  They  fixed  the  consideration  of  the 
transfer  at  thirty  thousand  dollars,  to  be  paid  by  the 
issue  of  corporate  bonds  to  that  amount,  one-tenth  of  which 
was  to  be  allotted  to  each  of  the  original  shares.  Twenty-one 
thousand  dollars  in  amount  of  such  bonds  was  issued,  and  the 
securities  delivered  to  the  proper  owners,  and  those  bonds  are 
still  outstanding.  While  the  technical  form  of  this  trans- 
action was  a  sale  by  the  eleven  to  the  corporation,  its  sub- 
stance was  merely  a  change  in  the  manner  of  holding.  The 
sellers  were  the  buyers.  They  sold  as  individuals  and  bought 
as  a  corporation,  and  no  one  else  had  any  interest  in  the  ques- 
tion of  price  or  terms  of  sale.  If  they  were  the  vendors  on 
the  one  hand,  dealing  with  themselves  in  a  corporate  capacity 
on  the  other,  they  were  also  the  sole  beneficiaries  to  be  affected 
and  could  not  defraud  themselves.  The  abstraction  of  the 
corporate  entity  should  never  be  allowed  to  bar  out  and  per- 
vert the  real  and  obvious  truth.  As  beneficiaries,  the  stock- 
holders necessarily  assented  to  all  the  details  of  the  arrange- 
ment, and  no  just  criticism  is  possible  either  upon  the  legality 
or  morality  of  the  transaction.  Evidence  was  given  to  show 
that  the  land  conveyed  was  not  worth  the  sum  secured,  but 
that  is  a  totally  immaterial  fact.  Whatever  the  price  it 
wronged  no  one  and  could  wrong  no  one,  and  accomplished 
nothing  except  to  fix  a  primary  limit  to  the  anticipated  profits. 
It  was  immaterial  for  another  reason.  The  bonds  were  pay- 
able wholly  out  of  the  enterprise.  First  fifty  per  cent  and 
then  seventy-five  per  cent  of  the  company's  receipts  from 
sales  of  lots  was  to  be  applied  on  the  bonds,  and  they  were 
payable  from  no  other  source.  If  the  price  nominally  fixed 
had  been  three  times  as  great,  its  real  product  would  have 
remained  the  same,  for  either  as  bondholders  or  as  stockhold- 
ers the  whole  proceeds  above  expenses  would  become  theirs 
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and  no  more.  It  was  the  enterprise  that  was  debtor,  which 
could  only  pay  by  a  liberal  improvement  and  maintenance, 
and  the  actual  price  was  the  amount  of  its  net  surplus  above 
expenditure,  payable  to  the  associates  in  the  capacity  of  bond- 
holders at  least ;  a  price  to  which  they  were  fully  entitled  and 
which  represented  the  profits  they  might  justly  claim  to  reap. 
"No  doctrine  as  to  the  dealing  of  a  fiduciary  agent  with  the 
property  of  his  principal  has  any  application  to  such  a  transfer 
as  was  made. 

There  were  some  alleged  technical  irregularities  in  the  issue 
of  the  bonds.  These  represented  the  purchase  price  of  the 
land  which  the  corporation  bought  and  kept,  and  were  its 
promise  to  pay  which  it  could  not  justly  repudiate.  That 
kind  of  plunder  which  holds  on  to  the  property  but  pleads  the 
doctrine  of  idtra  vires  against  the  obligation  to  pay  for  it, 
has  no  recognition  or  support  in  the  law  of  this  state, 
(  Whitney  Arms  Co.  v.  Ba/rlow^  63  N.  Y.  62 ;  Duncornb  v, 
N.  T.,  H.  (6  N.  B.  B.  Co,,  S4  id.  199 ;  Woodruff  v.  ErU 
B.  Co.,  93  id.  619.)  That  no  formal  resolution  of  purchase 
was  produced  from  the  minutes  of  the  corporation  does  not 
prove  that  there  was  none,  and  if,  in  fact,  there  was  none, 
because  the  agreement  to  that  effect  preceded  by  a  day  or  two 
the  actual  filing  of  the  corporate  certificate,  at  least  the  cor* 
poration  ratified  the  proposed  contract,  for  it  accepted  thp 
deeds,  took  possession  of  the  property,  has  sold  it  in  burial 
lots,  has  kept  it  and  its  proceeds  for  more  than  thirty  years, 
and  put  utterly  out  of  its  power  by  its  own  acts  any  possible 
restoration.  It  must,  therefore,  pay  or  its  possession  becomes 
a  robbery. 

Some  complaint  is  made  of  the  form  of  the  bonds.  They 
devoted  to  the  purpose  of  payment  fifty  per  cent  of  the  cor- 
porate receipts,  and  some  of  them,  at  least,  seventy-five  per 
cent  after  the  first  two  years.  The  act  of  1853  (Chap.  122), 
allowing  an  appropriation  of  fifty  per  cent,  relates  only  to  the 
purchase  of  the  land.  It  recognizes  that  the  remainder  may 
go  to  the  expense  of  needed  improvements  fitting  the  prop* 
erty  for  its  intended  purposes.     Here  the  purchase  covered 
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both  the  land  itself  and  the  improvements  already  put  upon 
it  fitting  it  for  use  as  a  cemetery.  In  1860  (Chap.  163)  such 
associations  were  authorized  to  fund  any  debt  for  purchases  of 
land,  or  the  improvement  and  embellishment  thereof,  without 
restriction  as  to  application  of  income,  and,  by  the  act  of  1884 
(Chap.  433),  all  sealed  certificates  issued  prior  to*  1860  were 
made  as  valid  and  effectual  as  if  issued  thereafter.  The  pur- 
pose seems  to  have  been  to  cure  any  existing  irregularity  grow- 
ing out  of  the  prior  provisions  as  to  the  application  of  pro- 
ceeds. I  do  not  think  the  restriction  of  fifty  per  cent  applied 
to  these  bonds,  and,  if  it  did,  they  have  been  suflSciently 
validated  both  by  the  act  of  1884  and  by  the  long-continued 
recognition  of  the  corporation. 

There  can  be  no  reasonable  doubt,  therefore,  that  the  bonds 
issued  were  valid  corporate  obligations  in  the  hands  of  the 
orimnal  holders,  who  were  at  liberty  to  enforce  them,  and  had 
full  power  and  authority  to  transfer  them.  Th^y  were  so 
transferred.  The  findings  show  that  Hotchkiss  and  Seymour 
bought  them  all  some  time  before  1873,  and  probably  before 
the  spring  of  1871,  and  were  the  owners  thereof  at  the  death 
of  Seymour,  which  occurred  in  January  of  the  latter  year. 
Whatever  of  criticism  there  may  be  upon  the  proof  of  this 
fact,  there  was  enough  in  the  evidence  to  warrant  the  referee's 
fielding.  Indeed,  the  corporation  itself,  in  a  formal  resolution 
passed  in  1880,  recognized  that  ownership  and  stated  an 
account  of  moneys  received  by  the  holders  applicable  upon 
the  bonds. 

But  the  further  claim  is  made  that,  because  Hotchkiss  and 
Seymour  were  oflScers  of  the  corporation,  holding  a  fiduciary 
relation  as  trustees  or  directors,  they  could  not  lawfully  buy 
the  valid  and  outstanding  obligations  of  the  company  at  less 
than  par  and  enforce  them  for  the  full  amount  against  the 
debtors.  If  that  be  sound  doctrine,  as  is  stoutly  maintained, 
if  directors  cannot  in  any  case  invest  in  the  bonds  of  their 
own  companies  except  at  the  peril  of  a  constructive  fraud,  if 
ihey  cannot  safely  buy  such  bonds  below  par,  because  they 
deem  them  unduly  depressed,  if  titles  to  corporate  obligations 
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passing  through  their  hands  become  tainted  by  their  touch, 
it  is  quite  time  that  the  courts  should  give,  what  they  have 
not  given,  a  very  definite  and  distinct  warning.  Some  citer 
tions  of  seeming  authority  are  pressed  upon  us  and  others 
exist.  The  broad  rule  is  stated  in  Perry  on  Trusts,  (§  428), 
that  "  a  trustee,  executor  or  assignee  cannot  buy  up  a  debt  or 
incumbrance  to  which  the  trust  estate  is  liable  for  less  than  is 
actually  due  thereon,  and  make  a  profit  to  himself,"  and  that  is 
the  doctrine  invoked  in  this  case  as  applicable  to  a  director 
regarded  as  a  trustee  of  the  corporation.  But  the  statement, 
however  correct  in  its  application  to  specific  instances,  must 
be  taken  with  the  limitations  which  belong  to  it.  Its  founda- 
tion is  that  a  fiduciary  agent,  owing  a  duty  to  his  principal, 
cannot  make  a  contract  for  his  own  benefit  which  is  or  may 
be  inconsistent  with  that  duty,  and  the  cases  generally  are  of 
two  kinds.  The  trustee  buys  in  the  property  of  his  principal 
at  a  sacrifice  for  his  own  benefit,  when,  if  he  bought  it  at  all, 
it  was  his  duty  to  do  it  for  his  principal,  or  he  makes  a  con- 
tract in  behalf  of  his  principal  with  himself  directly  or  indi- 
rectly as  the  other  party  to  the  agreement.  The  first  class  of 
cases  is  illustrated  by  Slade  v.  Vcm  Vechten  (11  Paige,  26),  where 
the  assignee  bought  in  assigned  property  at  a  sherifiPs  sale  and 
claimed  the  personal  benefit  of  his  bargain  ;  and  the  second 
class  by  Munson  v.  S.  G.  cfe  O.  R.  R.  Co.  (103  N.  Y.  58), 
in  which  the  directors  contracting  had  a  private  and  personal 
interest,  possibly  adverse  to  their  fiduciary  duty.  Almost, 
if  not  quite  all,  of  the  cases  cited  by  the  learned  counsel  for 
the  appellant  belong  to  one  or  the  other  of  these  two  classes. 
But  they  do  not  decide  this  case,  for  Hotchkiss  and  Seymour 
neither  bought  in  any  property  of  the  company  nor  dealt  with 
the  corporation  in  any  respect.  They  made  their  contract, 
not  with  it,  but  with  third  persons  capable  of  protecting  their 
own  rights,  and  bought  nothing  which  the  corporation  owned 
or  to  which  it  had  a  right.  We  must  go  to  still  other  cases, 
founded  it  may  be  to  some  extent  upon  similar  ideas  of  fidu- 
ciary duty,  to  discover  even  an  approximate  authority.  There 
are  cases  of  co-partnership  in  which  the  general  rules  pertain- 
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ing  to  that  specific  relation  might  prove  to  be  broad  enough 
to  cover  the  purchase  of  the  debt  owing  by  the  firm,  (Am. 
Bk.  Note  Co.  v.  Edson^  56  Barb.  89),  and  other  cases  in 
which  the  duties  flowing  from  a  liquidation  conducted  by  the 
trustee,  and  as  to  which  he  owes  a  specific  trust  duty,  forbid 
a  purchase  by  the  trustee  for  his  own  benefit  at  a  discount 
But  in  every  class  of  cases  the  rule  is  founded  upon  the  unwill- 
ingness of  the  law  to  uphold  contracts  which  bring  into 
collision  the  trust  duty  and  the  personal  interest,  and  it  is 
because  of  that  collision,  and  the  temptations  which  surround 
it,  that  it  declares  the  contract  voidable  at  the  election  of  the 
beneficiary  without  investi^ting  the  good  or  bad  faith  of  the 
trustee.  The  entire  basis  of  the  rule  consists  in  this  collision 
between  trust  duty  and  personal  interest,  and  the  equitable 
prohibition  has  no  application  where  there  is  no  such  possible 
inconsistency.  There  is  no  such  conflict  in  the  ordinary  case 
of  the  purchase  by  a  director  in  a  going  corporation  of  its 
outstanding  obligations.  There  is  no  present  duty  resting 
upon  him  to  extinguish  them.  The  time  for  that  has  not 
come,  the  duty  has  not  arisen,  may  never  arise,  the  corpora- 
tion is  not  prepared  to  pay,  does  not  contemplate  paying,  but 
intends  and  expects  to  await  the  full  maturity  of  the  debt. 
Unless  some  special  fund  has  been  provided,  or  some  special 
liquidation  has  been  ordered,  the  director  owes  no  duty  to  his 
company  to  discharge  or  buy  in  the  outstanding  bonds,  and 
may  purchase  for  himself  because  no  inconsistent  trust  duty 
has  arisen.  Why  should  he  not  ?  While  the  bonds  are  run- 
ning to  their  maturity,  and  the  corporation  is  not  able  to 
extinguish  them,  is  not  bound  to  do  so,  does  not  even  wish  or 
seek  to  do  so,  what  does  it  matter  who  holds  the  securities 
or  on  what  terms  they  pass  from  hand  to  hand  ?  It  seems  to 
me  that  we  are  asked  to  crowd  the  rule  almost  to  the  verge 
of  an  absurdity,  and  to  inflict  a  vital  injury  upon  business 
interests  by  tainting  with  invalidity  the  holding  by  a  director 
of  the  unmatured  obligations  of  the  corporation  bought  by 
him  in  the  open  market  and  not  put  in  liquidation  or  sought 
to  be  extinguished.    There  must  at  least  be  some  fact  or  cir- 
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camstance  which  charges  the  trustee  with  a  present  duty  to 
act  for  his  company  in  respect  to  the  bonds,  which  duty  is  or 
may  be  inconsistent  with  a  personal  purchase.  •  No  such  duty 
rested  upon  Hotchkiss  and  Seymour,  and  they  had  a  right  to 
buy  and  hold  for  their  own  benefit. 

Indeed,  there  is  a  further  and  equally  conclusive  answer. 
If  the  doctrine  invoked  applied  to  this  case  it  would  make  the 
purchase  not  void  but  voidable  at  the  election  of  the  corpora- 
tion, and  that  election  must  be  made  promptly  and  upon  suf- 
ficient knowledge  of  the  facts.  The  beneficiary  cannot  wait 
and  speculate  upon  the  chances  of  delay,  but  must  act.  Here 
the  purchase  was  made  before  1873,  and  in  1880  the  corpora- 
tion is  found  recognizing  and  ratifying  the  title  of  the  vendees 
or  their  successors,  making  payments  to  them,  and  providing 
for  future  payments,  and  it  is  only  after  a  delay  of  fifteen 
years  that  an  attempt  to  repudiate  the  purchase  is  made.  I 
know  it  is  said  that  there  were  irregularities  and  omissions  in 
the  due  election  of  trustees,  and  that  such  had  occurred  is 
indicated  by  the  act  of  1860  (Chap.  323),  which  validates  the 
acts  of  the  trustees  notwithstanding  a  failure  to  elect  annually. 
But  there  was  an  election  in  1879  at  which  lot  owners  voted, 
and  nine  trustees  were  elected.  The  criticism  is  that  the 
administrator  of  Hotchkiss  illegally  voted  at  that  election. 
However  that  may  be,  the  persons  chosen  became  de  fdoto 
trustees.  Both  Hotchkiss  and  Seymour  were  dead,  and  the 
new  board  contained  no  representatives  of  either.  It  was 
competent  to  act  and  must  be  presumed  to  have  acted  honestly 
in  the  performance  of  its  duties.  But  in  1883  a  board  was 
elected  vnthout  the  votes  represented  by  the  bonds,  and  no 
action  of  any  kind  repudiating  the  bonds  or  the  settlement 
made  was  thereupon  taken.  It  is  too  late  now  to  question  the 
titles  of  the  trustees. 

Another  thing  is  said,  however.     We  are  asked  to  presume 

that  Hotchkiss  and   Seymour  bought  these  bonds  with  the 

funds  of  the  corporation,  and  so  they  were  paid  and  discharged. 

There  is  no  basis  for  any  such  inference.     On  the  contrary, 
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the  bonds  of  Doubleday  were  transferred  in  payment  of  legal 
services  rendered  by  the  transferees.  Some  of  the  Martin 
Stone  bonds  were  assigned  to  Hotchkiss  and  Seymour  by 
name,  and  there  is  just  ground  for  believing  that  prior  to  1871 
the  corporation  had  no  money  not  annually  absorbed  by  the 
expenses  of  maintenance  and  improvement.  For  at  least 
fifteen  years  no  claim  of  the  corporation  adverse  to  the  right- 
ful ownership  of  Hotchkiss  and  Seymour  appears  to  have  been 
made,  and  now,  when  they  and  almost  all  the  original  associ- 
ates are  dead  and  cannot  speak,  no  such  presumption  as  is 
urged  upon  us  can  be  indulged,  especially  since  it  requires  us  to 
presume  conduct  both  dishonest  and  dishonorable. 

Very  much  of  argument  has  been  expended  upon  the 
admissibility  of  the  judgment  in  a  prior  action  between  the 
cemetery  corporation  as  plaintiff  and  Mrs.  Seymour  and  her 
children  as  defendants.  The  case  here  does  not  rest  or  depend 
upon  that  judgment,  but  is  suflSciently  made  without  it.  I 
think  the  judgment  was  competent  evidence,  but  may  be  dis- 
regarded without  at  all  changing  the  right  of  the  plaintiff  to 
the  relief  awarded  by  the  interlocutory  judgment.  The  record 
introduced,  at  least,  conclusively  shows  that  the  corporation 
at  no  time  since  1853  lost  its  corporate  life  by  any  errors  or 
irregularities  in  the  election  of  trustees. 

The  question  of  costs  was  not  raised  by  any  adefjuate  objec* 
tion  and  was  in  the  discretion  of  the  court. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 
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Amelia  Bebnstein,  Respondent,  v.  James  Nealis,  Appellant 

A  judgment  of  foreclosure  of  a  mortgage  does  not  so  far  merge  the  mort- 
gage in  the  judgment  as  to  blot  out  the  record  of  the  mortgage  or 
relieve  any  one  looking  at  the  judgment  and  the  deed  given  on  sale 
pursuant  thereto  from  the  effect  of  that  record  as  sfiowing  what  the 
mortgage  contains. 

Defendant  contracted  to  sell  to  plaintiff  a  house  and  lot  known  as  No.  287 
Elizabeth  street  in  New  York  city,  which  was  described  as  being  twenty- 
three  feet  and  three  Inches  wide  on  said  street.  The  premises  were  owned 
in  1869  by  F. ,  who  conveyed  to  S . ,  describing  them  as  in  the  contract.  The 
house  occupied  the  whole  front  and  there  were  houses  covering  the  fronts 
of  the  adjoining  lots  on  each  side.  S.  subsequently  mortgaged  the  prem- 
ises by  a  description  which  commenced  '*  at  a  point  on  the  westerly  side 
of  Elizabeth  street  distant  123  feet  2  inches  northerly  from  the  comer  of 
Prince  and  Elizabeth  streets,  running  thence  northerly  along  said  west- 
erly line  of  Elizabeth  street  20  feet,  3  1-2  inches."  The  description 
closed  with  a  statement  that  the  mortgaged  premises  were  **  the  same 
premises  which  were  conveyed  by  P.  to  S.,"  giving  the  date  of  the  deed 
and  the  place  of  record.  The  point  of  commencement  was  in  fact  121 
feet  2  inches  north  from  said  comer.  The  mortgage  was  foreclosed;  V., 
a  subsequent  grantee  of  the  fee  subject  to  the  mortgage,  was  made  a 
party.  The  complaint  in  the  foreclosure  suit,  the  judgment  therein 
and  the  referee's  deed  on  sale  followed  the  description  in  the  mort- 
gage, except  that  the  reference  to  the  deed  to  S.  was  omitted. 
Defendant,  whose  title  was  founded  on  the  referee's  deed,  contracted  to 
sell  the  premises  to  plaintiff,  who  refused  to  accept  a  conveyance 
because  of  alleged  defect  in  title  to  the  two  feet.  In  an  action  brought 
to  recover  back  the  purchase  money  paid,  Jield,  that  while  the  descrip- 
tion by  metes  and  bounds  in  the  mortgage  did  not  cover  the  two  feet, 
yet  the  reference  to  said  deed  cured  the  defect,  and  the  whole  descrip- 
tion was  sufficient  to  convey  the  premises;  that  the  mortgagee  in  fore- 
closing had  the  right  to  rely  on  the  statement  in  the  mortgage  and  to 
assmne  that  the  particular  description  covered  the  whole  premises;  and 
so,  that  although  the  reference  was  omitted  in  said  complaint,  judg- 
ment and  referee's  deed,  the  mortgagor  and  all  claiming  under  any  con- 
Teyance  by  him  subsequent  to  the  mortgage  were  estopped  from  assert- 
ing title  to  any  portion  of  the  premises,  and  that,  therefore,  defendant 
could  convey  a  good  title  to  the  whole  lot. 

Thayer  v.  Finton  (108  N.  Y.  394),  distinguished. 

(Argued  December  11,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
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made  July  2,  1892,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  the  amount  paid  by 
plaintiff  upon  a  contract  to  purchase  certain  real  estate 
and  expenses  incurred  on  the  ground  that  the  title  tendered 
was  defective. 

The  facts,  so  far  a^  material,  are  stated  in  the  opinion. 

William  R,  Pdge  for  appellant.  The  title  is  free  from 
reasonable  doubt,  and  there  is  no  one  who  could  claim  any 
part  of  the  property  as  against  the  appellant.  (  Wheeler  v. 
Dunninff,  33  Hun,  207;  Clemenis  v.  Gfriswold^  46  id.  382; 
Code  Civ.  Pro.  §  1632 ;  Butler  v.  Viele,  44  Barb.  166.)  The 
erection  of  the  house  upon  the  lot  in  question  fixed  irrevoc- 
ably and  by  the  act  of  the  parties  the  location  of  the  lot  in 
question  and  the  appellant's  title  is  perfect  by  practical  loca- 
tion. {Panghum  v.  Miles,  10  Abb.  {N.  C]  50;  Heed  v, 
Farr,  35  K  Y.  113;  Baldwin  v.  Brown,  16  id.  362.) 
Where  it  appears  that  the  place  of  beginning  given  in  the 
grant  is  erroneous  it  may  be  rejected  as  surplusage.  {People 
V.  Storms,  97  N.  Y.  369 ;  Meyer  v.  Brown,  51  Hun,  295 ; 
Hathaway  v.  Power,  6  Hill,  453  ;  Baynor  v.  Timerson,  46 
Barb.  524,  525 ;  Jackson  v.  Olark,  7  Johns.  223 ;  Dygert 
V.  PUtts,  24  Wend.  404;  KUm^  v.  Wilson,  49  Barb.  88; 
Pettit  V.  Shepard,  32  N.  Y.  104;  Drew  y.  Smith,  ^^  id.  207; 
Robinson  v.  Kime,  70  id.  154;  Brookman  v.  Kurzmam,,  94 
id.  276 ;  Case  v.  Dexter,  106  id.  553 ;  Gra/ndinv.  Hemamdez^ 
29  Hun,  403;  Coleman  v.  M,,  etc,,  Co,,  94  N.  Y.  229; 
Thayer  v.  Finton,  108  id.  397 ;  White  v.  Williams,  48  id. 
244,  344;  Jones  v.  Smith,  73  id.  205 ;  JacJcson  v.  Barrin-ger, 
15  Johns.  275 ;  Breen  v.  Stone,  25  K  Y.  S.  R.  1012;  Meyer 
V.  Boyd,  51  Hun,  295.)  The  decree  in  foreclosure  and  the 
deed  given  thereunder  in  the  action  of  Martling  v.  Venter 
are  subject  to  the  same  rules  and  construction  as  apply  to  con- 
veyances of  real  estate  as  above  expressed.  {Reed  v.  Farr^ 
85  K  Y.  118;  F.  L,,  etc,,  Co.  v.  Eno,  21  Abb.  [N.  C] 
White  V.  Luning,  93  U.  S.  514.) 
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A.  Stem  for  respondent.  The  plaintiff  is  entitled  to  a  lot 
twenty-three  feet  wide  and  not  twenty  feet  three  inches. 
Both  plaintiff  and  defendant  having  asked  for  a  direction  of 
a  verdict,  the  case  presents  no  ,disputed  questions  of  fact,  but 
one  of  law  only,  and  if  there  is  any  evidence  to  sustain  the 
verdict  it  will  not  be  disturbed.  (Dillon  v.  Cochroft^  90  N. 
T.  649.)  A  general  reference  to  a  former  deed  at  the  end  of 
a  description  which  is  precise  and  definite  and  by  metes  and 
bounds  will  not  enlarge  such  description.  {Thayer  v.  Finton^ 
108  N.  Y.  394 ;  Coleman  v.  Jf.  B.  Co.,  94  id.  229 ;  Jones  v. 
Smith,  73  id.  205.)  The  rule  that  courses  and  distances  must 
yield  to  natural  monuments  called  for  by  the  grant  cannot 
apply  here,  because  there  are  no  such  monuments  referred  to 
in  this  description,  and  even  if  there  were,  the  description 
being  accurate,  the  latter  controls.  {Higginhotharn  v.  Stod- 
da/rd,  72  N.  T.  94 ;  Smyth  v.  J[/i?Cb<22  Hun,  595 ;  Bv/met 
V.  Wad^c/rth,  57  K  T.  634.) 

Peckham,  J.  We  think  the  defendant  proved  a  good  title 
to  the  premises  which  he  contracted  to  sell  to  the  plaintiff. 
They  consisted  of  a  house  and  lot  stated  in  the  contract  as 
being  No.  237  Elizabeth  street  in  the  city  of  New  York. 
There  was  no  doubt  as  to  where  those  premises  were  or  as  to 
their  actual  width  upon  that  street.  The  question  arises  out 
of  the  description  of  them  by  metes  and  bounds  as  contained 
in  some  of  the  conveyances  through  which  the  defendant 
derives  title:  The  deed  of  1869  from  Rosamond  Floyd  to 
Stutzman  is  the  first  one  which  it  will  be  material  to  consider. 

It  described  a  dwelling  house  and  lot  on  the  west  side  of 
Elizabeth  street  between  Prince  and  Houston  streets  in  the 
city  of  New  York,  and  being  23  feet  and  3  inches  wide  on 
Elizabeth  street.  This  was  a  correct  description  of  and  con- 
veyed the  premises  which  the  defendant  contracted  to  sell  to 
the  plaintiff.  Stutzman  subsequently  mortgaged  the  premises 
by  a  description  which  commenced  "  at  a  point  on  the  west- 
erly side  of  Elizabeth  street  distant  V^Zfeet  2  inches  northerly 
from  the  comer  of  Prince  and  Elizabeth  streets;  running 
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thence  northerly  along  the  said  westerly  line  of  Elizabeth  street 
20  feet  3  1-2  inches."  The  other  boundaries  are  immaterial. 
The  mortgage  closed  by  a  statement  that  the  mortgaged  prem- 
ises were  "  the  same  premises  which  were  conveyed  by  deed 
bearing  date  the  26th  of  November,  1869,  to  the  party  of  the 
first  part  by  Rosamond  Floyd,  and  recorded  in  the  oflSce  of 
the  register  in  liber  1112  of  conveyances,  page  649,  on  the  Ist 
day  of  December,  1869." 

It  is  stated  and  we  assume  that  the  premises  described  in 
the  deed  from  Rosamond  Floyd  to  Stutzman  actually  com- 
mence at  a  point  121  feet  and  2  inches  north  from  the  comer 
of  Prince  and  Elizabeth  streets  instead  of  123  feet  and  2 
inches  as  stated  in  the  description  contained  in  the  mortgage 
from  Stutzman,  and  that  they  are  23  feet  3  inches  instead  of 
but  20  feet  3  1-2  inches  wide.  The  mortgage  was  foreclosed, 
and  one  Maria  Venter,  a  subsequent  grantee  of  the  fee  subject 
to  the  mortgage,  was  made  a  party  to  the  foreclosure.  The 
complaint  in  the  foreclosure  action  followed  the  description  in 
the  mortgage  in  the  same  terms  as  are  therein  set  forth,  with 
the  exception  that  it  left  out  the  allegation  contained  in  the 
mortgage  that  the  premises  mortgaged  were  the  same  prem- 
ises conveyed  to  the  mortgagor  by  the  Floyd  deed.  The 
decree  of  foreclosure  follows  the  description  contained  in  the 
complaint,  and  the  deed  executed  by  the  referee  in  the  fore- 
closure sale  also  follows  the  same  description.  The  defendant 
takes  title  through  mesne  conveyances  from  the  purchaser  at 
the  foreclosure  sale.  No  criticism  is  made  in  regard  to  the 
sufficiency  of  those  descriptions,  except  that  they  cannot  con- 
vey more  than  was  conveyed  by  the  foreclosure  deed. 

It  was  admitted  on  the  trial  that  the  premises  were  a  house 
and  lot,  the  house  having  stood  there  more  than  twenty  years, 
and  the  deed  to  Rosamond  Floyd  dated  in  1845  describes  the 
property  as  a  dwelling  house  and  lot  and  by  the  same  descrip- 
tion as  is  contained  in  the  deed  from  Rosamond  Floyd  to 
Stutzman. 

The  plaintiff,  after  the  execution  of  the  contract,  made  an 
examination  of  the  title,  and  upon  such  examination  the  above 
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facts  appeared.  The  plaintiff  thereupon  refused  to  take  a 
deed,  insisting  that  by  reason  of  such  facts  the  mortgage  did 
not  cover  and  the  defendant  had  no  title  to  the  southerly  2 
feet  of  the  premises  plaintiff  contracted  to  buy,  but  that  the 
title  to  those  2  feet  was  then  vested  in  Maria  Venter,  the 
subsequent  grantee  of  Stutzman,  the  mortgagor.  The  plaintiff 
demanded  back  the  money  she  had  paid,  and  upon  refusal  she 
commenced  this  action  to  recover  it  together  with  fees  for 
legal  services  in  searching  the  title,  the  amount  of  which  is 
agreed  upon.  The  plaintiff  has  thus  far  succeeded  in  her 
contention. 

Although  the  description  by  metes  and  bounds  as  set  forth 
in  the  mortgage  does  not  cover  the  2  feet  in  question,  yet  the 
mortgage  also  contains  the  statement  that  the  premises  are  the 
same  which  were  conveyed  to  the  mortgagor  by  the  Floyd  deed 
which  was  on  record.  This  statement,  taken  with  the  descrip- 
tion in  the  mortgage,  would,  upon  the  facts  appearing  herein, 
make  it  a  sufficient  description  to  convey  such  premises.  It  is 
not  disputed  that  the  Floyd  deed  covers  the  whole  of  the  prem- 
ises contracted  to  be  purchased.  They  consisted  of  a  lot  upon 
which  a  house  had  been  built  and  was  then  standing.  It  is 
scarcely  conceivable  that  the  mortgagor  intended  to  cut  off  two 
feet  in  width  from  his  house  and  mortgage  the  balance,  and  it  is 
equally  improbable  that  any  one  would  take  such  a  mortgage. 
It  is  clear,  therefore,  that  the  statement  in  the  mortgage,  that 
the  boundary  commenced  123  feet  2  inches  from  the  north 
corner  of  Elizabeth  and  Prince  streets,  and  ran  thence  north 
20  feet  3  1-2  inches,  was  only  a  mistaken  description  of  the 
premises  intended  to  be  conveyed.  A  mistake,  however,  does 
not  aid  the  defendant  unless  it  be  cured  by  the  subsequent 
description  or  statement  in  the  instrument.  I  think  it  is  cured 
by  that  statement.  It  is  there  asserted  that  the  premises  mort- 
gaged are  the  same  as  those  conveyed  to  the  mortgagor  by  the 
Floyd  deed  which  is  of  record.  Considering  the  character  of 
the  premises,  being  a  house  and  lot  in  a  city,  with  houses  on 
each  side,  and  remembering  that  those  very  premises  are  in 
fact  covered  by  the  Floyd  deed  to  the  mortgagor,  it  must  be 
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that  this  statement,  when  used  by  him,  is  as  against  him 
eqniYalent  to  a  conveyance,  which  includes  those  premises  by 
metes  and  bounds.  !N'othing  else  will  satisfy  the  statement.  It 
is  in  substance  and  effect  an  assertion  by  the  mortgagor  that 
those  premises  are  included  in  and  pass  by  the  particular 
description  just  given.  Such  a  case  is  wholly  unlike  that  of 
Thayer  v.  Finton  (108  K  T.  394).  There  the  description  by 
metes  and  bounds,  in  the  deed  from  Thayer  to  Eggleston,  was 
apt  and  perfect  for  the  purpose  of  describing  two  lots  of  land. 
It  did  not  describe  a  third  lot,  separated  and  at  some  distance 
from  them  both.  And  it  was  held  that  the  statement  follow- 
ing the  description,  that  the  premises  conveyed  were  the  same 
premises  then  in  possession  of  the  grantor  and  conveyed  to 
him  by  C.  and  wife,  did  not  have  the  effect  of  including  the 
third  lot,  although  it  had  been  conveyed  by  C.  and  jwife,  and 
the  grantee  in  that  deed  was  then  in  possession  of  such  third 
lot.  It  was  said  the  boundaries  in  the  Eggleston  deed  were 
capable  of  exact  ascertainment,  and  described  precisely  and 
exactly  two  specific  pieces  of  property  which  had  been  con- 
veyed to  the  grantor  in  that  deed,  and  that  there  was  no  indi- 
cation in  the  Eggleston  deed  that  the  grantor  therein  intended 
"y  to  convey  three  pieces,  or  any  land  other  than  that  which  was 
therein  particularly  described.  The  land  particularly  described 
was  in  the  possession  of  the  grantor,  and  had  been  deeded  to  him 
by  C.  and  wife,  and  the  statement  in  the  Eggleston  deed  did 
not  assume  that  such  deed  conveyed  aU  the  land  that  had  been 
granted  to  the  granjor,  or  all  which  he  was  in  possession  of. 
The  language  was  held  entirely  too  loose  and  indefinite  under 
the  facts  of  that  case  to  include  land  not  described. 

In  this  case  the  specific  description  is  slightly  inaccurate,  and 
in  fact  it  cuts  off  two  feet  from  a  house  and  lot  the  whole  of 
which,  beyond  all  possible  controversy,  was  intended  to  be 
conveyed.  By  reason  of  this  inaccuracy  in  the  description  by 
metes  and  bounds,  if  unaided  by  the  added  statement,  the  clear 
intention  of  the  mortgagor  to  mortgage  the  whole  might  fail 
But  when  such  added  statement  is  referred  to  all  doubt  is 
removed,  and  by  combining  the  two,  the  special  and  particular 
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description  with  the  statement  as  to  what  it  actually  conveys, 
all  the  land  described  in  the  Floyd  deed  must  be  held  to  pass 
under  the  description  in  the  mortgage.  The  statement,  in  the 
light  of  the  character  of  the  property,  means  all  the  premises 
contained  in  the  Floyd  deed  and  not  a  part  only. 

The  doubt  in  this  case  arises  from  the  fact  that  in  proceeding 
to  foreclose  the  mortgage  the  complaint,  decree  and  referee's 
deed  described  the  premises  by  the  particular  description  con- 
tained in  the  mortgage,  and  did  not  refer  to  the  statement  in 
the  mortgage  beginning,  *'  being  the  same  premises,"  etc.  As 
to  the  mortgagor,  however,  and  his  grantees  subsequent  to  the 
mortgage,  the  particular  description  was  suflScient  to  convey 
the  premises  as  they  actually  existed,  because  they  passed  by 
the  deed  from  Rosamond  Floyd  to  the  mortgagor,  and  he,  in 
effect,  has  stated  in  his  mortgage  that  the  description  therein 
contained  does  convey  all  those  premises,  and  that  he  intends 
to  convey  them  by  that  description. 

When  the  mortgagee  comes  to  foreclose  the  mortgage, 
therefore,  he  may  take  the  mortgagor  at  his  word,  and  may 
rely  upon  it  and  assume  that  the  particular  description  used  in 
the  mortgage  does  convey  the  same  premises  conveyed  to  the 
mortgagor  by  the  Floyd  deed,  and  the  added  statement  in  the 
mortgage  need  not  be  inserted  in  the  complaint  or  in  the 
decree,  or  in  the  deed  of  the  referee,  in  order  to  convey  as 
against  the  mortgagor  the  same  premises  that  were  conveyed 
to  the  mortgagor  by  the  Floyd  deed. 

The  mortgagor  and  those  claiming  under  him  would  be, 
under  these  circumstances,  estopped  from  setting  up  or  assert- 
ing any  title  to  any  portion  of  those  premises  passing  under 
the  Floyd  deed  founded  upon  any  alleged  insufficiency  of 
description  actually  set  forth  in  the  complaint  or  decree,  or 
deed  in  foreclosure.  The  mortgagor  has  asserted  the  descrip- 
tion contained  in  the  referee's  deed  to  be  sufficient,  and  that 
-when  used  in  the  mortgage  it  did  in  fact  convey  the  premises 
described  in  the  Floyd  deed,  and  it  would  be  an  inequitable 
proposition  to  permit  the  mortgagor  to  now  deny  his  own  sol- 
emn statement. 

Sickels — Vol.  XCIX.        46 
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Those  claiming  under  or  through  the  mortgagor  would  be 
estopped  the  same  as  the  mortgagor,  because  thej  would  take 
under  the  mortgage  and  subject  to  the  mortgage,  which,  being 
on  record,  would  be  notice  to  them  of  the  fact  that  the  descrip- 
tion therein  by  metes  and  bounds  covered  the  premises  convej'ed 
by  the  Floyd  deed,  because  the  mortgagor  so  stated  in  the 
mortgage  itself.  The  judgment  of  foreclosure  does  not  so  far 
merge  the  mortgage  in  the  judgment  as  to  blot  the  record  of 
the  mortgage  out  of  existence  or  relieve  any  one  looking  at 
the  decree  and  deed  in  foreclosure  from  the  effect  of  that 
mortgage  record  as  notice  of  what  the  mortgage  contains.  It 
seems  to  me,  therefore,  that  the  title  of  defendant  was  good 
beyond  any  attack  from  Maria  Venter  or  her  grantees.  The 
defendant,  by  his  tendered  deed,  assumes  by  an  apt  descrip- 
tion to  convey  the  very  premises  which  are  described  in  the 
deed  from  Rosamond  Floyd,  and  which  were  mortgaged  by 
her  grantee. 

Our  conclusion  is  that  the  judgment  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur  (Gray,  J.,  in  result),  except  Haioht,  J.,  not 
sitting. 

Judgment  reversed. 

The  Fasmebs'  Loan  and  Trust  Company,  as  Committee,  etc., 
Appellant,  v.  Henry  Siefke,  Respondent. 

EYeiy  fact  alleged  in  a  complaint  which  plaintiff  is  required  to  prove  in 
the  first  instance  to  make  out  his  case  and  which  is  put  in  issue  he  is 
bound  to  prove  by  a  preponderance  of  evidence,  and  although  he  gives 
evidence  sufBcient  prima  facie  to  establish  it  and  to  require  evidence  on 
the  part  of  defendant  to  controvert  it,  the  burden  is  not  shifted,  and 
where  such  evidence  is  given  the  jury  may  properly  be  instructed  that 
plaintiff  is  bound  to  establish  the  fact  by  a  preponderance  of  evidence. 

In  an  action  upon  a  sealed  ii^strument  in  the  form  of  a  promissory  note  the 
answer,  aside  from  a  general  denial,  alleged  that  the  seal  was  affixed 
after  execution  without  the  consent  or  privity  of  defendant.  Upon  the 
trial  plaintiff  introduced  the  instrument  in  evidence  and  rested.  Defend- 
ant gave  evidence  tending  to  sustain  the  said  allegations  in  the  answer, 
which  was  met  by  evidence  on  behalf  of  plaintiff  to  the  effect  that  the 
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seal  was  attached  before  execution.  The  court  charged  in  substance 
that  after  testimony  had  been  given  showing  that  the  seal  was  attached 
after  the  inception  of  the  note,  the  burden  rested  upon  plaintiff  to  estab- 
lish by  a  preponderance  of  evidence  that  the  seal  was  not  so  attached. 
Held,  that  as  the  pleadings  stood  the  fact  alleged  in  the  complaint  that 
defendant  executed  a  sealed  instrument  was  issuable,  and  having  been 
put  in  issue,  plaintiff  was  bound  to  establish  it  as  a  part  of  his  case;  that 
while  the  instrument  itself,  with  proof  that  defendant  signed  it,  made 
out  tL  prima  facie  case,  defendant  was  not  concluded  thereby,  nor  was 
the  burden  of  proof  shifted,  and  he  having  given  evidence  to  the  effect 
that  the  seal  was  not  then  attached,  there  was  no  error  in  the  charge. 

WiUiamiburgh  8wo.  Bank  v.  Town  of  StOan  (186  N.  Y.  465),  distinguished. 

Under  the  provisions  of  the  Code  of  CJivil  Procedure  (§§  870,  et  $eq.)  pro- 
viding for  taking  the  depositions  of  the  parties  to  an  action  or  other  per- 
sons before  trial,  the  deposition  of  a  party  who  is  sick  or  infirm,  so  as 
to  afford  reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial,  may  be  taken  before  trial;  the  exception  of  parties  contained 
in  the  subdivision  of  the  section  requiring  certain  special  circumstances 
to  be  stated  in  an  affidavit  for  the  purpose  of  taking  a  deposition  (subd. 
5,  §  872),  and  among  them  the  fact  that  the  person  to  be  examined  is 
filck  and  infirm,  was  inserted  to  exempt  the  party  from  the  restrictions 
of  that  subdivision,  and  a  party  complying  with  the  other  sections  may 
perpetuate  his  own  testimony  by  an  examination  before  trial. 

(Argued  December  12,  1894;  decided  January  15,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York, 'entered  upon  an  order  made  March  6,  1893,  which 
aflSrmed  a  judgment  in  favor  of  defendant  entered  upon  a 
verdict,  and  also  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

This  was  an  action  upon  a  sealed  instrument  in  the  form  of 
a  promissory  note. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  McClure  for  appellant.  The  court  erred  in  instruct- 
ing the  jury  as  to  the  burden  of  proof  on  the  issue  of  a  mate- 
rial alteration.  {Davis  v.  Jenney^  1  Mete.  221 ;  Meikel  v. 
S.  S.  Inst,  36  Ind.  355  ;  Ha/rris  v.  Bank  of  Jackaonville^  22 
Fla.  601',  U.  S.  v.  Lenn,  1  How.  Pr.  104;  U.  S.  Bank  v. 
Town  of  Solon,  136  N.  Y.  465 ;  Morris  v.  Taloott,  96  id.  100 ; 
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Serrick  v.  Maliny  22  Wend.  388.)  The  court  erred  in  charg- 
ing the  jury  that  Frederick  Siefke's  deposition  might 
have  been  taken  at  his  house.  {Montague  v.  WortseU^  65 
How.  Pr.  406 ;  WiUiarm  v.  Folsom,  3  N.  Y.  Supp.  681 ; 
Preston  v.  Hencker^  9  Abb.  [N.  C]  68;  Jenkins  v. 
Putnam,  106  N.  Y.  372 ;  Code  Civ.  Pro.  §  872 ;  Hutchins 
V.  Hutchinsy  98  N.  Y.  56 ;  Smith  v.  Satterlee,  130  id.  677.) 

Brainerd  ToUes  for  respondent.  The  learned  trial  judge 
did  not  err  in  charging  the  jury  that  the  plaintiff  was  bound 
to  establish  by  a  preponderance  of  evidence  the  validity  of  the 
seal.  {Schwa/rz  v.  Oppold,  74  N.  Y.  307;  MilbamJcY,  JoneSy 
141  id.  345 ;  Heilm^n  v.  Lazarus,  90  id.  672 ;  Van  Sant- 
voordY,  Sarfordy  12  Johns.  197;  CainAJorightY.  Gray,  127 
N.  Y.  92;  Delano  v.  Bartlett,  6  Cush.  364;  Simpson  v. 
Davisy  119  Mass.  269 ;  Perley  v.  Perley,  144  id.  104 ;  Dorr 
V.  Munselly  13  Johns.  430 ;  Dale  v.  Roosevelt,  9  Cow.  311 ; 
Skuhrick  v.  Salmond,  3  Burr,  1639 ;  Fallowes  v.  Taylor,  7 
T.  E.  477 ;  McCurtie  v.  Stevens,  13  "Wend.  527 ;  Mann  v. 
Eckford,  15  id.  518 ;  Withers  v.  Greene,  9  How.  [U.  S.]  213 ; 
H,  Ins,  Co,  V.  WaUon,  59  N.  Y.  395 ;  Cock  v.  Coxwell,  4 
Dowl.  187 ;  Calvert  v.  Baker,  4  M.  &  W.  417 ;  Crotty  v. 
Hodges,  4  M.  &  G.  563 ;  Hirschman  v.  Budd,  L.  R.  [8  Ex.] 
171 ;  Schermerhom  v.  Yan  Allen,  18  Barb.  29  ;  Andrews  v. 
J?<?mZ,  16  id.  633;  Beaty  v.  Swarthout,  32  id.  293;  A^an 
Santvoord's  Pleadings  [3d  ed.],  565;  Crawford  v.  W.  S. 
Bank,  100  N.  Y.  50 ;  T^^w^/i  of  Solon  v.  IT.  >&  Bank,  114  id. 
122 ;  Verplanck  v.  Fa^i  Buren,  76  N.  Y.  247.)  No  question 
arises  upon  this  appeal  as  to  the  burden  of  proof  upon  the 
question  of  the  consideration  of  an  unsealed  contract.  {Moore 
Y.  N.  r.  El.  R,  Co.,  130  K  Y.  523;  Hagga/rt  v.  Morgan, 
5  id.  422 ;  Groat  v.  Gile,  51  id.  431.)  The  learned  trial 
judge  did  not  err  in  reminding  the  jury  that  the  plaintiff's 
testimony  might  have  been  taken  at  his  house.  (Code  Civ. 
Pro.  §  872;  Briggs  v.  TaAil(yr,  4  Civ.  Pro.  Eep.  328 ;  Town 
ofHam^cock  V.  F.  N.  Ba/nk,  93  N.  Y.  82.)  The  learned  trial 
judge  did  not  err  in  his  rulings  on  the  admission  and  exclu- 
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sion  of  evidence.    {People  v.  Schulma/rij  80  N.  Y.  373 ;  Cole- 
man  v.  People^  58  id.  555  ;  Ma^rx  v.  McQlytm^  88  id.  357.) 

Ai^DBEwSy  Ch.  J.  The  complaint  alleged  that  the  note 
sned  upon  was  given  for  value,  and  was  under  the  hand  and 
seal  of  the  defendant.  The  answer  contained  a  general  denial 
of  the  allegations  in  the  complaint,  and  in  separate  paragraphs, 
stated  to  constitute  separate  defenses,  alleged  that  the  note 
was  without  consideration,  and  that  it  was  altered  in  material 
parts,  and,  among  other  things,  by  affixing  a  seal  thereto  with- 
out the  consent  or  privity  of  the  defendant.  On  the  trial  the 
note  was  offered  in  evidence  by  the  plaintiff,  and  he  then 
rested.  The  execution  of  the  note  by  the  defendant  seems  to 
have  been  admitted,  as  no  proof  was  given  upon  the  subject. 
It  purported  to  be  signed  by  him  and  a  seal  was  attached  to 
his  signature.  The  defendant  thereupon  entered  upon  the 
defense.  The  question  of  consideration  was  litigated,  and  the 
defendant  also  gave  proof  tending  to  show  that  the  seal  was 
attached  without  his  knowledge  or  consent  by  the  plaintiff 
after  the  execution  and  delivery  of  the  note.  The  evidence 
on  the  part  of  the  defendant,  as  to  the  alteration  by  the  addition 
of  the  seal,  was  met  by  evidence  in  behalf  of  the  plaintiff  that 
the  seal  was  attached  before  execution.  The  case  was  sub- 
mitted to  the  jury  under  a  charge  of  the  judge,  and  the  jury 
rendered  a  general  verdict  for  the  defendant.  Judgment  was 
entered  on  the  verdict,  from  which  the  plaintiff  appealed  to 
the  General  Term,  which  affirmed  the  judgment,  and  this 
appeal  is  from  the  judgment  of  affirmance. 

The  allegations  of  error  are  founded  mainly  upon  the  charge 
to  the  jury.  The  judge  charged  in  substance  that  if  the  seal 
was  attached  to  the  note  by  the  plaintiff  after  execution  and 
delivery,  without  the  knowledge  or  consent  of  the  defendant, 
it  constituted  a  material  alteration  and  the  note  was  void. 
There  was  no  exception  to  this  part  of  the  charge,  and  it 
must  be  taken  on  this  point  to  have  correctly  stated  the  law. 
We  are  not  to  be  understood,  however,  as  dissenting  from  this 
view,  but  it  is  unnecessary  now  to  consider  it.    The  court  fur- 
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tlier  proceeded  to  charge  that  the  plaintiff  was  bound  to  estab- 
lish by  a  preponderance  of  evidence  that  the  seal  was  not 
attached  after  the  signature  to  the  note.  This  was  qualified 
afterwards  by  the  statement  that  this  burden  rested  upon  the 
plaintiff  after  testimony  had  been  given  to  show  that  the  seal 
was  attached  after  the  inception  of  the  note;  The  plaintiff's 
counsel  excepted  to  the  charge  as  made  and  explained.  This 
exception  presents  the  principal  question  in  the  case.  We 
think  the  charge  was  correct.  Upon  the  pleadings,  a  general 
denial  having  been  interposed  by  the  answer  to  the  whole  com- 
plaint, the  plaintiff  was  bound  to  establish  every  material  fact 
therein  alleged.  The  primary  issue  was  the  execution  or  non- 
execution  by  the  defendant  of  a  sealed  instrument.  The  plain- 
tiff alleged  the  making  by  the  defendant  of  a  specialty  creat- 
ing a  pecuniary  obligation,  and  issue  having  been  taken  on 
this  allegation,  the  plaintiff  was  bound  to  establish  the  allega- 
tion by  proof.  If  it  had  turned  out  on  the  trial  that  the  alle- 
gation had  been  made  by  mistake  and  that  the  instrument  was 
not  sealed,  but  was  a  simple  contract  only,  or  that  the  seal  had 
been  attached  after  execution  by  a  stranger  without  the  privity 
or  knowledge  of  the  plaintiff,  it  would  have  been  in  the  power 
of  the  court  to  have  peraiitted  an  amendment  of  the  pleadings 
upon  such  terms  as  it  should  deem  just.  But  as  the  pleadings 
stood  the  question  whether  the  defendant  had  executed  a 
sealed  instrument  was  an  issuable  fact,  which  was  asserted  on 
one  side  and  denied  on  the  other,  and  which  the  plaintiff  was 
bound  to  establish  as  a  part  of  his  case.  The  defendant,  under 
a  general  denial,  may  adduce  evidence  to  controvert  what  the 
plaintiff  is  bound  to  prove  in  the  first  instance  {Milba7ih  v. 
Jones^  141  N.  Y.  345,  and  cases  cited),  and  the  general  rule  ia 
well  established  that  whatever  a  plaintiff  is  bound  to  prove  in 
the  first  instance  as  part  of  his  case  he  is  bound  to  establish 
by  a  preponderance  of  evidence.  The  burden  of  proof 
upon  the  issue  of  a  material  alteration  of  a  written 
instrument,  sued  upon  in  its  existing  condition,  presents 
no  anomaly,  but  is  governed  by  the  general  rule  that 
the  party  alleging  that  the  instrument  sued  upon  is  the  act  and 
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deed  of  .the  defendant  must  establish  it  by  proof.  Tte  case 
of  Schwarz  v.  Oppold  (74  N.  Y.  307)  is  a  precise  authority 
for  the  proposition  that  under  a  general  denial  in  an  answer 
in  a  suit  brought  upon  a  written  obligation,  a  material  alterar 
tion  may  be  proved.  Under  this  authority  we  see  no  escape 
from  the  conclusion  that  evidence  of  alteration,  which  goes 
to  the  identity  of  the  instrument,  controverts  a  fact  which  a 
plaintiff  is  bound  to  prove  in  the  first  instance,  that  the  instru- 
ment is  the  act  of  the  defendant.  There  is  confusion  some- 
times in  treating  of  the  burden  of  proof,  arising  out  of  unexact 
definitions.  The  burden  is  upon  a  plaintiff  to  establish  his  cause 
of  action  when  it  is  in  proper  form  denied  by  the  other  party. 
In  actions  upon  a  promissory  note  this  burden  is  in  the  first 
instance  discharged  by  giving  evidence  tending  to  show  that 
the  note  was  signed  by  the  defendant.  Proof  of  signing  also 
identifies  and  proves  the  seal  when  the  action  is  upon  a  sealed 
instrument.  T)A%  prima  facie  establishes  the  cause  of  action. 
But  a  defendant  is  not  concluded.  He  m?y  give  evidence, 
under  a  general  denial,  to  show  that  the  signature  is  a  forgery, 
or  that  the  note  had  been  materially  altered  by  the  plaintiff 
without  his  consent,  or  many  other  things  which  might  be 
mentioned,  showing  that  the  plaintiff  never  had  a  cause  of 
action.  It  is  very  common  to  say  in  such  cases  tliat  the  bur- 
den is  upon  the  defendant  to  establish  the  fact  relied  upon. 
All  that  this  can  properly  mean  is  that  when  the  plaintiff  has 
established  9i,  priina  facie  case,  the  defendant  is  bound  to  con- 
trovert it  by  evidence,  otherwise  he  will  be  cast  in  judgment. 
When  such  evidence  is  given,  and  the  case  upon  the  whole 
evidence,  that  for  and  that  against  the  fact  asserted  by  the 
plaintiff,  is  submitted  to  court  or  jury,  then  the  question  of 
the  burden  of  proof  as  to  any  fact,  in  its  proper  sense,  arises, 
and  rests  upon  the  party  upon  whom  it  was  at  the  outset,  and 
is  not  shifted  by  the  course  of  the  trial,  and  the  jury  may  be 
properly  instructed  that  all  material  issues  tendered  by  the 
plaintiff  must  be  established  by  him  by  a  preponderance  of 
evidence.  (See  Damis  v.  Jenney^  1  Met.  221 ;  Simpson  v. 
Da/^is,  119  Ma^.  269 ;  PerUy  v.  Perley,  144  id.  104.)     The 
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general  rule  of  pleading,  which  also  accords  with  reason,  is, 
that  defenses  which  assume  or  admit  the  original  cause  of 
action  alleged,  but  are  based  upon  subsequent  facts  or  transac- 
tions which  go  to  qualify  or  defeat  it,  must  be  pleaded  and 
proved  by  the  defendant;  and  on  the  other  hand  the  cause  of 
action  alleged  by  the  plaintiff,  and  all  its  material  incidents, 
must  be  asserted  and  proved  by  him,  and  in  both  cases  the 
final  event  must  be  supported  by  a  preponderance  of  evidence 
in  favor  of  the  party  tendering  the  issue.  This  is  illustrated 
in  cases  somewhat  germane  to  the  one  before  us.  It  is  held 
by  the  weight  of  authority  that  the  alteration  of  a  bill  or  note 
need,  not  be  pleaded  when  the  instrument  is  declared  on  in  its 
altered  state,  but  wliere  the  declaration  is  on  the  instrument 
in  its  original  condition  the  alteration  must  be  specifically 
pleaded.  {Hirschman  v.  Bvdd^  [L.  R.]  8  Ex.  171 ;  Byles  on 
Bills  [7th  Am.  ed.],  328.)  In  the  latter  case  the  plaintiff  sues 
on  the  actual  contract  made,  and  the  defendant  is  seeking  to 
defeat  a  recovery  because  it  had  been  subsequently  tampered 
with,  and  this  defense  must  be  pleaded  and  sustained  by  a  pre- 
ponderance of  proof. 

The  api>ellant,  in  support  of  his  contention  that  the  charge 
as  to  the  burden  of  proof  was  erroneous,  cites  some  cases  in 
other  states  which,  to  some  extent,  sustain  his  \dew.  But  it 
seems  to  us  they  are  opposed  to  sound  principle,  and  at  least 
cannot  be  followed  in  this  state,  in  view  of  our  decision  in 
Schwa/7*3  V.  Oppold,  The  remark  quoted  from  the  opinion  in 
the  case  of  Williamahurgh  Sa/oings  Bank  v.  The  Town  of 
Solon  (136  N.  T.  465)  was  in  a  case  where  the  supposed  addi- 
tion of  the  seal  made  the  instrument  what  it  was  intended  to  be, 
both  by  the  legislature  and  the  town.  The  case,  however,  was 
decided  wholly  irrespective  of  the  question  of  alteration,  on  the 
ground  of  a  former  adjudication.  Our  conclusion  is  that  the 
charge  was  not  erroneous  in  putting  upon  the  plaintiff  the 
burden  of  proof  as  to  the  existence  of  a  seal  when  the  note 
had  its  inception. 

One  other  question  only  needs  special  reference.  The 
plaintiff  was  not  present  on  the  trial,  and  his  coimsel  early  in 
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the  case  introdaced  a  witness  to  account  for  his  absence,  and 
the  reason  given  was  that  he  was  partly  paralyzed,  and 
although  mentally  sound  was  not  able  to  attend  the  trial.  It 
seems  that  the  fact  that  the  plaintiff  had  not  appeared  as  a 
witness  was  commented  upon  by  counsel,  and  the  court  in  the 
charge,  referring  to  the  subject,  said  :  "  It  is  true,  of  course, 
that  his  testimony  might  have  been  taken  at  his  house."  This 
statement  was  subsequently  excepted  to,  and  it  is  claimed  by 
the  plaintiffs  counsel  that  it  was  prejudicial,  because  an  exami- 
nation of  a  party  before  trial  on  his  own  behalf  could  not  be 
taken.  This  is  a  clear  misapprehension  of  the  Code  provision 
{Sec.  872,  sub.  5)  as  it  now  stands.  The  last  clause  in  the  sub- 
division was  inserted  to  except  a  party  to  the  action  from  the 
restriction  in  that  subdivision.  A  party  complying  with  the 
provisions  of  the  other  sections  is  permitted  to  perpetuate  his 
own  testimony  in  the  case  by  an  examination  before  trial. 

We  think  the  judgment  is  right  and  it  should,  therefore,  be 
ikffinned. 

All  concur,  except  IIaioht,  J.,  not  sitting. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
George  R.  Van  Alstyne,  Appellant. 

l^ere  a  woman  consents  to  sexual  intercourse  with  a  man  upon  a  promise 
on  his  part  that  he  will  many  her  in  case  she  becomes  pregnant  as  a 
result  of  that  intercourse,  this  is  not  sufficient  to  base  thereon  a  convic- 
tion imder  the  provision  of  the  Penal  Code  defining  the  oflfehse  of  seduc- 
tion under  promise  of  marriage.  (§  284.)  To  bring  a  case  within  the 
provision  the  promise  to  marry  must  be  absolute,  if  the  female  will  sub- 
mit to  the  intercourse,  and  when  she  consents  and  the  intercourse  takes 
place  the  promise  becomes  n\utual  and  the  condition  is  performed.  A 
promise  on  her  part  is  implied  from  the  fact  that  she  consented  to  the 
intercourse. 

JKenyon  v.  PbopU  (26  N.  Y.  203) ;  Bayce  v.  Fecple  (65  id.  644);  Armtrang 
V.  People  (70  id.  38),  distinguished. 

Feople  V.  Van  Alstyne  (78  Hun,  609),  reversed. 

(Argued  December  12,  1894;  decided  January  15,  1895.) 
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AppEiLL  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  June  20,  1894,  which  affirmed  a  judgment  of 
the  Court  of  Sessions  of  Monroe  county  entered  upon  a  ver- 
dict convicting  defendant  of  the  crime  of  seduction. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

S.  B.  Hallock  for  appellant.  The  only  promise  of  mar- 
riage established  by  the  evidence  was  one  to  be  performed, 
only,  in  case  pregnancy  ensued  as  a  result  of  the  illicit  inter- 
course ;  there  was  no  evidence  to  establish  any  other  promise 
of  xnaniage,  and  the  verdict  was  contrary  to  law  and  clearly 
against  evidence.  {People  v.  Guidlce^  100  X.  Y.  509 ; 
Peopl^Y,  Bennett^  49  id.  144 ;  Morri%  v.  TalcoU,  96  id.  107.) 
A  promise  of  marriage  upon  condition  that  the  intercourse 
results  in  pregnancy  is  not  such  a  promise  as  is  required  to 
constitute  the  crime  of  seduction  under  promise  of  marriage, 
defined  by  section  284  of  the  Penal  Code.  The  defendant 
should  have  been  discharged  as  requested  at  the  close  of  the 
evidence.  (Penal  Code,  §  284 ;  Wangler  v.  &wift^  90  N.  Y. 
45 ;  People  v.  Alger ^  1  Park.  Cr.  Rep.  337 ;  Cook  v.  PeoplCy 
2  T.  &  C.  404.) 

Hoioard  H,  Widener  for  respondent.  There  was  evidence 
given  on  the  trial  establisliing  all  the  necessary  facts  which 
constitute  the  crime  of  seduction  under  promise  of  marriage. 
An  unmarried  female  of  previous  chaste  character  must  be 
seduced,  and  the  defendant  must  have  sexual  intercourse  with 
her  under  a  promise  of  marriage,  then  and  there  made.  (Penal 
Code,  §  284 ;  Kenyon  v.  People,  26  N.  Y.  203 ;  Armstrong 
V.  People,  70  id.  38  ;  Boyce  v.  PeopU,  55  id.  644 ;  Crandall 
V.  People,  2  Lans.  309.  The  order  denying  a  motion  for  a 
new  trial  was  proper.  (26  N.  Y.  203.)  The  verdict  was 
proper  and  should  be  sustained.     (Code  Crim.  Pro.  §  542.) 

Peokham,  J.  The  defendant  has  been  convicted  of  the 
crime  of  seduction  under  a  promise  of  marriage.     It  is  urged 
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in  his  behalf  that  the  evidence  on  the  trial  as  given  by  the 
prosecutrix  herself  simply  shows  the  making  of  a  conditional 
promise  by  defendant  to  marry  the  prosecutrix  only  in  case 
she  became  pregnant  as  a  result  of  that  intercourse.  It  is 
then  insisted  that  if  the  promise  were  of  that  nature  it  was 
insufficient  upon  which  to  base  a  conviction  under  the  statute. 
"We  think  the  defendant's  counsel  is  right  in  the  construction 
to  be  given  the  evidence  in  the  case.  On  carefully  reading 
the  testimony  of  the  prosecutrix  we  feel  confident  that  the 
only  promise  which  she  proves  on  the  part  of  defendant  was 
the  conditional  one  to  marry  her  in  case  she  became  pregnant. 
She  does  state  in  one  portion  of  her  evidence  an  unconditional 
promise,  but  she  immediately  follows  it  by  the  statement  of 
the  conditional  one,  and  we  think  it  obvious  from  her  whole 
evidence  that  the  conditional  is  really  the  only  promise  which 
she  regards  as  made  or  which  can  reasonably  be  inferred. 
The  evidence  which  she  gave  before  the  justice  in  the  other 
proceeding,  and  which  in  substance  she  admitted,  and  which 
was  proved  upon  this  trial,  shows  that  she  regarded  the  promise 
as  one  made  only  in  case  she  became  pregnant.  Assuming 
the  promise  was  of  such  a  nature  we  are  of  the  opinion  that 
it  was  not  of  that  kind  contemplated  by  the  statute.  It  was 
never  intended  to  protect  a  woman  who  was  willing  to 
speculate  upon  the  results  of  her  intercourse  with  a  man  and 
who  only  exacted  as  the  price  of  her  consent  a  promise 
on  his  part  to  marry  her  in  case  the  intercourse  resulted 
in  her  pregnancy.  The  conditional  promise  mentioned  in 
Kenyan  v.  People  (26  N.  Y.  203)  is  very  different  from 
the  one  here  under  discussion.  It  was  an  absolute  prom- 
ise to  marry  the  prosecutrix  if  she  would  consent  to  have 
intercourse  with  him,  and  when  she  consented  and  the 
intercourse  took  place,  the  promise  became  mutual  and  the 
condition  was  performed.  A  promise  on  her  part  was  implied 
from  the  fact  that  she  yielded  to  the-solicitations  of  the  defend- 
ant, and,  in  consideration  of  his  promise,  the  intercourse  took 
place.  The  condition  was  performed  the  very  moment  that 
such  intercourse  was  accomplished.     It  came  within  the  very 
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words  of  the  statnte  and  also  Mrithin  its  purpose.  The  seduc- 
tion wap  accomplished  under  and  upon  the  faith  of  an  uncon- 
ditional promise  to  marry  her.  It  was  the  consideration  for 
and  the  inducement  to  such  intercourse.  In  Boyce  v.  Peo- 
ple (55  N.  Y.  644)  the  same  kind  of  a  conditional  promise 
was  proved  and  held  to  be  sufficient,  the  court  refusing  to  hold 
that  there  was  anything  in  the  evidence  to  justify  the  claim 
that  the  promise  was  to  marry  only  in  case  the  accused  should 
be  satisfied  that  the  prosecutrix  was  a  virgin.  In  Armstrong 
V.  People  (70  N.  T.  38,  at  53)  the  court  says  that  the 
question  is  not  raised  by  the  evidence,  and  refuses  to  discuss  it 
for  that  reason.  The  statute  was  passed  to  protect  a  confiding 
and  chaste  woman  in  yielding  to  the  solicitations  of  the  man 
who  had  promised  to  marry  her.  It  was  not  the  purpose  of 
the  law  to  throw-  its  protection  around  the  woman  who  was 
willing  to  consent  to  the  act,  and  who  only  asked  for  a  promise 
of  marriage  in  case  her  lapse  from  chastity  should  be  discov- 
ered by  reason  of  her  pregnancy.  In  such  case  she  consents 
at  a  time  when  there  is  no  real  promise. 

We  think  the  case  of  People  v.  Duryea  (30  N.  Y.  Supple- 
ment, 877)  was  well  decided  upon  this  very  ground,  and  we 
approve  the  reasoning  of  Brown,  P.  J.,  therein  contained. 

The  court  below  should  have  granted  the  motion  of  defend- 
ant, and  should  have  discharged  or  directed  the  jury  to  acquit 
him  on  the  ground  that  no  sufficient  promise  of  marriage  was 
proved  to  constitute  a  criminal  offense  under  section  284  of 
the  Penal  Code. 

The  judgment  should  be  reversed,  and,  as  there  can  be  no 
conviction  of  defendant  under  the  evidence  as  given  by  the 
prosecutrix,  he  should  be  discharged. 

All  concur,  except  Haioht,.  J.,  not  sitting. 

Judgment  reversed. 
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Sophia  Fbiok  Hillen,  Appellant,  v.  Adriak  Iselik  et  al.. 
Respondents. 

The  donee  of  a  special  power  given  by  will  to  appoint  an  estate  is  invested 
with  an  authority  merely,  and  an  appointment,  so  far  as  it  transcends 
the  power,  is  invalid. 

The  execution  of  the  power,  however,  will  not  be  defeated  because  of 
some  provision  in  the  appointment  made  which  is  in  excess  of  the 
power,  when  such  provision  may  be  eliminated  without  disturbing  the 
general  scheme. 

A  general  and  unlimited  power  of  appointment  to  be  exercised  in  the 
future  is  not  void,  because  under  it  the  donee  may,  without  departing 
from  the  express  language,  attempt  to  create  an  illegal  estate;  the  legal 
effect  of  the  power  is  simply  to  authorize  the  donee  to  do  what  is 
lawful. 

The  will  of  O'D.,  in  his  lifetime  a  citizen  of  Maryland,  after  a  gift  to  four 
trustees,  named  **  the  survivor  and  survivors,  *  *  *  and  their  suc- 
cessors in  the  trust,"  of  four-twentieths  of  his  residuary  estate,  in  trust  to 
pay  the  net  income  to  his  daughter  E.  for  life,  provided  that  after  her 
death  the  trust  fund  should  be  held  by  said  trustees  and  their  successors 
in  further  trust  "  for  such  child  or  children "  of  E.,  "or  his,  her  or  their 
descendant  or  descendants,  and  in  such  proportions  and  for  such  estate 
and  estates  therein,  either  in  fee  or  for  a  less  estiite,  and  with  such  limi- 
tations and  conditions "  as  E.  might,  by  will,  "  name,  limit  and 
appoint"  In  case  of  the  death  of  E.  without  having  executed  this 
power  of  appointment,  and  leaving  "living  at  her  death  any  child  or 
children,  or  any  descendant  or  descendants  of  any  child  or  children  of 
hers  who  may  have  died  in  her  lifetime,"  then  it  was  directed  that  the 
trust  fund  should  be  divided  between  them  in  the  manner  specified.  E. 
died,  leaving  two  children,  a  son  and  a  daughter,  and  leaving  a  will  and 
a  codicil,  by  the  terms  of  which  she  gave  all  the  estate  over  which  she 
.  had  a  power  of  appointment  to  three  trustees  named  in  trust,  to  pay 
one-half  the  income  to  each  child  during  life.  The  son  was  empowered 
"as  to  his  share,"  and  also  in  case  of  the  death  of  the  daughter  "with- 
out leaving  a  child  or  children  living  at  her  death,"  as  to  her  share  to 
appoint  by  will  the  remainder  to  such  "child,  children,  descendant  and 
descendants  of  him,  and  in  such  proportions  and  for  such  estate  "  as  he 
should  "name,  limit  and  appoint."  In  default  of  such  an  appointment 
by  the  son,  £.  gave  his  half  and  the  other  half,  in  case  of  the  death  of 
the  daughter  without  leaving  a  child  or  descendant  living  at  her  death, 
to  his  "children  and  descendants,  per  ttirpes,  who  are  living  at  his  death." 
The  son  of  E.  died  without  having  executed  his  power  of  appointment. 
In  an  action  for  the  construction  of  the  will,  and  to  determine  as  to  the 
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validity  of  the  appointment  by  E.,  held,  that,  conceding  the  words 
''descendant  or  descendants/'  as  used  in  the  clause  of  the  will  of  O'D. 
creating  the  power,  referred  simply  to  the  issue  of  a  deceased  person, 
and  so,  did  not  include  the  children  of  E.'s  son  while  he  was  living,  yet 
that  the  appointment  made  by  her  was  strictly  within  the  power;  that 
the  power  was  not  limited  to  the  creation  of  vested  estates. 

The  law  of  Maryland  allows  the  suspension  of  the  power  of  alienation  of 
an  estate  during  lives  in  being  at  the  creation  of  the  estate,  and  twenty- 
one  years  and  a  fraction  beyond  in  case  of  minority.  Hidd,  that,  testing 
the  suspension  in  this  case  by  the  Maryland  rule,  the  final  vesting  of 
the  estate  was  not  unlawfully  postponed. 

Thomas  v.  Gregg  (76  Md.  169),  distinguished. 

Also,  held,  that  regarding  the  selection  of  new  trustees  by  £.  as  unauthor- 
ized, this  did  not  affect  the  validity  of  the  appointment,  as  striking  out 
the  provision  appointing  them  there  remained  a  complete  and  perfect 
execution  of  the  power. 

Reported  below,  67  Hun,  444. 

(Argued  December  18,  1894;  decided  January  15,  1805.) 

Appeal  irom  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  February  17,  1893,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  decieion  of  the  court  on 
trial  at  Special  Term. 

This  action  was  for  the  construction  of  the  will  of  Columbus 
O'Donnell,  in  his  lifetime  a  citizen  and  resident  of  Maryland, 
who  died  in  1873,  leaving  four  children  surviving  him,  includ- 
ing a  daughter,  Mrs.  Emily  Ilillen,  who  died  in  1888,  leaving 
two  children,  Thomas  Ilillen  and  Emily  McSherry,  and  to 
have  an  appointment  made  by  Emily  Ilillen  in  her  will,  in 
attempted  exercise  of  a  power  conferred  upon  her  by  the  will 
of  her  father,  Columbus  O'Donnell,  declared  to  be  invalid,  as 
not  in  conformity  to  this  power. 

Both  of  the  children  of  Emily  Ilillen  were  living  at  the 
death  of  Columbus  O'Donnell,  and  also  at  her  death  in  1888. 
Her  son,  Thomas  Hillen,  died  about  a  month  after  the  death 
of  his  mother,  leaving  surviving  him  his  widow,  the  plaintiff  in 
this  action,  and  an  infant  son,  the  defendant  Thomas  O'Don- 
nell Hillen,  who  was  living  at  the  death  of  his  grandmother, 
Emily  Hillen.     The  defendants  Adrian  Iselin,  Jr.,  and  Bichard 
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M.  McSherry  are  trustees  under  the  appointment  made  by  the 
will  of  Emily  Hillen.  The  two  former  reside  in  the  city  of 
New  Yot\  and  have  possession  of  the  stock,  bonds  and  securi- 
ties which  were  transferred  by  the  trustees  and  executors  of 
the  will  of  Columbus  O'Donnell  to  them  as  trustees  under  the 
appointment  in  the  will  of  Emily  Hillen,  and  of  the  re-invest- 
ments made  from  time  to  time.  Thomas  Hillen,  the  son  of 
Emily  Hillen,  who,  as  stated,  died  after  the  death  of  his 
mother,  left  a  will  bequeathing  and  'levising  all  his  property 
to  his  wife,  the  plaintiff,  without  any  appointment  under  the 
provisions  of  his  mother's  will,  he  claiming  that  the  power  of 
appointment  conferred  on  Emily  Hillen  by  the  will  of  Colum- 
bus O'Donnell  was  never  validly  exercised  by  her,  and  that  in 
consequence  he  took  an  absolute  title  on  the  death  of  Emily 
Hillen  to  one-half  of  the  four-twentieth  parts  of  the  estate  of 
Columbus  O'Donnell,  given  to  Emily  Hillen  for  Ufe  under  the 
clause  in  his  will  providing  for  its  disposition  in  default  of  an 
appointment  by  her.  If  the  appointment  was  valid  the  infant 
son  of  Thomas  Hillen  took  the  two-twentieths  under  the 
appointment  in  the  will  of  Emily  Hillen.  The  controversy, 
therefore,  is  between  the  mother,  claiming  under  the  will  of 
her  husband,  Thomas  Hillen,  and  the  son,  claiming  under  the 
appointment  of  his  grandmother. 

Columbus  O'Donnellin  "  item  fifth  "  of  the  16th  article  of  his 
will  devised  four-twentieths  of  his  residuary  estate  to  Charles 
Oliver  O'Donnell  (his  son),  Adrian  Iselin,  C.  Morton  Stewart 
and  Elliott  O'Donnell  Poor,  the  survivors  and  survivor,  the 
heirs,  executors  and  administrators  of  the  survivor  and  their 
successors  in  trust  during  the  life  of  his  daughter  Emily 
Hillen,  to  pay  the  net  income  to  her  for  her  sole  and 
separate  use,  and  the  will  then  proceeds  as  follows :  "And 
from  and  immediately  after  the  death  of  my  said  daughter 
Emily,  then  the  whole  of  the  said  last-mentioned  foor- 
twentieths  parts  or  shares  of  the  rest,  residue  and  remain- 
der of  my  estate  aforesaid,  or  the  property,  stock  or  funds  of 
all  kinds  in  which  the  same  may  be  invested  at  the  time  of 
my  said  daughter  Emily's  decease  is  to  continue  in  further 
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tmst,  and  to  be  held  by  the  said  trustees  and  their  successors 
to  and  for  such  child  or  children  of  my  said  daughter  Emily, 
or  his,  her  or  their  descendant  or  descendants,  aud  in  such 
proportions  and  for  such  estate  and  estates  therein,  either  in 
fee  or  for  a  less  estate,  and  with  such  limitations  and  condi- 
tions as  my  said  daughter  Emily  may  by  her  last  will  and  tes- 
tament, or  by  any  instrument  of  writing  in  the  nature  of  a 
last  will  and  testament,  notwithstanding  any  coverture  she 
may  be  under,  executed  in  the  presence  of  three  or  more  wit- 
nesses, name,  limit  and  appoint  to  take  the  same  ;  and  in  case 
my  said  daughter  Emily  shall  die  without  having  executed 
under  and  in  pursuance  of  the  power  above  given  to  her  any 
such  will  or  instrument  of  writing  in  the  nature  of  a  will  lim- 
iting and  appointing  the  said  four-twentieth  parts  or  shares  in 
manner  aforesaid,  then  in  default  of  such  limitation  and 
appointment  by  my  said  daughter  Emily  it  is  my  will  and  I 
so  declare  and  direct  that  from  and  immediately  after  the 
decease  of  my  said  daughter  Emily  the  said  trustees  and  their 
successors  shall  continue  to  have  and  to  hold  the  said  last- 
mentioned  four-twentieth  parts  or  shares  of  the  said  rest,  resi- 
due and  remainder  of  my  estate  as  aforesaid,  or  the  property, 
stock  or  funds  of  all  kinds  in  which  the  same  may  be  invested 
at  the  time  of  my  said  daughter  Emily's  decease,  in  trust  for 
the  uses  and  purposes  following,  that  is  to  say :  Firsts  in  case 
my  said  daughter  Emily  shall  leave  living  at  her  death  any 
child  or  children  or  any  descendant  or  descendants  of  any 
child  or  children  of  hers  who  may  have  died  in  her  lifetime, 
then  in  trust  for  any  and  every  such  child  or  children 
of  my  said  daughter  Emily,  and  any  and  every  such 
descendant  and  descendants  of  any  child  of  hers  living 
at  her  death,  their  heirs,  executors,  administrators  and 
assigns,  if  but  one  to  take  the  whole,  if  more  than  one  to  be 
equally  divided  between  them^^r  stirj>€8  and  not^^  capita, 
and  such  descendant  or  descendants  of  any  child  to  take  only 
the  part  or  share  to  which  such  child  would  have  been  entitled 
if  then  living ;  secondly,  in  case  my  said  daughter  Emily 
shall  not  leave  living  at  her  death,  any  child  nor  any  descend- 
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ant  of  any  child  of  h^rs,  then  and  in  that  case  the  said  trustees 
and  their  successors  shall  continue  to  hold  tlie  whole  of  the  said 
last  mentioned  four-twentieth  parts  or  shares  of  the  said  rest, 
residue  and  remainder  of  my  estate  as  aforesaid,  or  the  prop- 
erty, stock  or  funds  of  all  kinds  in  which  the  a^me  may  be 
invested  at  the  time  of  my  said  daughter  Emily's  decease  in 
trust  for  the  following  uses  and  purposes,  that  is  to  say :  In 
trust  to  and  for  such  of  my  other  children  or  their  descend- 
ants or  descendant,  and  in  such  proportions  and  for  such  estate 
and  estates  therein,  either  in  fee  or  for  a  less  estate,  and  with 
such  limitations  and  conditions  as  my  said  daughter  Emily 
may  by  her  last  will  and  testament,  or  by  any  instrument  of 
writing  in  the  nature  of  a  last  will  and  testament,  notwith- 
standing any  coverture  she  may  be  under,  executed  in  the 
presence  of  three  or  more  witnesses,  name,  direct,  limit  and 
appoint  to  take  the  same;  and  thirdly^  in  case  my  said 
daughter  Emily  shall  die  without  having  executed  under  and 
in  pursuance  of  the  power  above  given  to  her,  any  such  will 
or  instrument  of  writing  in  the  nature  of  a  will,  limiting  and 
appointing  the  said  last-mentioned  four-twentieth  parts  or 
shares  in  manner  aforesaid^  then  in  default  of  such  limitation 
and  appointment  by  my  said  daughter  Emily,  and  in  the  event 
also  of  her  dying  without  leaving  any  child  or  any  descend- 
ant of  any  child  of  hers  living  at  the  time  of  her  death  as 
aforesaid,  it  is  my  will  and  I  so  declare  and  direct,  that  from 
and  immediately  after  the  decease  of  my  said  daughter 
Emily,  the  said  trustees  and  their  successors  shall  have  and 
hold  all  the  said  last-mentioned  four-twentieth  parts  or  shares 
of  all  the  said  rest,  residue  and  remainder  of  my  estate  as 
aforesaidyOr  the  property,  stock  or  funds  of  all  kinds  in  which 
the  same  may  be  invested  at  the  time  of  my  said  daughter 
Emily's  decease,  to  and  for  all  my  other  children  theji  living, 
and  all  the  descendant  or  descendants  then  living  of  such  of 
them  as  may  be  then  dead,  their  heirs,  executors,  administra- 
tors and  assigns,  if  but  one  to  take  all,  if  more  than  one  to  be 
equally  divided  between  them  per  stirpes  and  not  per  capita!^ 
SiCKELs— Vol.  XCIX.        47 
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The  appointment  in  the  will  of  Mrs.  Emily  Hillen  is  in 
these  words : 

"  3.  I  give  all  the  rest  of  my  estate  of  every  kind,  includ- 
ing herein  all  the  estate  over  which  1  have  a  power  of  appoint- 
ment under  my  father's  will,  to  Adrian  Iselin,  of  the  city  of 
New  York,  and  Richard  Fisher,  of  the  city  of  Baltimore,  and 
the  survivor  of  them,  and  the  heirs,  executors,  administrators 
and  assigns  of  such  survivor,  in  trust  to  collect  the  rents, 
issues  and  profits  thereof  and  pay  all  necessary  expenses 
thereout,  including  a  commission  of  two  and  one-half  per 
cent  to  said  trustees  on  the  income,  and  to  pay  one-half  part 
of  the  net  income  to  my  said  son  for  and  during  the  term  of 
his  natural  life,  and  the  other  part  to  my  daughter  for  and 
during  the  term  of  her  natural  life,  without  the  power  to  my 
said  son  or  daughter  to  contract  any  debt  that  may  bind 
either  the  principal  or  the  said  income  or  to  make  any  assign- 
ment thereof,  or  in  any  manner  to  draw  upon  or  anticipate 
the  same,  and  so  that  the  same  shall  not  be  in  any  manner 
liable  for  his  or  her  debts,  contracts  or  engagements,  and  shall 
be  paid  to  him  or  her  alone,  and  as  fast  only  as  it  shall  be 
received,  and  so  that  the  share  of  ray  daughter  shall  be  free 
from  the  power  or  control  of  her  husband  for  her  sole  use. 

"  4.  I  empower  my  son  as  to  his  share,  that  is  to  say,  one- 
half  part  of  said  rest  of  the  estates,  and  also  as  to  the  other 
half  part  also  in  case  of  the  death  of  my  daughter  without 
leaving  a  child  or  descendant  living  at  her  death  as  herein- 
after mentioned  (and  such  power  as  to  said  other  half  may  be 
exercised  whether  he  survive  her  or  not),  to  appoint  the 
remainder  to  and  for  such  one  or  more  child,  children,  descend- 
ant and  descendants  of  him,  and  in  such  proportion  ,and  for 
such  estate  and  estates  therein,  either  in  fee  or  for  a  less  estate, 
and  with  such  limitations  and  conditions  as  my  said  son,  by 
his  last  will  and  testament,  name,  limit  and  appoint. 

"  5.  And  upon  default  in  the  exercise  of  such  power  by  my 
said  son,  I  give  at  his  death  liis  share,  that  is  to  say,  one-half 
part  of  said  rest  of  the  estates,  and  the  other  half  part  also,  in 
case  of  the  death  of  my  said  daughter  without  leaving  a  child 
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or  descendant  living  at  her  death  as  hereinafter  mentioned,  to 
all  the  children  and  descendants  of  my  said  son,  jper  stirpes^ 
who  are  living  at  his  death,  free  from  further  trust." 

The  5th  codicil  to  Mrs.  Emily  Hillen's  will  contains  the 
following  clause :  "  1  revoke  all  the  appointments  in  said  will 
and  the  codicils  thereto  of  both  trustees  and  executors,  and  I 
appoint  Adrian  Iselin  and  Adrian  Iselin,  Junior,  of  the  city  of 
New  York,  and  my  son-in-law,  Richard  M.  McSherry,  trustees 

nnder  my  said and  codicils  for  the  trust  purposes  sev- 

•erally  mentioned  in  them,  and  I  appoint  said  Adrian  Iselin,* 
Junior,  and  my  son-in-law,  Eichard  M.  McSherry,  and  Edward 
Otis  Hinkley,  executors  of  my  said  will  and  codicils." 

The  trustees  under  Columbus  O'Donnell's  will,  who,  at  the 
time  of  the  death  of  Mrs.  Emily  Ilillen,  were  in  possession  of 
the  estate,  transferred  the  securities,  in  which  much  the  larger 
part  of  Thomas  Hillen's  moiety  was  invested,  to  the  trustees 
appointed  by  Mrs.  Emily  Hillen's  will,  who  also  were  j^ut  in 
possession  of  the  residue  of  the  same  moiety,  consisting  of 
property  in  Maryland. 

The  object  of  the  action  was  to  obtain  a  decree  ordering 
th^  trustee  so  in  possession  of  the  property  to  deliver  it  to  the 
plaintiff,  who  claims  it  as  executrix  and  legatee  of  Thomas 
Hillen. 

The  appointment  made  by  Mrs.  Emily  Hillen  of  her  son's 
share  of  the  four-twentieths  of  the  residuary  estate  of  General 
O'Donnell,  devised  in  the  fifth  "item"  of  the  16th  article  of 
his  will,  is  claimed  to  be  void  on  four  several  grounds :  Fiy^st. 
•Tliat  children  of  a  living  child  of  Emily  Hillen  were  not 
•objects  of  the  power  created  by  her  father,  Columbus  O'Don- 
nell. Second,  Because  the  will  of  Columbus  O'Donnell  con- 
templates and  requires  that  all  estates  created  under  the  power 
should  become  vested  immediately  upon  the  death  of  Emily 
Hillen ;  whereas  by  the  terms  of  her  appointment  the  estate 
in  remainder  after  the  death  of  Thomas  Hillen  could  not  vest 
until  his  d^ath.  Third.  Th^t  the  attempted  appointment  was 
a  departure  from  the  power,  in  that  it  gave  the  estate  to 
trustees  other  than  those  named  by  the  creator  of  the  power, 
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and  upon  trusts  other  than  those  authorized  by  him.  Fourth. 
That  the  Umitation  in  the  will  of  Emily  Hillen  was  void  under 
the  rule  against  perpetuities. 

The  Special  and  General  Terms  decided  and  held  that  the 
appointment  made  by  Mrs.  Hillen  in  her  will  was  authorized 
by  the  power  conferred  by  the  will  of  Columbus  O'Donnell, 
and  that  on  the  death  of  Thomas  Hillen,  in  default  of  any 
appointment  by  him  under  his  mother's  will,  the  two-twen- 
tieth parts  of  the  estate  passed  under  the  appointment  of  Mrs. 
Hillen  to  her  grandson,  Thomas  O'Donnell  Hillen. 

From  the  judgment  of  affirmance  by  the  Greneral  Term 
the  plaintiff  appeals  to  this  court. 

JomieB  0.  Carter  and  A.  W.  Machen  for  appellants.  The 
children  of  a  child  of  Emily  Hillen  were  not  objects  of  the 
power,  if  their  parent  was  alive  at  the  death  of  Emily  Hillen. 
{Thomds  V.  Levering^  73  Md.  451 ;  Penny  v.  Turner^  15 
Sim.  371 ;  Best  v.  Stonehewer^  34  Beav.  70 ;  WickevBham  v. 
Sa/vdge^  58  Penn.  St.  365 ;  Prwe  v.  Lockley^  6  Beav.  180 ; 
Woodruff  \,  James,  115  N.  Y.  346;  Griffiths  v.  OaU,  12 
Sim.  354.)  Interpreting  the  will  of  Columbus  O'Donnell  as 
I  including  among  the  possible  objects  of  the  power  given  to 
Emily  Hillen,  her  issue  of  any  generation  living  at  her  death, 
still  her  appointment  is  not  a  good  exercise  of  that  power. 
{Routled^e  v.  Dorril,  2  Yes.  Sen.  363 ;  Smith  v.  Smith,  L, 
E.  [5  Ch,]  342 ;  Hale  v.  Ilale^Z  id.  643 ;  Blight  v.  HartnoU, 
19  id.  294 ;  Pearks  v.  Mosely,  L.  K.  [5  App.  Cas.]  714 ; 
Myers  v.  S,  D.  dk  T.  Co.,  73  Md.  413.)  The  appointment  is 
a  departure  from  the  power  in  devising  the  property  to  trus- 
tees, and  trustees  of  Mrs.  Emily  Hillen's  own  selection  — 
different  from  the  trustees  under  her  father's  will,  and  upon 
trusts,  and  with  powers,  which  his  will  did  not  authorize  her 
to  declare  or  give.  {Myers  v.  S.  D.  &  T,  Co,,  73  Md.  413 ; 
Wichersham  v.  Savage,  58  Penn.  St.  368 ;  Horwitz  v.  Norrisy 
49  id.  217.)  The  power  in  Columbus  O'Donnell's  will, 
according  to  the  construction  of  it  claimed  by  the  appellees, 
offends  against  the  rule  against  perpetuities,  especially  as  it  is 
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applied  in  Maryland.  {Thoinds  v.  Gregg^  76  Md.  159 ;  Oolds- 
horough  V.  Martin^  41  id.  488 ;  Deford  v.  Deford^ .  36  id. 
175;  Barnxim  v.  Bamum^  26  id.  119.) 

Joseph  H,  CJwate^  Richard  M.  McSherry  and  Win.  Y. 
Roxoe  for  respondent.  The  infant  defendant,  Thomas  O'Don- 
nell  Hillen,  the  son  of  Thomae  Ilillen,  is  certahily  a  descendant 
of  his  father,  and,  as  such,  one  of  the  objects  of  the  power 
conferred  by  Columbus  O'Donnell  upon  Emily  Hillen.  In 
the  exercise  of  that  power  she  has  not  given  to  Thomas  Ilillen 
and  to  his  children,  so  that  his  children  share  with  their  parent 
in  his  lifetime  (although  this  would  have  been  justified  by  the 
power),  but  has  given  to  the  children  only  upon  the  death  of 
their  father.  {Drake  v.  Drake,  134  N.  Y.  220 ;-  56  Hun,  590 ; 
Ralph  V.  Carrick,  L.  E.  [11  Ch.  Div.]  873 ;  Taxjlor  v.  WaU 
8071,  35  Md.  520.)  The  appointment  is  not  invalid,  either 
because  infringing  upon  the  rule  against  perpetuities  or  for 
any  other  reason.  {Connor  v.  Waring,  52  Md.  733  ;  Coggings 
Appeal,  24  Penn.  St.  30 ;  Lamrenc^s  Estate,  136  id.  354.) 
The  fact  that  Emily  Hillen  appointed  trustees  for  the  life  of  her 
son,  who,  by  reason  of  the  omission  of  C.  Morton  Stewart,  were 
different  from  the  trustees  named  in  her  father's  will,  was 
properly  regarded  by  the  learned  judge  below  as  a  wholly 
immaterial  consideration.  (  Ware  v.  Richardson,  3  Md.  505 ; 
Lawrences  Estate,  136  Penn.  St.  354,  367 ;  Busk  v.  Aldam, 
31  L.  T.  Rep.  370  ;  Crozier  v.  Crozier,  5  Ir.  Eq.  540 ;  Lim- 
hard  V.  Grote,  1  Myl.  &  K.  1 ;  Thornton  v.  Bright,  2  Myl.  & 
Cr.  230 ;  Trollope  v.  Linton,  1  Sim.  &  Stu.  477  ;  Farwell  on 
Powers,  151,  152 ;  BeardsUxj  v.  Hotchkiss,  96  N.  Y.  201, 218, 
219.) 

And'bews,  Ch.  J.  The  validity  of  the  appointment  made  by 
Emily  Hillen  depends  upon  the  true  construction  of  the  power 
of  appointment  conferred  upon  her  by  the  will  of  Columbus 
O'Donnell.  The  donee  of  a  special  power  to  appoint  an  estate, 
given  by  deed  or  will,  is  invested  with  an  authority  merely, 
and  unless  the  appointment  conforms  to  the  authority  given, 
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the  appointment  is  invalid,  in  so  far,  at  least,  as  it  transcends 
the  power.  The  validity  of  an  act  in  execution  of  a  power  is 
determined  by  the  principles  of  agency.  The  appellant  claims 
that  the  appointment  made  by  the  will  of  Emily  Hillen  was 
not  authorized  by  the  instrument  creating  the  power.  If  this 
claim  is  well  founded  the  situation  in  legal  effect  is  the  same 
as  if  no  attempt  to  exercise  the  power  had  been  made,  and  the 
estate  to  which  it  related  passed  upon  her  death  to  her  chil- 
dren, Thomas  and  Emily,  absolutely,  by  force  of  the  alternative 
gift  in  the  will  of  Columbus  O'Donnell,  to  take  effect  in  the 
event  that  tlie  power  of  appointment  given  to  his  daughter 
should  not  be  exercised.  The  primary  question,  therefore,  in  this 
case  requires  a  comparison  between  the  power  granted  and  the 
appointment  jnade,  and  upon  the  result  of  such  a  comparison 
the  case  must  turn.  The  Gy-pves  doctrine  of  the  English 
courts,  which  has  been  appUed  to  the  constiniction  of  appoint- 
ments of  real  estate  under  powers  contained  in  wills  (note  to 
Alexa/rider  v.  Alexander^  Tud.  L.  C.  on  Real  Prop.  299), 
does  not  prevail  in  this  state,  nor  as  is  said,  in  Maryland,  and 
cannot  be  resorted  to  to  help  out  a  defective  execution  of  a 
power  in  a  matter  of  substance. 

The  main  ground  of  assault  upon  the  validity  of  the  appoint- 
ment of  the  remainder  by  the  will  of  Emily  Ilillen  to  the 
child  or  children  of  her  son  Thomas,  is  that  such  child  or 
children  were  not  at  tlie  death  of  his  mother,  descendant  or 
descendants  in  a  legal  sense  of  their  father,  who  was  then  liv- 
ing, and  were  not,  therefore,  objects  of  the  power  under  the 
will  of  Columbus  O'Donnell,  which  authorized  an  appointment 
to  the  "  child  or  children  of  my  (his)  daughter  Emily,  or  his, 
her  or  their  descendant  or  descendants."  The  learned  coun- 
sel for  the  appellant  has  shown  that  the  word  "  descendant," 
according  to  its  accurate  lexicographical  and  legal  meaning, 
designates  the  issue  of  a  deceased  person,  and  does  not  describe 
the  child  of  a  parent  who  is  still  living.  The  word  is  the  cor- 
relative of  ancestor.  The  word  issue  is  a  word  of  broader 
import  and  may  include  the  children  of  a  living  parent  as 
well  as  the  children  or  descendants  of  one  who  is  dead.     But 
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in  an  accurate  sense  one  cannot  liave  a  living  ancestor,  nor 
can  a  living  person,  although  he  may  have  children,  have 
descendants.  But  it  was  conceded,  and  it  is  an  obvious 
truth,  that  a  testator  may  not  use  a  descriptive  word  in  its 
literal  signification,  and  that. if  in  construing  a  will  it  appears 
from  the  context  that  he  used  a  particular  word  in  a  broader 
or  different  sense  than  would  attach  to  it  unexplained,  that 
sense  is  to  be  attributed  to  it  which  was  intended  by  the 
author  of  the  instrument.  In  view  of  this  principle  the  learned 
counsel  further  contended  that  there  was  nothing  in  the  context 
of  the  will  or  in  the  circumstances  surrounding  the  situa- 
tion, which  qualified  or  enlarged  the  strict  meaning  of  tlie 
word  "  descendant "  used  by  the  creator  of  the  power.  The 
learned  counsel  for  the  respondents,  while  not  controverting  the 
proposition  that  the  word  descendant,  in  legal  definition,  means 
a  child  or  children  of  a  deceased  person  who  was  the  si  irj)8  or 
stock  of  descent,  nevertheless  contended  that  the  word  as  used 
by  the  testator,  Columbus  O'Donnell,  in  creating  the  power  was 
intended  to  embrace  all  the  persons  in  the  line  of  descent  from 
any  child  or  children  of  Emily  Hillen ;  that  is  to  say,  as  well 
the  children  living  of  a  son  or  daughter  of  Emily,  during  the 
lifetime  of  the  parent,  as  the  issue  of  such  son  or  daughter, 
the  parent  being  dead.  In  support  of  this  contention  refer- 
ence was  made  to  the  broad  discretion  reposed  in  Emily  Hil- 
len, the  right  of  selection  of  the  objects  of  appointment,  and 
to  exclude  any  child  from  tlie  benefit  of  the  power,  and 
appoint  the  whole  estate  to  one  child  to  the  exclusion  of  the 
other,  or  to  the  descendants  of  such  child,  the  right  to  limit 
the  estates  to  be  created  to  a  fee  or  a  less  estate  in  her  discre- 
tion, implying  a  right  to  create  successive  estates  for  life  or 
years,  with  remainders ;  and  what  was  claimed  to  be  more 
decisive  still  is  the  fact  that  the  testator,  in  the  clauses  which 
dispose  of  the  remainders  in  the  shares  given  to  his  children 
for  life,  in  default  of  appointment,  used  the  words  "  descend- 
ant or  descendants"  in  connection  with  express  restrictive 
words,  confining  their  application  in  terms  to  children  or 
issue  of  deceased  parents,  and  from  this  fact  the  inference  is 
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sought  to  be  drawn  that  in  the  clauses  creatmg  the  power  of 
appointment  he  used  the  words  in  a  larger  and  unconfined 
sense,  because  he  there  omitted  the  restrictive  words,  wLich  he 
seemed  to  regard  as  necessary  in  order  to  confine  their  mean- 
ing in  creating  the  devises  over.  The  Special  and  General 
Terms  sustained  the  appointment  made  by  the  will  of  Emily 
Hillen,  upon  the  contention  of  the  defendants  that  the  words 
"descendant  or  descendants,"  in  the  clauses  creating  the 
power,  were  used  in  a  wider  sense  than  the  strictly  legal  one, 
and  that  the  testator  in  creating  the  power  in  question  meant 
to  include  in  one  class  Emily's  children  living  at  her  death,  and 
all  their  children  and  their  issue,  whether  such  children  were 
living  or  not,  and  to  vest  in  the  mother  a  discretion  to  select 
any  one  or  more  of  tliis  class,  and  to  bestow  the  property  on 
one  or  all,  as  she  might  determine. 

We  think  the  present  judgment  may  be  affirmed  without 
passing  upon  this  question,  which  is  certainly  not  free  from 
difficulty.  Conceding  the  claim  of  the  appellant,  that  the 
words  "descendant  or  descendants"  used  in  the  clause  of 
Columbus  O'DonnelPs  will  creating  the  power  of  appointment 
in  Emily  Hillen  were  used  in  their  primary  sense,  and  that 
the  appointment  to  the  issue  of  her  son  to  be  valid  must  have 
been  made  to  issue  of  the  son,  who  stood  in  tlie  legal  char- 
acter of  his  descendants,  nevertheless,  the  appointment  of  the 
remainder  was  in  our  judgment  strictly  within  the  terms  of 
the  power.  The  power  was  to  appoint  to  the  child  or  children 
of  the  son,  or  to  his  "  descendant  or  descendants."  The  donee 
of  the  power  appointed  tlie  estate  to  the  son  for  life,  and  at 
his  death,  in  default  of  appointment  by  him  (which  was  never 
made),  she  appointed  the  remainder  to  his  "'  children  and 
descendants,  jt?<er  stirpes,  who  are  living  at  his  death."  The 
remainder  was  contingent.  {Purdy  v.  Hayt,  92  N.  Y.  44:6.) 
The  persons  entitled  to  take  in  remainder  could  not  be  ascer- 
tained until  the  death  of  the  son.  No  estate  vested  in 
Thomas  O'Donnell  Hillen,  the  son  of  Thomas  Hillen,  on  the 
death  of  his  grandmother.  He  might  die  before  his  father, 
and  the  remainder  was  to  child  or  children  living  at  his  death. 
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Bnt  the  death  of  Thomas  Hillen,  the  father,  would  at  the 
same  moment  terminate  his  life  estate  and  also  ascertain  the 
descendants  entitled  to  the  fee  under  the  appointment.  The 
gift  of  the  remainder  was  by  necessary  construction  a  gift  to 
the  descendants  of  Thomas  Hillen,  because  the  remainder  was 
dependent  upon  his  estate  for  life,  and  no  person  except  his 
descendants  in  their  character  as  such  could  take  it,  and  until 
his  death  no  estate  could  vest  in  interest  in  any  child  or 
children  of  the  life  tenant.  It  would  be  a  very  unreasonable 
construction  of  the  power  that  an  appointment  of  a  future 
estate  could  only  be  made  to  issue  of  the  testator's  son  or 
daughter,  who  should  have  the  character  of  descendants  at  the 
death  of  the  donee  of  the  power.  She  was  given  the  fullest 
latitude  in  respect  to  the  character  and  quality  of  the  estates 
she  might  create,  intermediate  the  vesting  of  the  fee.  It  is 
plain  that  the  grantor  of  the  power  contemplated  the  probable 
creation  of  life  estates  and  remainders.  All  he  required  was 
that  the  property  should  go  to  those  of  his  blood,  the  children 
or  descendants  of  his  son,  his  daughter,  her  children,  or  one 
of  them  and  their  descendants,  and  this  purpose  was  fulfilled 
by  the  appointment  to  the  son  of  Emily  Hillen  and  to  his 
descendants  upon  his  death.  It  seems  to  ns  plain  that  the 
appointment  made  by  Emily  Hillen  was  strictly  within  the 
power,  giving  to  the  words  "  descendant  or  descendants  "  their 
primary  signification. 

The  claim  that  under  the  power  the  testator's  daughter  Emily 
could,  create  only  vested  estates  is  not  supported  by  any  lan- 
guage in  the  clauses  creating  the  power,  nor,  as  we  think,  by  any 
intention  deducible  from  the  language  used,  and  seems  to  be 
inconsistent  with  the  broad  discretion  conferred  on  the  donee 
of  the  power  to  prescribe  what  estates  her  appointees  should 
take.  The  fact  that  the  testator,  by  the  gift  over  in  default  of 
appointment,  gave  the  property  absolutely  on  the  termination 
of  the  life  estate  to  Emily's  children  or  descendants,  if  any,  or, 
in  the  alternative,  to  his  other  children  or  their  descendants, 
does  not  indicate  that  the  estates  authorized  to  be  created 
under  the  power  were  to  be  of  the  same  absolute  character, 
SiOKKLs— Vol.  XCIX.        48 
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If  this  was  his  intention  he  presumably  would  have  so  declared. 
But  he  confided  to  his  daughter  a  discretion  to  be  exercised  in 
view  of  events  and  circumstances  which  he  could  not  know  or 
foresee.  It  is  undoubtedly  true  that  the  testator  did  not  con- 
template any  lapse  by  which  his  estate  or  any  part  thereof 
would  remain  undisposed  of. .  But  even  under  his  will  there 
might  be  no  effectual  gift  of  the  remainders  in  the  event 
of  Emily's  dying  without  having  exercised  the  power  of 
appointment.  But  this  was  a  very  improbable  contingency, 
and  equally  so  under  the  appointment  made  by  Emily. 

The  further  claim  is  made  that  the  appointment  under  the 
will  of  Emily  Hillen  is  invalid  as  offending  against  the  rule 
against  perpetuities.  It  is  well  settled  that  the  time  of  the  sus- 
pension of  the  power  of  alienation,  where  appointments  of 
future  estates  have  been  made  under  a  power,  which  are 
claimed  to  be  invalid  for  remoteness,  is  to  be  measured  from 
the  death  of  the  testator,  or,  in  the  case  of  deeds,  from  the 
time  of  the  conveyance.  For  the  purpose  of  determining 
whether  there  has  been  an  unlawful  suspension  of  the  estates 
created  under  a  power,  they  are  considered  as  having  been 
created  when  the  will  or  deed  took  effect.  The  law  of  Mary- 
land, following  the  English  rule,  allows  a  sus])en6ion  during 
lives  in  being  at  the  creation  of  the  estate,  and  twenty-one 
years  and  a  fraction  beyond  in  case  of  minority.  Testing- the 
suspension  in  this  case  by  this  rule,  the  final  vesting  of  the 
estate  was  not  unlawfully  postponed.  There  intervened 
between  the  death  of  the  testator,  Columbus  O'Donnell,  and 
the  death  of  Thomas  Ilillen,  the  son  of  Emily,  but  two  life 
estates,  namely,  an  estate  for  life  in  Emily  under  her  father's 
will,  and,  second,  a  life  estate  in  her  son,  Thomas  Hillen, 
under  her  appointment,  and  both  life  tenants  were  living  at 
the  death  of  Columbus  O'Donnell.  Upon  the  death  of  the 
son  the  estate,  under  the  appointment,  was  to  vest  absolutely 
in  his  descendants  then  living.  These  limitations  were  clearly 
authorized.  It  is  no  objection  that  the  remainder  was  limited 
in  favor  of  persons  not  in  being  when  the  limitation  was 
created,  provided  that  the  contingency  upon  which  the  final 


1895.]  HiLLEN  V.  ISELIN  Ct  sl.  379 

N.  Y.  Rep.]      Opinion  of  the  Court,  per  Andrews,  Ch.  J. 

vesting  depends  must  happen,  and  the  persons  entitled  to  take 
be  ascertained  within  the  permitted  period.  {Purdy  v.  Hayty 
supra.)  We  have  assumed  that  the  title  to  the  property  was 
vested  in  the  trustees  during  the  continuance  of  the  life  estates, 
and  was  inalienable  during  their  continuance.  In  this  state 
trust  estates  are  inalienable  by  force  of  statute,  although  there 
is  nothing  in  the  nature  of  such  an  estate  which  makes  them 
inalienable  ipso  facto.  {Robert  v.  Coming^  89  N.  Y.  226.) 
We  are  referred  to  the  case  of  Thomas  v.  G^regg  (76  Md.  169) 
as  an  authority  for  the  contention  that  there  was  in  this  case 
an  unlawful  suspension.  The  distinction  is  in  the  application 
of  the  rule  that  limitations  are  void  which  may  unduly  sus 
pend  the  power  of  alienation,  although  it  may  turn  out  that 
by  reason  of  the  falling  in  of  the  contingencies  within  the 
prescribed  period  there  may  be  no  such  suspension  in  fact. 
In  Thomas  v.  Oregg  a  testator  created  a  trust  for  the  life  of 
his  daughter,  with  power  to  her  to  appoint  to  her  children  or 
grandchildren.  The  daughter  appointed  the  estate  in  trust 
for  the  life  of  her  "  children  now  living,  or  that  may  here- 
after be  bom  to  me,"  and  afterwards  died,  leaving  three 
children,  two  of  whom  were  living  at  the  death  of  the  te^ 
tator,  and  one  of  whom  was  born  after  his  death.  The  court, 
applying  the  rule  that  a  limitation  under  a  power  of  appoint-  ' 
ment  must  be  construed  as  if  it  were  inserted  in  the  instrument 
creating  the  power,  held  that  the  appointment  violated  the 
rule  of  perpetuities,  because  it  tied  up  the  estate  for  the  lives 
of  persons  not  in  being  at  the  death  of  the  testator,  namely, 
the  children  then  unborn  of  his  daugliter,  and  the  court 
declared  that  the  circumstance  whether  a  child  should  be  born 
or  not  after  the  testator's  death  would  make  no  difference  in 
the  construction  of  the  limitation.  It  was  sufficient,  the  court 
said,  that  a  child  might  be  born  thereafter  who  would  be  enti- 
tled under  the  appointment.  This  case  proceeds  on  an  intel- 
ligible principle,  that  there  might  be  under  the  will  (construing 
the  appointment  a  part  of  it)  a  possible  suspension  of  the 
period  of  alienation  beyond  lives  in  being  at  the  death  of  the 
testator.     The  principle  to  which  we  have  adverted,  that  the 
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validity  of  a  limitation  is  to  be  tested  by  what  is  possible, 
and  not  by  what  in  fact  happens5«has  no  application  in  reason 
to  the  construction  of  a  power  to  limit  estates  couched  in  gen- 
eral terms,  without  negative  or  restrictive  words.  It  applies 
to  estates  actually  limited  under  a  will,  deed  or  power,  and  a 
general  and  unlimited  power  of  appointment  to  be  erercised  in 
the  future  is  not  void  because  under  it  the  donee  might,  with- 
out departing  from  the  express  language,  attempt  to  create  an 
illegal  estate.  The  power  is  in  legal  effect  a  power  to  do  what 
is  lawful  and  not  what  is  unlawful.  We  think  the  estates 
under  the  power  of  appointment  in  this  case  were  legally 
limited  in  point  of  duration. 

The  final  objection  is  that  the  donee  of  the  power  nomi- 
nated trustees  of  her  own  selection  to  hold  the  estate  during 
the  life  of  her  son,  thereby,  as  is  said,  disregarding  the  pur* 
pose  of  the  testator,  that  the  trustees  named  by  him  should 
hold  the  estate  until  the  final  vesting  in  fee.  In  fact,  the  trus- 
tees named  by  the  daughter  were,  with  one  exception,  the 
trustees  under  the  will  of  her  father.  The  answer  of  the 
General  Term  to  this  point  is,  we  think,  conclusive.  If  the 
appointment  of  new  and  diflferent  trustees  were  authorized, 
this  departure  from  the  power  may  be  disregarded  without 
affecting  the  beneficial  interests  of  the  appointee  under  the 
appointment.  The  case  comes  within  the  principle  that  the 
execution  of  a  power  will  not  be  defeated  because  of  some 
provision  in  excess  of  the  power,  which  may  be  eliminated 
without  disturbing  the  general  scheme.  (See  Alexander 
V.  Alexander^  2  Ves.  Sr.  644.)  Regarding  the  appointment  of 
new  trustees  as  unauthorized,  and  striking  out  the  provision 
appointing  them,  there  remains  a  complete  and  perfect  exe- 
cution of  the  power. 

We  think  the  judgment  is  correct,  and  should,  therefore, 
be  aflirmed,  with  costs. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  affirmed. 
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Emil  Jvtng,  Appellant,  v.  "William  Keuffbl  et  al., 
Respondents. 

A  judgment  in  an  action  for  negligence  was  for  plaintiff  but  only  for  a 
nominal  amount;  a  motidn  for  a  new  trial  made  upon  the  ground  that  if* 
plaintiff  was  entitled  to  anything  the  damages  were  substantial  and  he 
was  entitled  to  more  than  a  nominal  amount  was  denied  and  the  order  was 
affirmed  by  the  General  Term.  Held,  that  the  matter  was  one  addressed 
to  the  discretion  of  the  court  below;  and  so,  the  judgment  was  not 
reviewable  here,  although  the  verdict  might  appear  grossly  inadequate. 

Wheeler  v.  Sioeet  (187  N.  Y.  435),  distinguished. 

(Argued  December  14,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  G-eneral  Term  of  the  Conrt 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  May  8,  1893,  which  affirmed  a 
judgment  in  favor  of  defendants  entered  upon  a  verdict  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Leopold  Leo  for  appellant.  The  question  raised  by  appel- 
lant being  whether  the  damages  were  assessed,  a  presentation 
only  of  the  evidence  bearing  upon  the  extent  of  damages  is 
sufficient.  (Code  Civ.  Pro.  §  997;  T.  N.  Bcmk  v.  P writer, 
130  K  Y.  416,  418;  MarchwaU  v.  O.  S.  N.  Go,,  8  Hun, 
547;  Pa/rher  v.  Smith,  107  N.  Y.  531.)  Nominal  damages 
are  given  where  there  has  been  an  injury,  but  no  damage,  or 
where  it  is  impossible  to  compute  damages.  (Sedg.  on  Dam. 
§  96;  BeDenorfY.  Wert,  42  Barb.  227;  Freene  v.  Cra/ry,  29 
Ind.  524 ;  Thorp  v.  Bradley,  75  Iowa,  50 ;  Hmicock  v.  Hvh- 
Ml,  71  Cal.  537;  AUison  v.  Chcmdler,  11  Mich.  542,  550.) 
Where  there  is  a  distinct  measure  of  damages  and  juries  do 
not  assess  them  accordingly,  verdicts  are  set  aside.  {McDon- 
ald V.  Walt&r,  40  N.  Y.  551 ;  T.  M.  Co.  v.  Smith,  26  Mass. 
11;  Bishop  V.  Mayor,  7  G-a.  200;  Learned  v.  Castle,  78 
Cal.  454;  Fah)ey  v.  Stamford,  L.  R.  [10  Q.  B.]  54;  Lough 


382  Jung  v.  Keuffel  et  al.  [Jan., 

Opinion  of  the  CJourt,  per  Peckham,  J.  [Vol.  144. 

V.  Bomains,  4  J.  &  S.  332 ;  Platz  v.  City  of  Cohoes^  8  Abb, 
[K  C]  392 ;  CaldweU  v.  F.,  S.  cfe  P.  li.  B.  Co.,  41  La.  Ann. 
624:  Phillips  V.  Z.  <fe  S.  B.  Co.,  L.  R  [5  Q.  B.  D.]  78; 
Bichards  v.  Sanford,  2  E.  D.  Smith,  349 ;  Bohhins  v.  H.  B. 
B.  B.  Co.,  7  Bosw.  1 ;  Tedd  v.  Douglass,  6  Jur.  [N.  S.] 
i029 ;  Beattie  v.  J/oor^,  2  L.  R.  [Ir.]  28.)  The  tendency 
to  exact  reparation  by  substantial  damages  in  actions  for  per- 
sonal injuries  should  be  fostered  to  compel  a  liigher  vigilance 
in  the  employment  of  dangerous  engines  or  instruments. 
[Scott  V.  P.  B.  B.  Co.,  30  N.  T.  S.  R.  843,  847.) 

Artemds  B.  Smith  for  respondent.  Upon  this  appeal  there 
is  no  question  whatever  within  the  jurisdiction  of  this  court  or 
properly  brought  up  for  its  review.  {S.  O.  Co.  v.  A.  Ins. 
Co.,  79  N.  Y.  506;  Dodge  v.  Mann,  86  id.  643 ;  Peck  v.  If. 
Y.  C  ib  IL  B.  B.  B.  Co.,  70  id.  687 ;  CampheU  v.  Page,  50 
id.  658 ;  Link  v.  Sheldon,  136  id.  1 ;  B.  Bank  v.  Butler,  133 
id.  564.)  The  damages  awarded  are  sufficient.  {PhiUips  v. 
L.  &  S.  B.  Co.,  L.  R.  [5  Q.  B.  D.]  73;  McDonald  v. 
Walter,  40  N.  Y.  551 ;  CaldweU  v.  V.,  S.  <&  P.  B.  B.  Co.,  41 
La.  Ann.  624.)  This  cause  has  been  sufficiently  litigated. 
{Braekett  v.  Griswold,  128  N.  Y.  648;  Nichols  v.  TutOe, 
Id.  452;  Scheftel  v.  Hatch,  63  id.  657;  Fowler  v.  A.  F.  I. 
Co.,  7  Wend.  270;  Talcot  v.  C  Ins.  Co.,  2  Johns.  467; 
Earing  v.  E,  B.  B.  Co.,  13  Barb.  9-16 ;  Talcot  v.  Baumr 
garten,  26  111.  291 ;  Ilazzard  v.  Mayor,  etc.,  77  Ga.  54,  56 ; 
Kelly  V.  Mc  Whorter,  Id.  90.)  Plaintiff  failed  to  prove  a 
cause  of  action.  {Ilickey  v.  Taaffe,  105  N.  Y.  26;  Ogley  v. 
Miles,  139  id.  458 ;  Taylor  v.  City  of  Yonkers,  105  id.  209.) 

Peckham,  J.  This  action  was  brought  to  recover  damages 
from  defendants  by  reason  of  their  negligence,  resulting  in  the 
loss  of  three  fingers  on  the  plaintiff's  left  hand.  The  trial 
resulted  in  a  verdict  of  six  cents  for  the  plaintiff.  There  is 
not  an  exception  in  the  case,  either  to  the  evidence  or  to  the 
charge  of  the  judge. 

The  plaintiff  made  a  motion  for  a  new  trial  upon  the  judge's 
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minutes  and  contended  that  the  verdict  was  improper,  as  only 
partially  deciding  the  case ;  that  if  the  plaintiff  were  entitled 
to  recover  at  all  it  was  more  than  a  nominal  amount,  and, 
hence,  the  verdict  ought  not  to  stand.  The  motion  was  denied 
and  judgment  was  ordered  to  be  entered  upon  the  verdict, 
whicli  was  so  done,  and  the  plaintiff  appealed  from  both  judg- 
ment and  order  to  the  General  Term. 

That  court  affirmed  both  the  judgment  and  order,  arid  judg- 
ment to  that  effect  was  thereupon  entered,  and  from  that  judg- 
ment the  plaintiff  has  appealed  here. 

We  have  many  times  held  that  we  can  review  in  this  court 
nothing  but  exceptions  taken  in  the  course  of  the  trial 
{Standard  Oil  Co,  v.  Ins,  Co,^  79  N.  Y.  506  ;  Duryea  v.  Yos- 
hurgh,  121  id.  57 ;  Wicks  v.  Thompson,  129  id.  634 ;  Baldr 
whiUs  Bank,  etc,,  v.  Butlei\  133  id.  564,  and  numerous  other 
cases). 

In  the  cases  cited  by  the  plaintiff  the  courts  below  had  set 
aside  verdicts  and  granted  new  trials,  and  appeals  were  taken 
from  those  orders  to  this  court.  The  appeals  were  based  upon 
the  claim  that  the  courts  below  had  no  legal  right  to  set  the 
verdicts  aside  upon  the  grounds  stated.  We  held  they  had, 
and,  therefore,  affirmed  the  orders  appealed  from.  That  is  a 
very  different  thing  from  assuming  to  review  the  refusal  of 
the  courts  below  to  set  aside  a  verdict  on  the  ground  stated 
and  upon  such  review  to  grant  a  new  trial.  To  assume  this 
right  would  be  to  turn  this  court  out  of  its  sphere  as  a  court 
to  review  errors  of  law  only,  founded  upon  exceptions,  and  to 
engraft  upon  its  jurisdiction  the  power  of  the  General  Term 
of  the  Supreme  Court  in  such  cases.  This  cannot  be  done. 
The  case  cited  by  plaintiff  ( ^YKeeler  v.  Sweet,  137  N.  Y.  436) 
is  outside  the  general  rule  in  regard  to  reviewing  exceptions 
only,  but  it  is  in  the  strict  line  of  the  jurisdiction  of  this  court 
in  reviewing  only  errors  of  law  committed  by  the  court  below 
in  the  course  of  the  trial.  The  error  consisted  of  an  errone- 
ous charge  to  the  jury  upon  their  return  into  court  for  further 
instructions  and  in  the  absence  of  counsel,  so  that  exceptions 
could  not  be  taken.     The  motion  for  a  new  trial  was  made  on 
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a  case  and  exceptions  in  which  the  proceeding  was  set  out  in 
full,  and  we  held  that  as  the  error  of  law  appeared  in  the 
record  and  arose  in  the  course  of  the  trial,  and  the  plaintiflE 
had  no  opportunity  to  take  a  formal  exception,  we  would  on 
appeal  review  the  error  as  if  an  exception  had  been  inter- 
posed. The  reasons  for  the  decision  are  stated  in  the  opinion 
of  Andrews,  Ch.  J.,  and  do  not  in  any  way  interfere  with  the 
rule  we  have  followed  so  long. 

In  this  case  there  was  no  error  of  law  committed  by  the 
courts  below  in  refusing  to  set  aside  the  verdict  on  the  ground 
claimed  by  the  plaintiff.  It  was  a  complete  verdict,  although 
we  may  think  grossly  inadequate  if  the  plaintiff  were  entitled 
to  anything. 

It  was  a  matter  addressed  to  the  discretion  of  the  courts 
below,  and  we  cannot  interfere  with  its  exercise  in  this 
instance,  although  we  might,  sitting  in  the  court  below,  have 
come  to  an  entirely  different  conclusion  and  have  at  once  set 
the  verdict  aside. 

The  judgment  should  be  affirmed,  and  the  appeal  taken 
from  the  order  should  be  dismissed  and  the  defendant  granted 
one  bill  of  costs  only  as  upon  an  appeal  from  a  judgment. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  accordingly. 


Jenette  Nelson,   Appellant,   v.   Koswell  Eaton    Brown, 
Impleaded,  etc..  Respondent. 

A  person  claiming  dower  by  title  paramount  to  a  mortgage  upon  the  real 
estate  cannot  be  brought  into  court  in  an  action  to  foreclose  the  mort- 
gage, and  compelled  to  test  the  validity  of  her  dower. 

The  will  of  N.  gave  to  his  wife  the  use  and  income  of  his  real  estate  dur- 
ing life,  the  same  to  be,  as  stated,  **  enjoyed,  accepted  and  received  by 
her  in  lieu  of  dower,  and  in  addition  to  what  she  would  have  as  dower- 
ess  if  this  devise  was  not  so  made  to  her."  Held^  that  the  devise  was 
in  lieu  of  dower ;  and  that  the  devisee  having  accepted  the  provision 
made  was  not  entitled  to  dower. 

Certain  real  estate  of  which  N.  died  seized  was  subject  to  a  mortgage 
executed  by  him,  but  in  which  his  wife  did  not  join.    An  action  was 
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Inroiight  after  the  death  of  N.  to  foreclose  the  mortgage;  his  widow  was 
made  a  defendant  and  was  served  with  summons  and  complaint,  but  did 
not  appear.  The  complaint  contained  no  allegation  in  reference  to  her 
dower  right,  except  the  general  averment  that  defendants  "  have,  or 
claim  to  have,  some  interest  in  or  lien  upon  said  mortgaged  premises  " 
accruing  "subsequently  to  the  lien  of  said  mortgage."  The  judgment 
provided  that  the  premises  be  sold  "  subject  to  the  dower  therein  of  the 
defendant,"  Mrs.  N.  The  premises  were  purchased  by  the  plaintiff  in 
that  action.  In  an  action  brought  by  Mrs.  N.  to  recover  dower  in  said  real 
estate,  Tield,  that  the  proceedings  in  the  foreclosure  suit  were  ineffectual 
to  determine  the  question  as  to  plaintiff*s  right  to  dower ;  and  that 
defendant,  who  was  the  grantee  of  the  purchaser  at  the  sale,  was  not 
estopped  by  the  judgment  therein,  or  by  the  purchase  under  it,  from  , 
questioning  that  right. 

The  record  of  a  judgment,  in  order  to  conclude  either  of  the  party  litigants, 
must  be  conclusive  upon  both. 

Reported  below,  66  Hun,  311. 

(Argued  December  14,  18d4;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  December  9,  1892,  which  reversed  an 
interlocutory  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term,  and  also 
reversed  a  final  judgment  in  favor  of  plamtiff  entered  upon 
an  order  of  Special  Term  confirming  the  report  of  a  referee 
and  granted  a  new  trial. 

The  plaintiff  brought  this  action  as  the  widow  of  John 
Nelson,  deceased,  to  recover  dower  in  certain  lands,  of  which 
her  husband  died  seized.  The  action  was  defended  on  the 
ground  that  Nelson  left  a  will,  in  which  he  made  a  provision 
for  his  wife  in  lieu  of  dower,  which  she  had  accepted.  The 
will  was  made  in  1875,  and  contained  the  following  as  its 
second  provision :  "  I  hereby  devise  and  bequeath  unto  my 
beloved  wife,  Jenette  Nelson,  the  use,  income,  profits,  rents 
and  profits  of  all  my  real  estate  during  her  natural  life  to  be 
enjoyed,  accepted  and  received  by  her  in  lieu  of  dower  and 
in  addition  to  what  interest  she  would  have  as  doweress  if 
this  devise  was  not  so  made  to  her."  In  1884,  Nelson  execu- 
ted a  mortgage  upon  one  of  his  farms  to  secure  the  payment 
SioKBLs— Vol.  XCIX.        49 
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of  the  sum  of  $10,000.  The  plaintiff,  who  was  then  his  wife, 
did  not  join  in  the  mortgage.  Nelson  died  in  -March,  1889, 
and,  in  the  year  following,  Letitia  Howard,  an  assignee  of  the 
mortgage,  commenced  an  action  for  its  foreclosure.  This 
plaintiff  was  made  one  of  the  parties  defendant  to  that  action ; 
but  the  complaint  therein  made  no  allegation  respecting  her 
dower  riglit  or  other  reference  to  her  rights,  except  as  con- 
tained in  a  general  allegation  that  the  defendants  "  have,  or 
claim  to  have  some  interest  in,  or  lien  upon  the  said  mort- 
gaged premises,  or  some  part  thereof,  which  interest,  or  lien, 
if  any,  has  accrued  subsequently  to  the  lien  of  the  said  mort- 
gage," Mrs.  Nelson  was  served  with  the  summons  and  com- 
plaint ;  but  did  not  appear  or  answer.  The  foreclosure  action 
went  to  trial  upon  issues,  raised  on  the  part  of  other  defend- 
ants, relating  to  the  execution  of  the  mortgage,  to  the  mental 
capacity  of  the  mortgagor  and  to  the  consideration  for  the 
mortgage.  Notwithstanding  the  absence  of  any  issue  as  to 
Mrs.  Nelson's  rights,  the  judgment  in  foreclosure  provided 
that  the  premises  should  be  sold,  "  subject  to  the  dower  therein 
of  the  defendant,  Jenette  Nelson ;  "  following  in  that  respect 
a  finding  of  fact  and  conclusion  of  law  to  that  effect.  At  the 
sale  under  the  judgment  in  foreclosure,  the  premises  were 
purchased  by  the  plaintiff  in  the  action,  Letitia  Howard. 
Subsequently  she  conveyed  them  to  the  present  defendant  and 
respondent.  Brown. 

It  was  admitted,  at  the  trial  of  this  action,  by  the  plaintiff, 
Mrs.  Nelson,  that  she  took  possession  of  all  the  testator's  real 
estate  after  his  death,  under  the  provisions  of  his  will,  and  has 
ever  since  remained  in  the  use  of  it,  except  as  to  the  premises 
in  question. 

At  the  Special  Term  it  was  held  that  the  plaintiff's  right  to 
dower  was  adjudicated  in  the  foreclosure  action,  and  the  sale 
made  subject  thereto;  and  that,  therefore,  the  defendant, 
Brown,  was  not  in  a  position  to  deny  that  right.  The  court, 
also,  held  that,  by  virtue  of  the  testamentary  provision  above 
mentioned,  the  plaintiff  was  entitled  to  her  dower  in  addition 
to  a  life  estate  in  the  testator's  property. 
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Upon  appeal  to  the  General  Term  the  judgment  which  the 
plaintiff  had  recovered  at  the  Special  Term  was  reversed, 
upon  both  grounds,  and  a  new  trial  was  ordered.  The  plain- 
tiff now  appeals  to  this  court,  giving  the  usual  stipulation  for 
judgment  absolute  in  the  event  of  an  affirmance. 

Charles  J,  Palmer  for  appellant.  The  decree  in  the  fore- 
closure action  was  an  adjudication  upon  the  question  of  the 
plaintiff's  right  to  dower  and  it  cannot  be  questioned  col- 
laterally. {Runt  V.  Ilunt^  72  N".  Y.  218  ;  Jenkins  v.  Fahey^ 
73  id.  355  ;  Blakeley  v.  Calder^  15  id.  C17  ;  Howell  v.  MiUs^ 
65  id.  226 ;  Ilelck  v.  Reinhehner^  105  id.  473 ;  Cromwell  v. 
MacLeam,^  123  id.  474.)  Jenette  Nelson  not  having  joined  in 
the  mortgage,  through  the  foreclosure  of  which  Letitia 
Howard  obtained  title,  and  her  dower  being  a  right  founded 
constructively  upon  a  purchase  from  the  grantor  (Kursheedt 
v.  U,  D.  S,  List,  118  X.  Y.  358),  plaintiff's  right  of  dower 
cannot  be  cut  off,  excepting  the  will  is  construed  in  such  a 
way  as  to  force  her  to  an  election  between  legal  dower  and 
the  devise  of  a  greater  estate  provided  for '  her  in  the  will. 
{Lewis  V.  Smithy  9  N.  Y.  511 ;  Koiwalinka  v.  Schlegal^  104 
id.  125  ;  Bull  v.  Church,  5  Hill,  206 ;  Ad^it  v.  Adsit^  2 
Johns.  Ch.  442  ;  Sanford  v.  Jackson,  10  Paige,  266 ;  Church 
V.  Bull,  2  Den.  430 ;  Lewis  v.  Smith,  9  N.  Y.  502 ;  FulUr 
V.  Yates,  8  Paige,  325  ;  Havens  v.  Havens,  1  Sandf .  Ch.  324. 
331 ;    Wood  v.  Wood,  5  Paige,  596.) 

S.  W,  Petrie  for  respondent.  The  determination  of  the 
General  Term  that  the  defendant  Brown  is  not  estopped  by 
the  findings  and  the  judgment  in  the  foreclosure  action,  in 
which  Letitia  Howard  was  plaintiff  and  Jacob  A.  Churchill 
and  others  were  defendants,  from  denying  the  riglit  of  the 
plaintiff  herein  to  recover  dower,  and  that  the  question  is  not 
res  judicata,  is  upheld  by  tiie  decisions  of  this  court.  {Bank 
V.  Thompson,  55  N.  Y.  7 ;  Paijn  v.  Grant,  23  Hun,  134 ; 
MaZloney  v.  Horan,  49  N.  Y.  Ill ;  Lewis  v.  Smith,  9  id. 
502 ;  Frost  v.  Koon,  30  id.  428,  444 ;  K  L  S.  Bank  v.  Gold- 
ma7i,  75  id.  127 ;   Freeman  on  Judg.  §  159 ;  1  Greenl.  on  Ev, 
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§  524 ;  2  Kice  on  Ev.  §  721 ;  JBrower  v.  Bowers^  1  Abb.  Ct 
App.  Dec.  219 ;  Vcm  Camp  v.  Fowler,  41  N.  T.  S.  K.  SO- 
BS ;  133  N.  Y.  600 ;  Zawr&nce  v.  Campbell^  32  id.  455  ;  WU- 
liams  V.  IlaySy  46  N.  T.  S.  R.  100 ;  Stanna/rd  v.  HtibheU^ 
123  N.  Y.  520,  529 ;  Stowell  v.  Chamherlam,  60  id.  272 ; 
House  V.  Lochwood,  137  id.  259,  268  ;  Hector,  etc.,  v.  Macky 
93  id.  488.)  That  the  testator  gave  plaintiff  a  life  estate  in 
all  his  lauds  cannot  be  doubted,  and  the  language  used  clearly 
indicates  the  intention  on  the  part  of  the  testator  that  such 
life  estate  was  to  be  in  lieu  of  dower.  {Brown  v.  Lyon,  6  X. 
Y.  419 ;  Morris  v.  Sickly,  133  id.  456 ;  Phillips  v.  DameSy 
92  id.  199 ;  Roe  v.  Vhigut,  117  id.  204 ;  Williams  on  Exrs. 
[6th  Am.  ed.]  1162  ;  Starr  v.  Starr,  132  N.  Y.  154  ;  Rose^ 
loom  V.  Boseboom,  81  id.  356 ;  Van  Vechten  v.  Keator,  63  id* 
62 ;  Trustees,  etc.,  v.  Kellogg,  16  id.  83  ;  Sweet  v.  Chase,  2  id. 
73 ;  Chace  v.  Lamphere^  51  Hun,  524 ;  Crozier  v.  Bray,  120  N. 
Y.  366;  Akin  v.  Kellogg,  119  id.  441;  Chamberlain  v. 
Chamberlain,  43  id.  424;  In  re  Benson,  96  id.  499.)  The 
appearance  by  defendant  in  the  proceedings  subsequent  to 
interlocutory  judgment  and  prior  to  final  judgment  was  no 
waiver  of  his  right  to  appeal.  {Barker  v.  White^  58  N.  Y. 
204,  209,  211.) 

Gray,  J.  We  think  the  General  Term  held  correctly  upon 
the  two  propositions,  for  which  this  appellant  contends.  The 
proceedings  in  the  foreclosure  action  were  ineffectual  to 
determine  the  question  of  the  plaintiffs  right  to  dower  in  the 
mortgaged  lands.  By  failing  to  join  with  her  husband  in 
the  execution  of  the  mortgage,  her  inchoate  dower  right 
remained  unaffected  and  superior  to  the  mortgage.  When 
after  her  husband's  death,  the  action  of  foreclosure  was 
brought,  though  she  was  made  a  party  defendant,  the  com- 
plaint tendered  no  issue  upon  her  right  to  dower.  The 
general  allegation  to  the  effect  that  the  defendant  had,  or 
claimed  to  have,  some  interest  in  the  mortgaged  premises^ 
which  had  accrued  subsequently  to  the  lien  of  tie  mortgage, 
could  have  no  reference  or  relation  to  her  dower  right,  if  it 
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existed;  for  it  would  have  been  a  right  paramount  to  that  of 
the  mortgagee.  It  is  not  proper  to  say  that  the  allegation  had 
no  meaning  as  to  Mrs.  Nelson ;  for  if  she  took  only  a  life 
estate  under  the  will  of  her  husband,  that  would  have  been  an 
interest  which  had  accrued  subsequently  to  the  Ken  of  the 
mortgage.  If  she  accepted  the  provision  for  a  life  estate  in 
the  testator's  real  property  in  lieu  of  her  dower,  her  interest 
in  the  mortgaged  premises  was  subordinate  to  the  mortgagee's. 
The  question  of  the  competency  of  adjudicating  in  foreclosure 
proceedings  upon  a  dower  right  has  been  passed  upon  in  the 
case  of  Merchants^  Bank  v.  Thomson  (55  N.  Y.  7).  The  wife, 
there,  did  not  join  in  the  mortgage ;  but  she  was  made  a  party 
defendant  in  the  action  to  foreclose  it,  though  there  was  no 
averment  in  the  complaint  relating  to  her.  Folgeb,  Ch.  J., 
in  the  course  of  his  opinion,  said :  "  A  foreclosure  action  is 
not  the  proper  mode  to  litigate  rights  claimed  in  priority  or 
hostility  to  the  mortgage.  A  judgment  passing  upon  them 
is  erroneous.  A  person  claiming  dower  by  title  paramount  to 
the  mortgage  cannot  be  brought  into  court  in  such  a  suit 
to  contest  the  validity  of  her  dower.  The  position  is  the  same 
as  if  she  had  not  been  a  party  to  the  foreclosure  action." 
That  opinion  was  founded  upon  the  inadequacy  of  the  pro- 
ceeding to  determine  the  question  of  dower ;  not  only  because 
of  the  non-existence  of  any  issue  respecting  the  dower  right, 
but  because  the  wife  could  not  be  compelled  to  come  into 
such  a  proceeding,  and  there  to  litigate  her  rights.  It  is  very 
evident,  as  no  issue  had  been  tendered,  nor  made,  as  to 
Mrs.  Nelson's  dower  right,  and  as  the  question  was  not  one 
which  was  essential  or  material  to  be  decided  in  the  foreclosure 
action,  that  no  valid  adjudication  thereupon  could  be  made. 
The  appellant,  however,  insists  that  the  judgment  is  binding 
upon  the  respondent,  as  the  grantee  of  Letitia  Howard,  the 
plaintiff  in  the  foreclosure  action ;  who,  by  buying  at  the  sale 
made  thereunder,  thereby  submitted  to  and  was  bound  by 
the  decision  of  the  court.  Had  the  appellant,  herself,  been 
concluded  by  the  judgment  rendered,  that  would  be  true. 
The  judgment  then  would  stand  as  a  valid  adjudication  upon 
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her  dower  right ;  which  this  respondent  conld  not  have  dis- 
puted. But  that  was  not  its  effect.  She  was  not  bound  by 
it,  and,  therefore,  it  could  not  conclude  the  respondent ;  under 
the  settled  and  familiar  rule,  that  the  record  of  a  judgment, 
in  order  to  conclude  either  of  the  party  litigants,  must  be  con- 
clusive upon  both.  The  operation  of  the  rule  must  be  mutual. 
(1  Greenl.  Ev.  sec.  52dt.) 

The  question  then  becomes  one  of  the  proper  meaning  to  be 
given  to  the  provision  which  the  testator  makes  for  his  wife. 
He  gives  her  the  "  use,  income,  etc.,  etc.,  of  all  his  real  estate 
during  her  natural  life  to  be  enjoyed,  accepted  and  received  by 
her  in  lieu  of  dower,  and  in  addition  to  what  interest  she  would 
have  had  as  doweress  if  this  devise  was  not  so  made  to  her." 
The  diflSculty  in  construing  this  testamentary  provision  is  occa- 
sioned by  the  involved  language ;  the  appellant  insisting  that 
it  shows  that  the  testator  intended  something  for  his  wife  in 
addition  to  the  life  estate  devised.  It  is  very  plausibly  urged  in 
her  behalf,  that,  if  only  a  life  estate  was  intended,  the  language 
would  have  ended  with  the  words  "  in  lieu  of  dower,"  But 
it  is  impossible  to  give  to  those  words  their  legitimate  and 
legal  effect,  and  to  hold  that  an  estate  was  devised  to  the 
widow,  in  addition  to  what  she  would  be  entitled  to  as  dower 
under  the  statute.  "Words  so  clear  and  important  in  their 
bearing  cannot  be  regarded  as  meaningless  and,  yet,  that 
would  be  the  result,  if  we  should  hold  with  the  appellant. 
Their  office  was  plain  ;  proper  effect  should  be  given  to  them, 
and  a  careful  analysis  of  the  language  sufficiently  warrants 
the  conviction  that  the  testator  intended  to  give  a  life  estate 
in  his  property,  which,  if  accepted,  should  be  in  lieu  of  dower. 
If  it  was  intended  to  be  a  provision,  in  addition  to  what  his 
widow  would  be  entitled  to  as  dower,  then  it  was  easier  to  say 
so  and*  more  natural,  than  to  have  coupled  with  the  provision 
a  clause  containing  expressions  of  a  very  negative  character, 
if  considered  as  a  recognition  of  a  right  to  dower  besides. 
The  language  "  in  addition  to  what  interest  she  would  have 
had  as  doweress  if  this  devise  was  not  so  made  to  her  "  sug- 
gests, almost  instantly,  the  existence  in  the  testator's  mind  ot 
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the  idea  that  as  the  making  of  the  devise  precluded  his 
wife  from  claiming  dower  an  explanation  was  proper  to  show 
that  he  was  giving  her  a  larger  interest  in  his  estate.  It  was, 
of  course,  an  unnecessary  thing  to  do ;  and  tended  to  a  con- 
fusion of  ideas ;  but,  unless  regarded  as  explanatory  in  its  pur- 
pose, I  think  the  language  would  be  incompetent  to  convey 
any  idea  of  what  the  testator  had  in  mind.  It  seems  more  in 
accord  with  the*  natural  operation  of  the  lay  mind  to  so  inter- 
pret this  language.  Having  directed  the  life  estate  to  be 
accepted  and  received  by  his  wife  in  lieu  of  dower,  the  testator 
follows  the  direction  with  language,  which  softens  its  expression 
by  explaining  the  greater  advantage  accruing  to  the  recipient. 

The  often  arduous  effort  imposed  upon  the  courts  to  find 
the  intention  of  a  testator  is  more  safely  accomplished  by  tak- 
ing language  in  its  ordinary  sense  and  in  giving  to  words, 
used  simply,  or  in  some  legal  combination,  that  meaning  which 
the  lay  mind  usually  would  attach,  or  which  has  been  acquired 
by  frequent  and  familiar  usage.  It  is  difficult  to  conceive  of  a 
testamentary  gift  being  made,  to  be  accepted  in  lieu  of  dower, 
which,  nevertheless,  is  to  bo  in  addition  to  dower ;  whether 
the  ordinary  lay  mind,  or  the  subtler  mind  of  the  lawyer  makes 
the  effort.  Harmony  in  the  provision  is  only  found  in  read- 
ing the  conclusion  of  the  clause  in  question  as  explanatory  of 
what  had  preceded,  and  the  general  rule  is  adhered  to,  which 
requires  effect  to  be  given,  where  it  is  possible,  to  all  the  pro- 
visions of  a  will.  However  greatly  dower  is  favored  in  the 
law,  it  is  never  favored  at  the  cost  of  a  disregard  of  such 
express  words  as  we  find  in  this  provision.  They  contain  a 
direct  expression  of  intention  and  fall  readily  under  the  excep- 
tion mentioned  in  the  cases  cited  by  the  appellant  of  Levm  v. 
Smith  (9  N.  Y.  511),  and  Konvalmka  v.  Schlegd  (104  id.  125). 

I  think  the  decision  of  the  General  Term  was  correct.  The 
order  appealed  from  should  be  affirmed  and,  under  the  stipu- 
lation of  the  appellant,  judgment  absolute  should  be  ordered 
for  the  respondent,  with  costs  in  all  the  courts. 

All  concur,  except  Feckham,  J.,  not  voting,  and  Haight, 
J.,  not  sitting. 

Ordered  accordingly. 
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Benjamin  B.  Stbong,  Appellant,  v.  LoinsA.  A.  Sheffield^ 

Bespondent. 

li  seems,  where  a  creator,  whose  demand  is  due,  is  requested  by  his  debtof 
to  extend  the  time  of  payment,  and  a  third  person  undertakes,  in  con- 
sideration of  forbearance  being  given,  to  become  liable  as  surety  or  other- 
wise, and  the  creditor,  although  he  enters  into  no  enforcible  agree- 
ment, does  in  fact  forbear  for  a  reasonable  time  in  reliance  upon  the 
undertaking,  this  furnishes  a  good  consideration  for  the  collatend 
agreement. 

In  an  action  against  defendant  as  indorser  of  a  note  payable  on  demand, 
given  by  the  maker  to  plaintiff  to  secure  an  antecedent  indebtedness, 
it  appeared  that  there  was  no  request  for  forbearance,  but  plaintiff,  as 
he  testified,  agreed  that  he  would  not  pay  the  note  away,  or  put  it  in 
bank  for  collection,  but  would  hold  it  until  such  time  as  he  wanted  the 
money,  and  would  then  make  demand  for  it,  and  upon  this  defendant, 
at  the  maker's  request,  indorsed  the  note.  Held,  that  the  evidence  failed 
to  disclose  any  consideration  for  the  indorsement. 

Reported  below,  66  Hun,  349. 

(Submitted  December  17,  1894;  decided  January  15,  1896.) 

Appeal  from  judgment  of  the  Greneral  Term  of  tlie 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  12,  1892,  which  reversed  a 
judgment  in  favor  of  defendant,  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  triaL 

This  was  an  action  upon  a  promissory  note. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Cornelius  E,  Kene  for  appellant.  The  motions  for  dis- 
missal of  the  complaint  were  properly  denied  and  the  ques- 
tions of  fact  were  properly  submitted  by  the  trial  justice  to 
the  jury.  (1  Pars,  on  Cont.  245,  440;  Kmg  v.  Uptotiy  8 
Greenl.  387;  Siting  v.  Vanderling,  4  Johns.  237;  Muit- 
head  V.  Kirkpatrick^  21  Penn.  St.  237;  Coulter  v.  Riohr 
mondj  59  K  Y.  47 ;  McNaught  v.  McClaughty^  42  id.  33; 
Meyer  v.  Hihsher^  47  id.  265.) 

Martin  J.  Keogh  for  respondent.  The  evidence  of  plain- 
tiff shows  that  no  extension  of  credit  was  contemplated  by 
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him.     His  agreement  was  that  he  was  not  to  sue  the  debtoi  imtil 
such  times  as  he  wanted  money.     He  wanted  a  paper  on  which 
he  could  sue  at  once,  if  he  chose  to  do  so.    There  can  be  no  recov- 
ery on  this  instrument,  therefore,  as  to  Louisa  A.  Sheffield,  as 
there  is  no  pretense  of  any  consideration  as  to  her.     {H,  R. 
Bank  v.  Meyer ^  16  N.  Y.  Supp.  8Y2  ;  Laws  of  1884,  chap.  381 ; 
Hendricks  v.  Isaacs^  11 Y  N.  Y.  411.)    The  evidence  does  not 
show  any  agreement  between  plaintiff  and  defendant,  Louisa 
A.  Sheffield,  whereby  plaintiff  was  to  forbear  for  a  time  pro- 
ceedings to  enforce  his  claim  on  the  antecedent  debt  against 
the  husband.     The  duration  of  the  alleged  forbearance  was 
left  wholly  uncertain,  and  was  such  as  could  be  of  no  benefit 
to  the  debtor  or  detriment  to  the  creditor.     {Jones  v.  Ash- 
humham,  4  East,  455 ;  Nelson  v.  Serle^  4  M.  &  W.  795 ;  Bia^ 
lev  V.  Ream^  3  P.  &  W.  282 ;  Rix  v.  Adams^  9  Vt.  233.) 
The  terms  of  the  note  cannot  be  varied  by  parol.     The  clayu 
that  an  instrument  which  can  by  its  terms  be  sued  upon  imme- 
diately, creates  a  barrier,  upon  which  no  suit  can  be  brought 
for  a  time  certain,  is  absurd.     {Bunnell  v.  E.  Z.  Co.,  3  N.  Y. 
Supp.  591.)    Plaintiff  does  not  pretend  that  he  ever  requested 
defendant  to  indorse  the  note,  or  that  she  ever  requested  him 
not  to  sue  her  husband.     He  called  the  husband  to  prove  what 
agreement  took  place  between  husband  and  wife.     The  agree- 
ment, even  if  it  was  material,  was  void.     (Laws  of  1884,  chap. 
381;  Ilmdricks  v.  haacs,  117  N.  Y.  411.)    The  plaintiff 
does  not  occupy  the  position  of  a  honafide  holder  of  the  note, 
who  received  the  same  before  maturity  for  value.     {Peck  v. 
Burwell,  48  Hun,  471 ;  Story  on  Prom.  Notes,  §  190 ;  P. 
Bank  V.  Bach^  30  Hun,  351 ;  Stalker  v.  McDonald^  6  Hill, 
93.)     Plaintiff  being   the   payee  of  the   note  and  the  first 
indorser  thereon,  he  can  sue  all  prior  parties,  but  cannot  sue  a 
subsequent  indorsee.     The  motion  to  dismiss  on  this  ground, 
at  the  close  of  plaintiff's  case,  should  have  been  granted ;  and 
the  reversal  of  the  order  refusing  to  grant  it  was  correct. 
(Daniel  on  Neg.  Inst.  §  1202 ;  Bacon  v.  Bumham^  37  N.  Y. 
614.)     Defendant  is  sued,  not  as  a  maker,  but  as  an  indorser. 
There  must  be  a  demand  and  notice  to  hold  her  as  an  indorser, 
SiOKELs — Vol.  XCIX.        50 
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The  notary  admits  he  made  no  demand.  Hence  his  notice  of 
protest,  even  if  it  had  been  received  by  mail,  is  not  available 
for  any  purpose,  and  defendant  is  not  liable.  ( Warwick  v. 
Crane,  4  Den.  450 ;  Meise  v.  Newman,  76  Hun,  341.) 

Andrews,  Ch.  J.  The  contract  between  a  maker  or 
indorser  of  a  promissory  note  and  the  payee  forms  no  excep- 
tion to  the  general  rule  that  a  promise,  not  supported  by  a 
consideration,  is  nudum  pactum.  The  law  governing  com- 
mercial paper  which  precludes  an  inquiry  into  the  considera- 
tion as  against  honajide  holders  for  value  before  maturity,  has 
no  application  where  the  suit  is  between  the  original  parties 
to  the  instrument.  It  is  undisputed  that  the  demand  note 
upon  which  the  action  was  brought  was  made  by  the  husband 
of  the  defendant  and  indorsed  by  her  at  his  request  and 
delivered  to  the  plaintiff,  the  payee,  as  security  for  an  anteced- 
ent debt  owing  by  the  husband  to  the  plaintiff.  The  debt 
of  the  husband  was  past  due  at  the  time,  and  the  only  con- 
sideration for  the  wife's  indorsement,  which  is  or  can  be 
claimed,  is  that  as  part  of  the  transaction  there  was  an  agree- 
ment by  the  plaintiff  when  the  note  was  given  to  forbear  the 
collection  of  the  debt,  or  a  request  for  forbearance,  which  was 
followed  by  forbearance  for  a  period  of  about  two  years  sub- 
sequent to  the  giving  of  the  note.  There  is  no  doubt  that  an 
agreement  by  the  creditor  to  forbear  the  collection  of  a  debt 
presently  due  is  a  good  consideration  for  an  absolute  or  con- 
ditional promise  of  a  third  person  to  pay  the  debt,  or  for  any 
obligation  he  may  asBunie  in  respect  thereto.  Nor  is  it  essen- 
tial that  tlie  creditor  should  bind  himself  at  the  time  to  for- 
bear collection  or  to  give  time.  If  he  is  requested  by  his 
debtor  to  extend  the  time,  and  a  tliird  person  undertakes  in 
consideration  of  forbearance  being  given  to  become  liable  as 
surety  or  otiierwise,  and  the  creditor  does  in  fact  forbear 
in  reliance  upon  the  undertaking,  although  he  enters  into 
no  enforcible  agreement  to  do  so,  his  acquiescence  in  the 
request,  and  an  actual  forbearance  in  consequence  thereof  for 
a  reasonable  time,  furnishes  a  good  consideration  for  the  col- 
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lateral  undertaking.  In  other  words,  a  request  followed  by 
performance  is  sufficient,  and  mutual  promises  at  the  time  are 
not  essential,  unless  it  was  the  understanding  that  the  prom- 
isor was  not  to  be  bound,  except  on  condition  that  the  other 
party  entered  into  an  immediate  and  reciprocal  obligation  to 
do  the  thing  requested.  {Morion  y.  Burn,  7  A.  &  E.  19 ; 
WilbyY.Elgee,  L.  R,  10  C.  P.  497;  King  v.  Upton,  4 
Maine,  387 ;  Leake  on  Con.  p.  54 ;  Am.  Lead.  Cas.  vol.  2, 
p.  96  et  aeq,  and  cases  cited.)  Th^  general  rule  is  clearly,  and 
in  the  main  accurately,  stated  in  the  note  to  Forth  v.  Sta/nton 
(1  Saund.  210,  note  5).  The  learned  reporter  says :  "  And  iu 
all  cases  of  forbearance  to  sue,  such  forbearance  must  be  either 
absolute  or  for  a  definite  time,  or  for  a  reasonable  time  ;  for- 
bearance for  a  little,  or  for  some  time,  is  not  sufficient."  The 
only  qualification  to  be  made  is  that  in  the  absence  of  a 
specified  time  a  reasonable  time  is  held  to  be  intended. 
{OldersJiOAJOY.  King,  2  H.  &  N.  517;  CalhmaY.  GhamdleTy 
36  Mich.  320.)  The  note  in  question  did  not  in  law  extend 
the  payment  of  the  debt.  It  was  payable  on  demand,  and 
although  being  payable  with  interest  it  was  in  form  consistent 
with  an  intention  that  payment  should  not  be  immediately 
demanded,  yet  there  was  nothing  on  its  face  to  prevent  an 
immediate  suit  on  the  note  against  the  maker  or  to  recover 
the  original  debt.  {MerriU  v.  Todd,  23  K  Y.  28 ;  Shutts  v. 
Fvngan^,  100  id.  639.) 

In  the  present  case  the  agreement  made  is  not  left  to  infer- 
ence, nor  was  it  a  case  of  request  to  forbear,  followed  by 
forbearance,  in  pursuance  of  the  request,  without  any  promise 
on  the  part  of  the  creditor  at  the  time.  The  plaintiff  testified 
that  there  was  an  express  agreement  on  his  part  to  the  effect 
that  he  would  not  pay  the  note  away,  nor  put  it  in  any  bank 
for  collection,  but  (using  the  words  of  the  plaintiff)  "  I  will 
hold  it  until  such  time  as  I  want  my  money,  I  will  make  a 
demand  on  you  for  it."  And  again:  "No,  I  will  keep  it 
until  such  time  as  I  want  it."  Upon  this  alleged  agreement 
the  defendant  indorsed  the  note.  It  would  have  been  no 
violation  of  the  plaintiff's  promise  if,  immediately  on  receiving 
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the  note,  he  had  commenced  suit  upon  it.  Such  a  suit  would 
have  been  an  assertion  that  he  wanted  the  money  and  would 
have  fulfilled  the  condition  of  forbearance.  The  debtor  and 
the  defendant,  when  they  became  parties  to  the  note,  may 
have  had  the  hope  or  expectation  that  forbearance  would  fol- 
low, and  there  was  forbearance  in  fact.  But  there  was  no 
agreement  to  forbear  for  a  fixed  time  or  for  a  reasonable  time, 
but  an  agreement  to  forbear  for  such  time  as  the  plaintiff 
should  elect.  The  considef ation  is  to  be  tested  by  the  agree- 
ment, and  not  by  what  was  done  under  it.  It  was  a  case  of 
mutual  promises,  and  so  intended.  We  think  the  evidence 
failed  to  disclose  any  consideration  for  the  defendant's  indorse- 
ment, and  that  the  trial  court  erred  in  refusing  so  to  rule. 

The  order  of  the  General  Term  reversing  the  judgment 
should  be  affirmed,  and  judgment  absolute  directed  for  the 
defendant  on  the  stipulation,  with  costs  in  all  courts. 

All  concur,  except  Gkay  and  Babtlbtt,  JJ.,  not  voting^ 
and  Haiqht,  J.,  not  sitting. 

Ordered  accordingly. 


150  ^^^       Maograne  Coxe,  as  Eeceiver,  etc..  Appellant,  v.  The  Stats 

OF  New  York,  Eespondent. 

The  title  of  the  State  to  the  seacoast  and  the  shores  of  tidal  rivers  is  aa 
incident  and  part  of  its  sovereignty,  which  cannot  be  surrendered,  alien- 
ated or  delegated,  except  for  some  public  purpose  or  some  reasonable 
use  which  can  fairly  be  said  to  be  for  the  public  benefit. 

A  grant  made  by  the  legislature  not  within  the  limits  of  the  powers  pos- 
sessed by  the  state  does  not  constitute  a  contract  between  the  state  and 
the  grantee  which  is  beyond  the  power  of  revocation  by  a  subsequent 
legislature. 

Power  conferred  by  the  legislature  upon  a  public  body  for  a  special  pur- 
pose and  applicable  to  a  particular  case  is  not  taken  away  by  the  pas- 
sage of  a  subsequent  statute,  general  in  its  language,  scope  and  appKca- 
tion;  the  power  is  deemed  to  be  repealed  only  when  the  language  of  the 
later  statute  discloses  such  an  intention,  or  where  the  two  enactmenti 
are  so  repugnant  to  each  other  that  both  cannot  stand. 

The  provisions  of  the  act  "  to  authorize  the  drainage  of  marsh  lands"  (Chap. 
844,  Laws  of  1868,  amended  by  chap.  282,  Laws  of  1869),  so  far  as  they 
attempt  to  confer  upon  the  corporation  organized  under  the  act  the 
right  of  property  in  the  lands  and  dominion  over  the  waters  designated. 
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are  repugnant  to  the  provision  of  the  Federal  Constitution  (§  8,  art.  1), 
which  confers  upon  congress  the  exclusive  power  to  regulate  foreign 
and  interstate  commerce. 

The  said  act  is  also  violative  of  the  provision  of  the  State  Constitution  (§  1©, 
art.  3),  which  provides  that  no  local  or  private  bill  shall  be  passed 
embracing  more  than  one  subject,  and  that  shall  be  expressed  in  the  title. 

The  said  act  was,  therefore,  wholly  ineffectual  to  divest  the  state  of  its 
ownership  of  the  lands  under  water  referred  to  therein  or  to  vest  any 
right  in  or  title  to  the  same  in  the  corporation. 

But  ?ield,  that  a  corporation  having  been  organized  under  said  act,  and  it 
having  assumed  and  exercised  corporate  powers  thereunder,  it  became  a 
corporation  de  facto  if  not  de  jure,  and  it  required  the  judgment  of  a 
tompetent  court  or  an  express  act  of  the  legislature  to  terminate  its 
existence. 

The  corporation  accepted  the  powers  and  franchises  conferred  by  the  act 
and  paid  into  the  state  treasury  the  amount  fixed  by  the  commissioners 
appointed  under  the  act,  as  the  value  of  the  state  lands  under  water 
sought  to  be  granted  by  the  state  to  it,  and  thereafter  the  powers  ^nd 
franchises  so  sought  to  be  conferred  having  been  taken  away  by  the 
Repealing  Act  of  1875  (Chap.  267,  Laws  of  1875),  lield,  that  the  com- 
pany had  a  just  claim  against  the  state  for  the  amount  so  paid;  and  that 
a  receiver  of  the  corporation  appointed  by  order  of  the  court  had  a 
suflacient  standing  to  enforce  the  cbiim. 

The  company  in  April,  1876,  filed  with  the  commissioners  of  the  land  ofilce 
a  claim  for  the  money  so  paid,  as  authorized  by  said  Repealing  Act.  The 
commissioners  laid  the  claim  upon  the  table  and  took  no  further  action  in 
regard  therto.  Upon  application  of  one  of  the  creditors  of  the  corpora- 
tion an  act  was  passed  in  1884  (Chap.  817,  Laws  of  1884)  authorizing  the 
payment  of  judgments  against  the  company,  recovered  before  the  passage 
of  the  Repealing  Act,  and  appropriating  money  for  that  purpose.  In 
proceedings  before  the  Board  of  Claims  to  recover  said  claim,  hdd,  that 
it  was  not  barred  by  the  provision  of  the  State  Constitution  (§  14,  art.  7) 
prohibiting  the  audit  and  payment  of  any  claim  which  as  between  citi- 
zens of  the  state  would  be  barred  by  lapse  of  time;  that  the  legislature  had 
power  to  constitute  the  commissioners  of  the  land  office  a  tribunal  to  audit 
the  claim,  and  that  this  was  done  in  and  by  the  Repealing  Act;  that  the 
presentation  of  the  claim  to  that  tribunal  was  equivalent  to  the  com- 
mencement of  a  suit  between  individuals  and  suspended  the  operation  of 
the  Statute  of  Limitations;  that  the  directionin  the  act  requiring  the  com- 
missioners to  report  to  the  next  legislature  was  not  a  limitation  upon 
their  powers,  but  was  merely  directory,  and  so  jurisdiction  was  not  lost 
by  failure  to  comply  with  that  direction,  nor  was  the  power  conferred 
upon  them  repealed  or  fn  any  way  affected  by  the  passage  of  the  act 
(Chap.  444,  Laws  of  1876)  creating  the  board  of  audit;  that,  therefore, 
the  daim  was  still  pending  before  the  commissioners  at  the  time  of 
the  passage  of  the  act  of  1898  (Chap.  425,  Laws  of  1898)  transferring  all 
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Buch  claims  to  the  Board  of  Claims;  and  that  the  claimant  was  entitled 
to  recover  the  amount  so  paid  by  the  corporation  with  interest  from  the 
time  of  filing  the  claim,  less  the  amount  paid  by  the  state  under  the 
appropriation  of  1884. 

(Argued  December  18,  1894;  decided  January  15,  1895.) 

Appeal  from  an  award  of  the  Board  of  Claims,  made  May 
26, 1894,  which  directed  an  award  of  nothing  to  be  entered. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Julien  T,  Dawies^  E,  B.  IlinBdale  and  Byron  Traver  for 
appellant.  The  general  scheme  of  the  act  of  1868  was  uncon- 
stitutional ;  the  right  to  dyke  was,  therefore,  destroyed,  and, 
hence,  the  grant  of  land  under  water  fell  with  the  rest  of  the 
act  and  was  void  for  uncertainty.  {Stuart  y.  Palmer^  74  N. 
Y.  183 ;  Kean  v.  D,  D,  Co.,  46  X.  J.  L.  91 ;  Wurts  v.  Iloa^- 
land,  114  U.  S.  613 ;  Carter  v.  T.  W,  Co.,  18  N.  J.  Eq.  53; 
Wheeler  v.  Spinola,  54  K  T.  37Y,  388 ;  Rollin  v.  PickeU, 
2  Hill,  552 ;  Jackson  v.  liosevelt,  13  Johns,  96.)  Section  12 
of  the  act  of  1868,  so  far  as  it  authorized  the  grant  of  lands 
under  water  to  the  Marsh  Land  Company,  was  null  and  void. 
{Langdon  v.  Mayor',  etc.,  93  N.  Y.  129 ;  3  Wash,  on  Keal 
Prop.  [4th  ed],  118  ;  Black's  Pomeroy  on  Water  Eights,  §  240 ; 
Gould  Law  of  Waters  [2d  ed.],  §§  18,  44;  Angell  on  Tide 
Waters,  158;  Angell  on  Highways  [3d  ed.],  §  53;  Tyler's 
Law  of  Boundaries,  33,  40  ;  Hall's  Essay  on  Seashore,  296 
Saunders  v.  iV.  Y.  C  &  H.  i2.  B.  R.  Co.,  Yl  Hun,  160 
Derrnott  v.  State,  99  K.  Y.  701 ;  Smith  v.  City  of  Rochester^ 
92  id.  463 ;  /.  C  R.  R.  Co.  v.  Illinois,  146  U.  S.  387 
Shively  v.  Boiolhy,  152  id.  1 ;  Hardin  v.  Jordan,  140  id.  371 
Ruinsey  v.  N.  Y.  c6  iT.  E.  R.  R.  Co.,  133  N.  Y.  79 ;  Bedlow 
V.  N.  Y.  F.  I).  D.  Co.,  112  id.  263 ;  B.  M.  Co.  v.  /.  W.  Co.,  129 
id.  155  ;  Gibhons  v.  Ogden,  9  Wheat.  1 ;  Hannon  v.  City  of 
Chicago,  147  U.  S.  396;  Smith  v.  Alabama,  124  id.  465.) 
The  act  of  1868,  so  far  as  it  attempted  to  authorize  the  grant 
of  lands  under  water  to  this  company,  was  void,  as  a  violation 
of  article  3,  section  16  of  the  Constitution.     {Astor  v.  A.  R. 
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Co,,  113  N.  T.  93 ;  Johnson  v.  Sj>ic€r,  107  id.  185 ;  Cooley 
Const.  Lim.  [6th  ed.]  177  ;  PeopU  ex  rel.  v.  BriggSy  50  N. 
T.  553,  567  ;  In  re  Van  Aiitwerp,  56  id.  261, 267 ;  In  re  M. 
G.  Z.  Co.,  85  id.  526 ;  Greenwood  v.  K  Co,,  105  U.  S.  13, 
19 ;  Mumma  v.  P.  Co.,  8  Pet.  281,  286 ;  Fletcher  v.  Peck, 
6  Cranch,  135;  People  v.  O'Brien,  111  N.  Y.  1,  56.)  No 
evidence  was  necessary  to  demonstrate  the  unconstitutionality 
of  the  grant  to  the  company,  and,  therefore,  none  was  offered 
except  public  documents  of  which  the  board  might  have  taken 
judicial  notice.  The  grant  being  statutory,  it  became  a  ques- 
tion of  construction,  and  the  invalidity  of  the  grant  was  and 
is  to  be  determined  upon  arguments  deduced  from  the  law 
itself.  {People  ex  rel,  v.  Durston,  119  N.  Y.  569 ;  B,  M.  Co. 
V.  B,  S,  I.  Works,  129  id.  155 ;  Bell  v.  Gough,  23  N.  J.  L. 
646  ;  J9.  College  v.  Woodward,  4  Wheat.  578 ;  Mayor,  etc,, 
V.  M.  B.  Co,,  143  N.  Y.  1,  26 ;  Santennis  v.  Ladew,  140  id. 
463  ;  In  re  Cooper,  93  id.  507,  512  ;  Detmold  v.  Drake,  46 
id.  318,  325  ;  People  v.  Stepheiis,  71  id.  527;  McMaster  v. 
State,  108  id.  555 ;  U,  S,  Bank  v.  P,  Bank,  9  Wheat.  104.) 
If  this  court  determines  that  the  Board  of  Claims  was  wrong, 
it  should  not  send  the  claim  back  there  to  be  re-tried.  The 
facts  are  undisputed,  and  this  court  ought,  therefore,  in  the 
furtherance  of  justice,  to  frame  such  a  judgment  as  the  facts 
entitle  the  claimant  to  have,  with  instructions  to  the  Board  of 
Claims  to  foll6w  it.  {Sayre  v.  State,  123  N.  Y.  291 ;  Biggs 
V.  Palmer,  115  id.  506.)  The  claim  was  properly  before  the 
Board  of  Claims.  {Cole  v.  State,  102  N.  Y.  48 ;  People  v. 
Denison,  84  id.  272  ;  Lewis  v.  State,  96  id.  71  ;  Bexford  v. 
State,  105  id.  229  ;  Gat^  v.  State,  128  id.  22] .)  The  land 
board  had  competent  jurisdiction  to  dispose  of  the  claim. 
{People  V.  Terry,  108  IS".  Y.  1 ;  Mayor,  etc,  v.  Sands, 
105  id.  210,  218 ;  Wood  v.  Suprs,,  136  id.  403,  411 ;  People 
V.  Eddy,  57  Barb.  593;  Stief  v.  Uart,  1  N.  Y.  20; 
PeopU  v.  Hicks,  15  Barb.  153;  O'llara  v.  StaU,  112  K  Y. 
146 ;  Parmenter  v.  State,  135  id.  154.)  This  claim  was  not 
baiTed  by  any  existing  provision  of  law.  {O^Hara  v.  State, 
112  K.  Y.  146 ;    Corkings  v.  StuU,  99  id.  491 ;   Evanis  v. 
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OleveUmd^  72  id.  486 ;  0:reme  v.  Martme^  21  Hun,  136  ;  84 
N.  Y.  648 ;  Edmum  v.  SU  JoJm^  90  id.  461.)  The  doctrine 
of  Idchea  and  acquiescence  cannot  be  successfully  invoked  as 
a  defense  by  the  state.  {Pickard  v.  Sears^  6  Ad.  &  El.  474; 
N,  T.  E.  Co,  V.  Eothery,  107  K  Y.  310 ;  GaZway  v.  M.  E. 
Co.,  128  id.  132;  FuWwood  v.  FuUwood,  L.  K.  [9  Ch.  Div.] 
176 ;  Pa/rmenter  v.  State,  135  N.  Y.  154.)  The  act  creating 
a  state  board  of  audit  worked  no  repeal  of  this  act  of  1875. 
{In  re  Curaer,  89  N.  Y.  401,  403 ;  Wood  v.  Suprs.,  136  id. 
403,  409 ;  Eed  Eock  v.  Henry,  106  U.  S.  601 ;  Mark  v. 
State,  97  N.  Y.  572 ;  McKenna  v.  MmundsUme,  91  id.  231 ; 

Widy  V.  MuUedy,  78  id.  310 ;  StaU  v.  Marlow,  15  Ohio  St. 
134 ;  Eexford  v.  State,  105  N.  Y.  229 ;  Lewis  v.  State,  96  id. 
71.)  Interest  should  be  allowed  as  damages  for  the  detention 
of  this  purchase  money  from  claimant.  {Adams  v.  F.  P. 
Bamk,  36  K  Y.  261 ;  McMahon  v.  N.  Y.  <b  F,  E.  E.  Co., 
20  id.  463,  469 ;  Eohbins  v.   CarU,  93  id.  656 ;   MygaU  v. 

Wilcox,  45  id.  306,  310 ;  Ashhurst  v.  Fidd,  28  N.  J.  Eq. 
315 ;  People  v.  N.  Y.  County,  5  Cow.  334 ;  King  v.  Diehl, 
9  S.  &  K.  408,  422 ;  Martin  v.  SiUiman,  53  N.  Y.  615 ; 
McMaster  v.  /S5<^^,  108  id.  542,  557 ;  Be'Lamellette  v.  Wendt, 
75  id.  579,  582 ;  Wvnch  v.  M.  B.  I.  Co.,  86  id.  618 ;  Par- 
menter  v.  StcUe,  135  id.  154;    Cook  y.    Whipple,  55  id.  160; 

TTifooTi.  V.  (7%  (?/  Tr<yy,  135  id.  103.) 

C^.  D.  B.  Hasbrouck  for  respondent.  The  claim  of  the 
Marsh  Land  Company  is  barred  by  the  six-year  limitation. 
(Laws  of  1875,  chap.  257 ;  Corhett  v.  Bradley,  4  Nev.  106 ; 
Putnamiy.  F^ti ^ZZ^^, 46 Him, 492 ;  Peopleexrel.Y.Loomis, 
27  id.  328 ;  State  v.  Stout,  7  Neb.  89 ;  Eose  v.  Oovemor,  24 
Tex.  496 ;  Eaymond  v.  xS;^^,  54  Minn.  562 ;  Josslyn  v. 
Stone,  28  Miss.  753 ;  Peck  v.  /5j5afe,  137  N.  Y.  374  ;  ^a^i*  of 
Monroe  v.  /S^afe,  26  Hun,  581 ;  Lewis  v.  State,  96  N.  Y.  71 ; 
Eeorford  v.  /SitoA?,  105  id.  229 ;  McDonald  v.  State,  109  id. 
73 ;  CHara  v.  xSafe,  112  id.  146 ;  Cayuga  Nation  v.  State, 
99  id.  235.)  The  claimant  wAs  guilty  of  ZacA^  and  has  failed 
to  prosecute  its  claim.     {I71  re  Lord,  78  N.  Y.  Ill ;  Duffy  v. 
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Duffy,  117  id.  647;  Coil  v.  Carriphell,  82  id.  509;  LyonY. 
Park,  111  id.  350;  In  re  Palmer,  115  id.  493;  CaZhmm  v. 
MUlard,  121  id.  69,  82 ;  Code  Civ.  Pro.  §  822 ;  Ellswoi^th  v. 
Browyx,  16  Hun,  1.)  Ko  interest  sliould  be  allowed.  {Red- 
fsldY.  L  Co.,  110  K  Y.  174;  140  id.  227;  Sayre  v.  State, 
123  id.  292;  McMaster  v.  State,  109  id.  73.) 

O'Beien,  J.  The  claimant,  as  receiver  of  a  corporation 
known  as  the  Marsh  Land  Company,  sought  to  recover  from 
the  state  the  sum  of  $25,000,  with  interest  from  April  13, 
1876.  On  a  trial  before  the  Board  of  Claims  it  has  been 
decided  that  this  claim  is  not  a  valid  one,  and  an  award  was 
accordingly  made  in  favor  of  the  state.  The  most  important 
question  in  the  case  is  whether  the  claimant,  or  the  corpora- 
tion which  he  represents,  ever  had  a  just  claim  for  the  recov- 
ery of  this  sum,  or  ^ny  part  of  it,  in  law  or  equity.  This 
question  depends  upon  the  validity  and  effect  of  certain 
statutes  enacted  by  the  legislature. 

The  Marsh  Land  Company  was  incorporated  by  force  of 
chapter  864  of  the  Laws  of  18*68,  as  amended  by  chapter  282 
of  the  Laws  of  1869.  Those  statutes  conferred  powers,  in 
addition  to  those  usually  possessed  by  corporations,  of  the  most 
important  and  extensive  character.  The  act  was  entitled  "An 
act  to  authorize  the  drainage  of  marsh  lands."  After  pro- 
viding that  certain  persons  named,  and  their  successors,  should 
become  a  corporation,  with  the  usual  powers,  and  providing 
for  its  government  and  management  and  the  amount  of  its 
capital  stock,  it  was  enacted  that  the  corporation  should  have 
power  to  re-claim  and  drain,  from  time  to  time,  as  should 
appear  expedient,  all  or  any  portion  of  the  wet  or  overflowed 
lands  and  tide-water  marshes  on  or  adjacent  to  Staten  Island 
and  Long  Island,  except  such  portions  of  the  same  as  were 
included  within  the  corporate  Kmits  of  any  city,  and  to  con- 
struct, maintain  and  use  all  dykes,  dams,  ditches,  drains, 
sluices,  engines,  pumps  and  other  works  necessary  or  con- 
venient for  that  purpose.  Power  was  also  given  to  enter 
SicKELs— Vol.  XCIX.        51 
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upon  all  lands  and  waters  for  the  purpose  of  making  surveys 
and  locating  the  dykes  and  other  works,  and,  when  the  same 
was  determined  upon,  to  deposit  in  the  office  of  the  secretary 
of  state  a  map  and  survey  of  such  route  and  locations,  and 
then  "  to  use  and  own  the  right  and  title  of  the  state  in  and 
to  all  the  lands  under  water  that  may  lie  within  or  between 
said  dykes  and  the  present  shore  line,"  upon  the  payment  into 
the  treasury  of  the  state  of  such  sum  of  money  as  should  be 
determined,  by  a  commission  to  be  appointed  by  the  governor, 
to  be  the  fair  value  of  such  lands  under  water,  belonging  to 
the  state.  The  corporation  accepted  the  powers  and  fran- 
chises conferred  by  the  act  and  complied  with  all  of  its  pro- 
visions necessary  in  order  to  become  vested  with  the  title  to 
the  lands  contemplated  by  the  grant.  It  filed  the  maps  and 
surveys  locating  the  dykes  and  applied  to  the  governor  for 
the  appointment  of  the  commissioners  to  determine  the 
amount  to  be  paid  to  the  state,  and  they  reported  to  the  secre- 
tary of  state  that  they  had  valued  the  lands  under  water 
belonging  to  the  state,  included  between  the  dykes  and  the 
established  line  of  riparian  owners,  as  shown  by  the  maps,  at 
$25,000. 

The  corporation  paid  this  amount  into  the  state  treasury  on 
the  16th  of  December,  1S71,  and  received  from  the  treasurer 
the  certificate  provided  for  by  the  act,  which  was  recorded  in 
the  several  counties  in  which  the  lands  were  situated.  The 
boundaries  of  the  lands  under  water  thus  granted  were  not 
defined  in  the  act,  but  the  corporation  had  power  to  locate 
the  dykes  at  pleasure  and  indicate  the  location  upon  the  map, 
and,  thereupon,  whatever  lands  were  included  between  the 
dykes  and  the  shore  line  vested  in  the  corporation. 

The  act,  if  valid,  thus  empowered  the  corporation  to  become 
vested  with  the  title  to  such  portions  of  the  land  under  the 
waters  of  the  sea  and  the  sound  as  it  chose  to  designate  upon 
the  maps,  within  the  limits  of  the  counties  of  Kings,  Queens, 
Richmond  and  Suffolk,  except  the  city  of  Brooklyn,  which 
was  then  the  only  incorporated  city  in  those  four  counties. 
The  full  history  of  this  legislation  and  the  caases  which  led  to 
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its  enactment  does  not,  of  course,  appear  in  the  record,  and  it 
is  quite  impossible  to  conjecture  either  from  the  language 
of  the  act  itself,  or  from  any  light  that  we  now  have,  what  real 
purpose  or  what  latent  project  was  in  view.  All  we  know  is, 
that  soon  after  it  had  been  passed  its  full  scope  and  eflEect  was 
seen,  probably  by  some  of  the  property  owners  on  the  shore, 
and  it  became  the  subject  of  investigation  by  the  legislature. 
The  judiciary  committee  of  the  senate,  to  whom  the  matter 
had  been  referred,  reported  in  regard  to  its  passage  and  to  its 
effect  upon  the  rights  of  the  state  and  the  owners  of  lands 
upon  the  shore,  and  expressing  in  strong  language  a  very 
unfavorable  opinion  with  respect  to  the  validity  and  propriety 
of  the  legislation.  The  matter  was  finally  referred  to  the 
attorney-general,  who  responded  in  an  elaborate  oj)inion,  con- 
taining views  equally  unfavorable,  but  declining  to  interfere 
for  reasons  which  he  stated,  and  among  them  the  fact  that  the 
validity  of  the  act  could  be  tested  in  the  courts  by  the  private 
parties  whose  property  was  affected. 

It  should  also  bo  observed  that  this  statute,  in  addition  to 
the  powers  already  referred  to,  authorized  the  corporation  to 
cause  assessments  to  be  made  upon  private  property  claimed 
to  be  benefited,  without  any  provision  for  notice  to  tlie  owners, 
and  to  exercise  the  right  of  eminent  domain  in  such  way  as  to 
leave  the  sections  conferring  these  powers  open  to  very  grave 
objections.  By  chapter  257  of  the  Laws  of  1875  the  legislature 
repealed  all  those  sections  of  the  act  which  conferred  the 
power  to  carry  on  its  operations  of  draining  and  re-claiming, 
and  to  acquire  the  title  to  the  lands  under  water,  or  to  levy 
assessments,  or  exercise  the  power  of  eminent  domain,  together 
with  the  amendatory  act  of  1869.  This  legislation  did  not  in 
terms  extinguish  the  corporation,  but  it  was  completely  shorn 
of  all  its  powers  and  franchises,  and  nothing  was  left  but  a 
mere  skeleton  with  corporate  life.  The  title  of  this  repealing 
act,  after  referring  to  the  provisions  repealed,  states  that  it  was 
also  for  the  re-payment  of  moneys  paid  into  the  state  treasury, 
but  the  only  direct  provision  on  that  subject  whicli  appears  in 
the  body  of  the  act,  is  one  which  empowered  the  commis- 
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sioners  of  the  land  oflSce  ''  to  examine  any  claim  for  damages 
of  said  company  founded  on  amounts  actually  expended  and 
liabilities  actually  incurred  under  said  act  and  to  report  thereon 
to  the  next  legislature."  This  legislation  evidently  put  an  end 
to  all  the  operations  of  the  company.  The  officers  and  mana- 
gers themselves  seemed  to  have  been  appalled  at  the  extrava- 
gant magnitude  of  the  grant  under  the  acts  which  had  been 
repealed,  as  they  made  no  question  in  the  courts  as  to  the 
right  to  recall  it. 

On  the  contrary,  they  acquiesced  and  accepted  the  pro- 
visions made  for  compensation  by  filing  with  the  commissioners 
of  the  land  office,  on  the  13th  of  April,  1876,  a  claim  for 
upwards  of  $350,000,  including  the  item  of  $25,000  in  ques- 
tion. At  a  meeting  of  the  commissioners,  held  about  a  month 
afterwards,  the  claim  was  laid  upon  tlie  table,  and  no  further 
action  was  ever  after  taken  upon  it  by  that  body  with  a  view 
to  its  adjustment  or  payment,  although  from  time  to  time  it 
was  the  subject  of  application  to  the  legislature  for  relief. 
The  subsequent  history  of  the  claim,  however,  belongs  to 
another  part  of  this  discussion.  What  has  thus  far  been  stated 
is  quite  sufficient  to  enable  us  to  get  a  clear  view  of  the  merits 
of  the  claim,  so  far  as  this  item  is  concerned,  as  between  the 
corporation  and  the  state  at  the  time  when  it  was  filed.  The 
learned  trial  court  has  held  that  under  the  act  of  1868  the 
company  became  vested  with  the  title  and  ownership  of  the 
lands  under  water,  outside  the  shore  line  of  these  four  counties, 
as  designated  upon  the  maps ;  that  the  title  thus  acquired  was 
not  affected  by  the  repealing  act  of  1875,  and,  still  holding 
the  title  to  the  lands,  the  company  or  its  representative  has  no 
claim  against  the  state  for  the  money  paid  into  the  treasury  as 
the  consideration  for  the  grant.  Of  course,  if  the  premises 
from  which  the  reasoning  of  the  court  proceeded  are  accepted 
as  correct,  the  conclusion  is  so  obviously  sound  and  just  as 
scarcely  to  admit  of  any  discussion.  It  is  plain  that  the  claim- 
ant ought  to  have  either  the  money  or  the  land,  and  if  the 
validity  of  the  grant  could  be  confirmed  by  the  judgment  of 
this  court,  it  would,  doubtless,  be  ot  immensely  more  value 
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than  any  mere  money  claim  involved.  But  we  tliink  that  so 
far  as  the  statutes  referred  to  attempted  to  confer  title  to  such 
a  vast  domain  which  the  state  held  for  the  benefit  of  the 
public,  they  were  absolutely  void  as  in  conflict  with  the  Con- 
stitution of  the  state  and  of  the  United  States.  The  objections 
to  the  legislation  are  many  and  grave,  but  I  will  not  attempt 
to  elaborate  them  all. 

There  is  nothing  in  the  enactments  to  indicate  that  the 
grant  was  for  any  public  purpose  and  none  has  been  sug- 
gested ;  and  if  it  could  be  upheld,  it  is  obvious  that  such  a 
result  would  establish  the  principle  that  a  majority  in  the 
legislature  is  competent  to  convey  to  a  private  corporation, 
for  private  purposes,  the  land  under  all  the  tide  waters  within 
the  jurisdiction  of  the  state.  The  nature  of  the  title  and  the 
power  of  the  sovereign  to  alienate  lands  under  tide  waters 
have  been  a  prolific  source  of  judicial  discussion  from  the 
earliest  times,  and,  judging  from  the  numerous  recent  decisions, 
the  subject  is  still  almost  as  fresh  as  ever.  This  is  due  mainly 
to  the  circumstance  that  the  courts  have  never  yet  attempted 
to  fix  the  precise  limits  of  legislative  power  in  that  regard. 
It  is  very  difficult  and  perhaps  wholly  impracticable  to  do  so. 
The  courts  have  been  satisfied  to  develop  and  apply  prin- 
ciples, from  time  to  time,  sufficient  for  the  purposes  of  the 
particular  case.  It  is  quite  sufficient  now  to  say  that  wherever 
the  line  may  be  drawn  between  grants  of  this  character  which 
the  legislature  may  and  may  not  make,  such  a  grant  as  this 
has  never  yet  been  upheld.  The  question  is  governed  in  this 
state  by  the  rules  of  the  common  law,  modified  in  some 
respects  by  statute,  and  adapted  by  the  courts  to  such  changes 
of  conditions  as  exist  here.  That  the  dominion  and  ownership 
of  such  lands  is  in  the  sovereign  for  the  benefit  of  the  public 
has  long  been  settled.  Such  dominion  and  ownership  of  prop- 
erty generally  implies  the  power  of  absolute  disposition,  but 
with  respect  to  the  land  under  navigable  or  tide  waters  an 
important  limitation  has  been  engrafted  upon  this  power  from 
the  nature  of  the  title.  The  title  of  the  state  to  the  seacoast 
and  the  shores  of  tidal  rivers  is  different  from  the  fee  simple 
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which  an  individual  holds  to  an  estate  in  lands.  It  is  not  a 
proprietary,  but  a  sovereign  riglit,  and  it  has  been  frequently 
said  that  a  trust  is  engrafted  upon  this  title  for  the  benefit  of 
the  public  of  which  the  state  is  powerless  to  divest  itself.  {3- 
Kent.  Com.  545  [9th  ed.]  ;  3  Wash.  Eeal  Prop.  418  [4th  ed.] ; 
Gould  Law  of  Waters,  §§  18,  44 ;  Angell  on  Tide  Waters, 
158;  Smith  v.  Hoc/tester,  92  N.  Y.  463;  Gann  v.  Free 
Fishers,  etc.,  11  H.  L.  192;  Illinois  Central  R.  H.  v. 
Illinois,  146  U.  S.  387 ;  Hardin  v.  Jordan,  140  id.  371 ; 
Shively  v.  Bowlhy,  152  id.  1 ;  Saunders  v.  If.  Y,  O.  &  H. 
R.  B.  li.  Co.,  144  K  Y.  75.) 

It  would,  no  doubt,  be  difficult  to  reconcile  all  the  numeroua 
expressions  of  opinion  to  be  found  in  the  decisions  on  this 
question.  In  many  of  them  general  language  is  used  which 
would  seem  to  sanction  the  doctrine  of  absolute  ownership  and 
the  unrestrained  power  of  disposition  by  the  sovereign,  but 
this  language  must  be  read  and  understood  with  reference  to 
the  special  facts  of  each  case,  and  when  thus  read  and  inter- 
preted, much  of  tlie  apparent  conflict  disappears.  It  has  often 
been  said  that  the  legislature  of  this  state  is  clothed  with  all 
the  powers  of  the  British  Parliament,  except  as  restrained  by 
the  express  or  implied  provisions  of  the  Constitution.  When 
the  general  doctrines  of  the  English  courts  on  this  subject  are 
given  full  scope,  the  conclusion  is  inevitable  that  the  Parlia- 
ment and  the  Crown  together  were  not  competent  to  grant  to 
a  private  corporation,  for  private  purposes,  the  seacoast  around 
the  island  below  the  shore  line,  without  violating  established 
principles  of  law.  (^Martin  v.  Waddell,  16  Peters,  367.) 
While  I  am  not  aware  of  any  such  restriction  to  be  found  in 
the  Constitution  of  this  §tate,  in  terms,  yet,  from  the  very 
nature  of  the  question,  it  must  be  deemed  to  be  inherent  in 
the  title  and  power  of  disposition.  The  title  which  the  state 
holds  and  the  power  of  disposition  is  an  incident  and  part  of 
its  sovereignty  that  cannot  be  surrendered,  alienated  or  dele- 
gated, except  for  some  public  purpose,  or  some  reasonable  use 
which  can  fairly  be  said  to  be  for  the  public  benefit.  {Illinois 
Central  R.  R.  Co.  v.  Illinois,  supra;  Shively  v.  Bowlhy y 
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8vj)ra;  People  ex  rel.  v.  Squire,  107  It^.  Y.59S\  Buffalo^  etc,^ 
a.  li,  Case^  111  id.  132,  IttO;  Hardin  v.  Jordan^  supra,) 

Such  a  grant,  tlierefore,  can  never  constitute  a  contract 
between  the  state  and  the  grantee  which  is  beyond  tlie  power 
•of  revocation  by  a  subsequent  legislature.  For  ev^ry  purpose 
which  may  be  useful,  convenient  or  necessary  to  the  public, 
the  state  has  the  unquestionable  right  to  make  grants  in  fee  or 
conditionally  for  the  beneficial  use  of  the  grantee,  or  to  pro- 
mote commerce  according  to  their  terms.  The  extensive  grant 
to  the  city  of  New  York  of  the  lands  under  water  below  the 
shore  line  around  Manhattan  island  clearly  comes  within  this 
principle,  since  it  was  a  grant  to  a  municipality,  constituting  a 
political  division  of  the  state,  for  the  promotion  of  the  com- 
mercial prosperity  of  the  city,  and  consequently  of  the  people 
of  the  state.  {Langdon  v.  Mayor ^  etc.^  93  N.  Y.  129.)  So, 
also,  grants  to  railroads  for  rights  of  way  and  other  facilities 
for  the  transaction  of  their  business,  made  under  the  authority 
of  the  state,  have  been  held  valid  upon  the  same  principle 
{Saunders^  Case,  8^ipra\  as  well  as  to  corporations  and  private 
persons  engaged  in  commerce  or  navigation  for  their  necessary 
or  reasonable  use.  Grants  to  the  owners  of  the  adjoining 
uplands,  either  for  beneficial  enjoyment  or  for  commercial 
purposes,  have  long  been  authorized  and  recognized  as  one  of 
the  uses  to  which  the  state  may  lawfully  apply  such  lands. 
But  it  was  never  supposed  that  the  state  could  grant  away  any 
of  this  portion  of  its  domain  for  mere  speculative  purj^oses, 
or  that  it  could  traffic  in  it  like  an  indi\ddual  who  owned  prop- 
erty which  he  had  the  right  to  sell  at  such  price  and  for  such 
purposes  as  his  immediate  wants  and  interests  seemed  to 
require.  It  is  quite  conceivable,  however,  that  such  grants 
have  been  made  under  such  circumstances  and  for  such  pur- 
poses that,  when  recalled  or  revoked,  there  may  arise,  in  favor 
of  the  grantee  and  against  the  state,  an  obligation  to  restore 
the  consideration  paid,  or  to  make  good  losses  incurred  in  con- 
sequence of  improvements  or  expenditures  upon  the  faith 
of  the  grant,  which  the  state  is  bound  to  discharge  in  honor 
and  good  faith. 
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It  may  be  that  the  provisions  of  the  act,  so  far  as  they 
affected  the  rights  of  riparian  owners,  as  well  as  those  which 
authorized  the  imposition  of  assessments  and  the  sale  of  pri- 
vate property  in  case  of  non-payment,  and  the  exercise  of  the 
right  of  eminent  domain  for  private  purposes,  constituting,  as 
I  think  they  did,  unconstitutional  invasions  of  private  rights, 
must  ordinarily  be  assailed  by  the  parties  affected,  still  they 
were  reasons  which  justified  the  legislature  in  passing  the 
repealing  act. 

The  act,  so  far  as  it  attempted  to  confer  upon  the  company 
the  right  of  property  in  the  lands  and  the  dominion  over  the 
waters  designated  on  the  maps,  and  the  power  to  inclose  such 
parts  of  the  same  as  it  elected  to  take  with  dykes  and  other 
obstructions  to  navigation,  was  obnoxious  to  that  provision  of 
the  Federal  Constitution  which  confers  upon  Congress  the 
exclusive  power  to  regulate  foreign  and  inter-state  commerce. 
{Oibhons  v.  Ogden^  9  Wheat.  1 ;  Harmoii  v.  City  of  Chicago^ 
147  U.  S.  396 ;  Smith  v.  Alabama,  124  id.  465.) 

The  statute  must  be  viewed  with  reference  to  what  could  have 
been  done  under  it  and  not  what  actually  was  done.  {Stuart 
V.  Palm£r,  74  K".  Y.  183,  188.)  And  when  we  consider  that 
the  locality  where  the  operations  of  the  company  were  to  be 
carried  on  is  the  great  highway  of  commerce  which  should  be 
open  and  common  to  all,  it  is  not  difficult  to  see  that  such 
power,  if  upheld,  might  seriously  interfere  with  the  naviga- 
tion upon  the  waters,  and  consequently  with  the  freedom  of 
commerce. 

The  act^of  1868  was  also  violative  of  §  16,  art.  3  of  the 
Constitution,  which  provides  that  no  local  or  private  bill  shall 
be  passed  embracing  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title.  The  bill  was  clearly  both  private  and 
local.  {People  v.  O'Brien,  38  N.  Y.  193.)  It  created  a  pri- 
.vate  corporation,  and  its  operations  affected  four  counties  in 
the  state.  The  subjects  embraced  in  it  were  the  creatidn  of  the 
corporation ;  the  authority  to  drain  and  re-claim  tide-water 
marsh  lands ;  to  levy  and  collect  assessments ;  to  exercise  the 
power  of  eminent  domain  and  the  grant  of  lands  belonging 
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to  the  state.  We  have  seen  that  the  purpose  of  the  act,  as 
expressed  in  the  title,  was  the  authority  to  "drain  marsh 
lands."  Without  inquiring  whether  any  of  these  subjects  are 
germane  to,  or  so  connected  with  the  one  expressed  in  the 
title  as  to  escape  the  objection,  it  is  quite  clear  that  no  citizen 
or  member  of  the  legislature  would  expect  to  find  such  an 
extraordinary  grant  from  the  state  of  lands  under  water  in 
the  body  of  a  bill  with  such  a  title,  and  that  is  a  fair  test  of 
the  question.  {Astor  v.  Arcade  R.  Co.,  113  N.  Y.  93 ;  John- 
ston V.  Spicer,  107  id.  185;  Matter  of  Paul,  94  id.  497; 
Matter  of  Blodgett,  89  id.  392 ;  Matter  of  Mayor,  etc.,  Jf. 
r.,  99  id.  569.) 

The  various  provisions  of  the  act  are  so  mingled  together 
and  dependent  upon  each  other  that  it  is  not  clear  that  any  of 
them  can  stand,  except,  possibly,  the  sections  creating  and  pro- 
viding for  the  management  of  the  corporation.  It  is  not 
important  to  decide  what  provisions,  if  any,  of  the  act  can  be 
upheld,  since,  even  if  the  section  creating  the  corporation 
should  fall  with  the  rest,  it  is  undisputed  that  it  organized, 
assumed  and  exercised  corporate  powers  under  an  act  of  the 
legislature,  and  thus  it  was  a  corporation  de  facto,  if  not  de 
jure,  and  it  required  the  judgment  of  a  competent  court  or  an 
express  act  of  the  legislature  to  terminate  its  existence.  The 
claimant,  having  been  appointed  receiver  by  the  judgment  of 
the  court,  has  in  any  view  a  suflScient  standing  to  enforce  this 
claim.  It  follows  tliat  the  legislation  referred  to  was,  for  the 
reasons  stated,  wholly  ineffectual  to  divest;  the  state  of  its 
ownership  of  the  lands  under  water  or  to  vest  any  right  or 
title  to  the  same  in  the  corporation,  and,  consequently,  that 
the  claim  presented  for  re-payment  to  the  corporation  of  the 
consideration  money  was  just. 

The  remaining  question  is  whether  tlie  claim  is  barred  by 
§  14,  art.  7  of  the  Constitution,  which  prohibits  the  audit  and 
payment  of  any  claim,  which,  as  between  citizens  of  the  state, 
would  be  barred  by  lapse  of  time.  It  is  not  necessary  to  refer 
to  the  subsequent  clauses  of  the  section,  because  it  has  been 
SicKELs  — Vol.  XCIX.        52 
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held  that  they  apply  only  to  claims  existing  at  the  time  the 
section  went  into  effect,  on  January  1,  1875,  and  such  is  evi- 
dently the  correct  meaning  of  the  provision.  {O^IIara  v. 
State,  112  N.  Y.  146.)  The  repealing  act  having  been  passed, 
and  this  claun  having  accrued  subsequent  to  that  date,  the 
only  question  is  whether,  upon  the  facts  found,  it  would  have 
been  barred  as  between  private  litigants. 

Keference  has  already  been  made  to  the  provisions  of  the 
repealing  act  which  empowered  the  commissioners  of  the  land 
office  to  examine  the  claim  and  report  thereon,  and  to  the 
filing  of  the  claim.  The  power  to  audit  the  claim  had  then 
been  taken  from  the  legislature  by  a  new  provision  of  the 
Constitution  (§  19,  art.  3),  but  it  had  still  the  power  to  create 
some  tribunal  for  that  purpose  and  to  appropriate  money  for 
the  payment  of  the  award.  (Cole  v.  Stat^,  102  K.  Y.  48,  52.) 
The  legislature  had  the  power  to  constitute  the  commissioners 
of  the  land  office,  composed  of  the  state  officers  and  the  pre- 
siding officers  of  the  senate  and  assembly,  a  tribunal  for  that 
purpose,  and  there  is  no  reason  to  doubt  that  such  was  the 
intention.  The  power  to  examine  tlie  claim  was  broad  enough 
to  authorize  the  commissioners  to  take  testimony  as  to,  the 
facts  and  determine  the  amount  justly  due  so  far  as  any  tri- 
bunal of  its  own  creation  ever  can  determine  that  question  as 
against  the  state.  Having  abrogated  the  grant,  the  obligation 
to  make  the  grantee  good  for  what  had  been  taken  from  it 
was  recognized,  at  least  to  the  extent  of  the  sum  which  the 
state  had  received  as  the  consideration,  and  for  the  purpose  of 
determining  that  question  judicial  powers  were  conferred  upon 
the  commissioners.  {People  ex  rel,  v.  Supervisors  of  Dutch- 
ess, 9  Wend.  508 ;  People  v.  Hicks,  15  Barb.  153 ;  Groenvdt 
V.  JBurwdl,  1  Salk.  200.) 

The  direction  to  report  to  the  next  legislature  was  not  a 
limitation  upon  the  power  of  the  commissioners,  but  was 
merely  directory.  The  jurisdiction  to  examine  and  report  was 
not  lost  by  failure  to  comply  with  the  direction.  The  power 
conferred  imposed  a  duty  which  rested  upon  them  until  per- 
formed.    {People  V.  Schermerhom,  19  Barb.  540,  558 ;  Mat- 
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ter  of  Broadway  Widening^  63  id.  572 ;  Rawaon  v.  Van 
Riper,  1  T.  &  C.  370.) 

Nor  was  the  power  to  examine  and  report  thus  conferred 
upon  the  commissioners  repealed  or  in  any  way  affected  by 
the  passage  of  chapter  444  of  the  Laws  of  1876,  creating  the 
board  of  audit  with  power  to  hear  and  determine  all  private 
claims  against  the  state.  The  latter  was  a  general  law  appli- 
cable to  all  claims  of  a  private  nature  against  the  state,  except 
such  as  were  then  pending  before  the  canal  appraisers.  The 
act  of  1875,  referring  this  claim  to  the  commissioners,  was 
special  and  applicable  to  a  single  claim  only.  There  was  no 
express  repeal  of  the  latter,  and  there  is  no  such  repugnancy 
in  the  terms  or  objects  of  the  two  statutes  as  to  work  a  repeal 
by  implication.  Both  statutes  can  stand,  each  answering  all 
the  purposes  and  performing  all  the  functions  which  were 
intended.  Power  conferred  by  statute  for  a  special  purpose 
and  applicable  to  a  particular  case  is  not  taken  away  by  the 
passage  of  a  subsequent  statute  general  in  its  language  and  in 
its  scope  and  application. 

The  power  is  deemed  to  be  repealed  only  when  the  language 
of  the  latter  clearly  discloses  such  an  intention,  or  when  the 
two  enactments  are  so  repugnant  to  each  other  that  both  can- 
not stand.  (  Wood  v.  Supervisors,  136  N.  Y.  403 ;  Mark  v. 
State,  97  id.  572 ;  McKenna  v.  Edmxmstone,  91  id.  231 ; 
Yam,  DenburgK  v.  Village  of  Greenbush,  66  id.  1 ;  People  v. 
Ct^%,  59  id.  83.) 

Thus  it  appears  that  within  a  year  after  the  claim  accrued 
it  was  presented  to  the  tribunal  constituted  by  the  state  to  hear 
and  examine  into  its  merits.  This  was  equivalent  to  the  com- 
mencement of  an  action  between  citizens,  which  suspended 
the  operation  of  the  Statute  of  Limitations  upon  the  claim, 
and  unless  something  occurred  afterwards  to  set  the  statute 
running  the  cause  of  action  is  not  barred. 

The  next  step  in  tlie  history  of  the  claim  was  an  application 
by  one  of  the  creditors  of  the  corporation  to  the  legislature  for 
Irelief  and  the  passage  of  chapter  317  of  the  Laws  of  1884. 

This  act  recited  ,the  preceding  legislation  in  regard  to  the 
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company ;  tlie  repeal  of  the  grant ;  the  payment  of  the  $25,000 
which  still  remained  in  the  treasury;  the  reference  of  the 
claim  to  the  commissioners  of  the  land  oiBce ;  the  failure  to 
report ;  the  fact  that  one  Collins  held  judgments  against  the 
company  amounting  to  $9,033.39,  recovered  before  the  pass- 
age of  the  repealing  act,  and  then  appropriated  money  for 
the  satisfaction  of  the  judgments. 

This  was,  doubtless,  as  the  court  below  remarked,  a  singular 
piece  of  legislation.  But,  while  it  diminished  to  the  extent  of 
the  sum  paid  by  the  state  to  this  creditor,  the  claim  of  the 
company,  it  certainly  did  not  prejudice  it  in  any  other  respect. 
On  the  contrary,  it  was  a  recognition  in  a  very  solemn  form 
of  the  obligations  of  the  state  and  the  justice  of  the  claim. 

Application  to  the  legislature  for  payment  of  the  balance,  or 
Bome  disposition  of  the  matter,  followed  during  the  subse- 
quent years.  In  1892  the  commissioners  of  the  land  office 
referred  the  matter  to  the  attorney-general,  who  expressed 
the  opinion  that  the  claim  had  been  transferred  by  operation 
of  law  to  the  Board  of  Claims.  How  it  got  there  we  are  not 
informed,  since  the  opinion  of  the  learned  attorney-general  ib 
not  in  the  record.  His  view  probably  was  that  it  came  there 
through  the  board  of  audit  and  the  operation  of  the  act  (Chap. 
205,  Laws  of  1883)  creating  the  Board  of  Claims.  If  so  that 
question  has  already  been  considered.  But  in  any  view  it  is 
difficult  to  see  that  the  transfer  of  an  action  from  one  tribunal 
to  another  by  force  of  a  statute  could  have  any  effect  upon 
the  operation  of  the  Statute  of  Limitations.  The  commis- 
sioners of  the  land  office,  however,  by  resolution  in  April, 
1892,  transferred  the  claim  to  the  Board  of  Claims,  and,  in 
January  following,  the  present  claimant  amended  the  claim 
by  an  abandonment  of  all  of  it,  as  originally  filed,  except  the 
item  of  $25,000,  subject  to  reduction  by  the  application  of  the 
sum  paid  upon  the  judgment  in  1884.  Subsequently  all  the 
other  items  of  the  claim  were  dismissed  by  the  board,  with 
the  consent  of  the  claimant,  without  prejudice  to  the  item 
retained.  In  February,  1893,  the  case  was  moved  for  trial 
before  the  board,  and,  upon  an  expression  of  opinion  by  the 


1895.]  CoxE  V.  State.  413 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Brien,  J. 

court,  which  implied  great  doubt  as  to  its  jurisdiction,  the  trial 
was  suspended,  though  the  claim  was  not  dismissed.  By 
chapter  426  of  the  Laws  of  1893  the  claims  pending  before 
the  commissioners  of  the  land  office  were  transferred  to  the 
Board  of  Claims.  We  think  that  the  claim  was,  at  the  time 
of  the  passage  of  the  act,  pending  before  the  commissioners  of 
the  land  office,  and  that  enactment  transferred  the  case  to  the 
Board  of  Claims,  and  conferred  jurisdiction  upon  that  court 
to  hear  and  determine  it.  The  question  of  laches,  as  before 
observed,  has  no  application  to  claims  arising  subsequent  to 
January,  1876,  nor  to  any  cause  of  action  between  citizens 
after  the  commencement  of  the  action.  The  claim,  therefore, 
was  not  barred  by  the  Statute  of  Limitations. 

All  the  other  items  having  been  withdrawn,  and  expressly 
abandoned  by  the  claimant  through  his  counsel  in  open  court 
and  dismissed  at  his  request,  must  be  regarded  as  finally  dis- 
posed of  by  a  judgment  in  favor  of  the  state.  There  is  not,  I 
think,  any  good  ground.for  refusing  interest  on  the  sum  which 
the  state  received.  It  is  true  that  prior  to  the  amendment  of 
the  claim  in  1893  this  item  was  part  of  a  large  claim  which 
was  unliquidated.  But  the  sum  of  money  paid  into  the  treas- 
ury was  always  a  liquidated  demand.  There  is  no  rule  of  law 
that  I  am  aware  of  which  suspends'  the  running  of  interest 
upon  such  a  demand  merely  because  it  is  united  with  other 
claims  not  liquidated.  For  all  purposes  this  item  must  now 
be  treated  in  the  same  way  as  if  no  other  claims  had  been 
made  or  as  if  it  had  been  filed  separately.  These  views  lead 
to  the  conclusion  that  the  claimant  is  entitled  to  recover  the 
$25,000,  with  interest  from  April  13,  1876,  after  crediting 
upon  the  claim  the  amount  paid  under  the  appropriation  of 
1884.  If  the  company  aliened  or  incumbered  any  of  the 
lands  for  a  consideration,  that  fact  should  be  considered  in 
diminution  of  the  claim.  The  trial  court  has  found  that  it 
had  not,  prior  to  the  passage  of  the  repealing  act.  I  am  not 
prepared  to  say  that  it  was  impossible  for  the  company,  if  it 
continued  to  exist,  to  receive  some  benefit  afterwards  upon  the 
faith  of  a  colorable  title.     While  it  is  not  likely  that  it  did. 
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fltill  the  state  ought  not  to  be  concluded,  but  the  question 
should  be  left  open  for  such  investigation  as  the  attorney- 
general  may  consider  necessary. 

The  award  of  the  Board  of  Claims  should  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Award  reversed. 


Chablbs  M.  Drake,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

The  act  "to  regulate  the  rate  of  wages  on  all  public  works  in  this  state," 
etc.  (§  1,  chap.  380,  Laws  of  1889),  does  not  apply  to  laborers  in  the 
penal,  reformatory,  eleemosynary  or  educational  institutions  of  the  state, 
but  only  to  those  employed  upon  its  public  works. 

Where,  therefore,  a  fireman  was  employed  in  the  Soldiers  and  Sailors' 
Home  for  thirty  dollars  per  month,  and  at  the  end  of  each  montn 
received  his  pay,  signing  a  receipt  acknowledging  full  payment,  and 
thereafter  presented  to  the  Board  of  Claims  a  claim  for  the  difference 
between  the  sum  unpaid  and  the  wages  fixed  by  law,  held,  that  the 
claim  was  properly  disallowed. 

(Argued  December  18,  1894 ;  decided  January  15, 1895.) 

Appeal  from  an  award  of  the  Board  of  Claims,  made  April 
12,  1893. 

The  nature  of  the  claim  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J.  F,  Parkhurst  for  appellant.  Claimant  was  entitled  to 
not  less  than  two  dollars  a  day  or  twenty-five  cents  an  hour 
for  his  services.  (Laws  of  1870,  chap.  385.)  Chapter  380  of 
the  Laws  of  1889  is  not  limited  to  the  compensation  of 
employees  upon  the  public  works.  {In  re  Village  of  Middle- 
town,  82  K  Y.  196 ;  In  re  if.  T.  i&  B.  B.  Co.,  72  id.  527; 
Newell  V.  People,  3  Seld.  97;  McChcshey  y,  Cromwell,  11 
K  T.  602;  People  v.  Molyneux,  40  id.  121;  Bishop  v. 
Barton,  2  Hun,  436 ;  64  N.  T.  637;  Eherle  v.  Mehrhach,  56 
id.  682 ;  S.  Assn.  v.  T.  Assn.,  12  J.  &  S.  136 ;  Brooklyn  y. 
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Toynhee,  31  Barb.  282 ;  Belrodaux  v.  IL  B.  L.  Co.,  30  K 
T.  S.  K.  656 ;  Clark  v.  State,  142  id.  101.)  The  contention 
of  the  attorney-general  before  the  Board  of  Claims,  that  the 
act  shonld  be  constmed  to  read  "  the  wages  of  day  laborers 
employed  on  the  public  works  and  all  such  employed  other- 
wise than  day  laborers  on  the  public  works  and  the  laborers 
thereon,  i.  e.,  on  the  public  works,"  is  not  tenable.  {People 
V.  Molyneux,  40  N.  Y.  122 ;  People  v.  McCann,  16  id.  58.) 
Claimant  had  made  no  contract  to  work  a  definite  period  at  a 
fixed  compensation ;  he  was  entitled  to  the  compensation  fixed 
by  the  state  from  the  date  the  act  took  effect.  {ClarTcw 
State,  142  N.  T.  101.)  The  acceptance  by  claimant  of  com- 
pensation of  less  than  the  statutory  rate  and  the  giving  of  a 
receipt  in  full  does  not  estop  him.  {Kehii  v.  State,  93  N".  Y. 
291 ;  Biley  v.  Mayor,  etc,  96  id.  339 ;  Poole  v.  State,  105  id. 
22 ;  Clark  v.  State,  142  id.  101 ;  Underwood  v.  F,,  etc.,  Ins. 
Co.,  57  id.  506 ;  Smith  v.  G.  F.  Ins.  Co.,  62  id.  87 ;  Plumh 
V.  C  C.  Ins.  Co.,  18  id.  392 ;  Brown  v.  Bowen,  30  id.  541 ; 
Eindge  v.  Baker,  57  id.  220 ;  Whitmore  v.  Mayor,  etc.,  67 
id.  21 ;  Taylor  v.  Mayor,  etc..  Id.  91.) 

T.  F.  Hancock  for  respondent.  The  claimant  having 
entered  into  the  employ  of  the  state  under  an  express  con- 
tract made  before  the  statute  under  which  he  seeks  to  recover 
was  enacted,  the  contract  must  control,  and  was  not  affected 
by  the  subsequent  legislation.  {Clark  v.  State,  142  N.  Y. 
101.)  A  party  who  has  entered  into  an  express  contract  fix- 
ing his  rate  of  compensation,  and  who  has  continued  his 
employment  without  change  of  contract,  accepting  the  stipu- 
lated amount  of  pay,  is  estopped  from  claiming  the  benefit  of 
the  statute.  {In  re  Cooper,  93  N.  Y.  507 ;  Phyfe  v.  Flmer, 
45  id.  102 ;  Fmlniry  v.  Connor,  3  id.  511 ;  Drew  v.  Mayor,  8 
Hun,  445 ;  Biley  v.  Mayor,  96  N.  Y.  338.)  Chapter  380, 
Laws  of  1889,  under  which  extra  compensation  is  sought  to 
be  recovered,  had  no  application  to  the  New  York  State  Sol- 
diers and  Sailors'  Home,  but  was  limited  to  the  public  works 
of  the  state.     {II.  I.  Co.  v.  Alger,  54  N.  Y.  173 ;  Ilolmes  v. 
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Carley,  31  id.  289 ;  People  v.  Draper,  15  id.  532 ;  People  v. 
Gaul,  44:  Barb.  98 ;  Tonnele  v.  IlaU,  4  Comst.  140 ;  BisJvop 
V.  Barton,  2  Hun,  496 ;  In  re  R.  C,  S,  Inst.,  5  id.  612  ; 
People  V.  Stephens,  13  id.  21 ;  People  v.  Molyneux,  40  N.  Y. 
116 ;  Jon^  V.  Sheld<m,  50  id.  477 ;  People  v.  TFoc?^,  71  id. 
371;  People  v.  Davenport,  25  Hun,  630;  91  [N".  Y.  574; 
People  V.  Richards,  108  id.  149.)  The  plaintiff  having 
entered  into  an  express  contract  to  work  for  thirty  dollars  per 
month,  cannot  recover  extra  compensation  for  working  more 
than  eight  hours  per  day.  (Laws  of  1870,  chap.  385 ;  McCar- 
thy V.  Mayor,  etc.,  96  jST.  Y.  1.) 

Per  Curiam.  The  plaintiff  was  employed  as  a  fireman  at 
the  New  York  State  Soldiers  and  Sailors'  Home  at  Bath,  from 
May  1,  1888,  to  March  27, 1889,  for  wages  at  the  rate  of  thirty 
dollars  per  month.  At  the  end  of  each  montli  he  received 
his  pay  and  signed  a  receipt  acknowledging  full  payment  for 
the  month's  wages.  He  now  claims  a  residue  of  his  wages  at 
the  rate  of  two  dollars  per  day,  and  bases  Ids  claim,  mainly, 
upon  the  act,  chapter  380  of  the  Laws  of  1889  This  act  is 
entitled  "An  act  to  regulate  the  rate  of  wages  on  all  public 
works  in  this  state,  and  to  define  what  laborers  shall  be 
employed  thereon." 

Section  1  provides  that :  "  From  and  after  the  passage 
of  this  act  the  wages  of  day  laborers  employed  by  Jhe  state, 
or  any  oflicer  thereof,  shall  not  be  less  than  two  dollars  per 
day,  and  for  all  such  employed  otherwise  than  day  laborers, 
at  a  rate  of  not  less  than  twenty-five  cents  per  hour." 

Section  2  provides  that :  "  In^  all  cases  where  laborers  are 
employed  on  any  public  work  in  this  state,  preference  shall  be 
given  to  citizens  of  the  state  of  New  York." 

He  claims  that  this  act,  from  and  after  its  passage,  secured 
to  him  compensation  at  the  rate  of  two  dollars  per  day.  The 
Board  of  Claims  decided  against  him  on  the  ground  that  he 
was  not  one  of  the  laborers  "  employed  by  the  state,  or  any 
officer  thereof  "  within  the  meaning  of  the  act.  The  act  was 
under  consideration  in  the  case  of  Clark  v.  The  State  (142 
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N.  T.  101),  and  our  general  views  in  reference  thereto  were 
there  expressed,  and  it  is  not  needful  to  repeat  them  here. 
The  legislation  embodied  in  the  act  conferred  special  privileges 
upon  a  certain  class  of  laborers  within  the  state,  and  sound 
policy  requires  that  it  should  be  strictly  construed  so  that  it 
will  not  be  extended  to  cases  not  plainly  within  the  legislative 
intent. 

It  must  be  noticed  first  that  the  purpose  of  the  act  as 
embraced  in  the  title  was  to  regulate  the  rate  of  wages  "  on 
all  public  works  "  in  this  state,  and  in  construing  the  statute 
the  title  may  be  considered.  (People  v.  Molyneux^  40  N.  Y. 
116 ;  Jones  v.  Sheldon^  50  id.  477 ;  People  ex  rel.  v.  Wood^  71 
id.  371 ;  People  ex  ret.  v.  Da/oenport^  91  id.  574.)  If  this  first 
section  of  the  act  stood  alone,  unexplained  by  any  other  provis- 
ion contained  therein,  or  by  the  title,  such  a  laborer  as  the  claim- 
ant was  would  clearly  be  within  its  provisions.  But  in  section 
2  there  is  a  further  indication  that  the  laborers  the  legislature 
had  in  mind  were  those  employed  on  public  works  in  this 
state,  and  we  think  the  Board  of  Claims  was  right,  consider- 
ing the  whole  act  with  its  title,  in  holding  that  it  appKed  only 
to  laborers  upon  such  public  works,  and  that  it  did  not  apply 
to  laborers  in  the  penal,  reformatory,  eleemosynary  or  educa- 
tional institutions  of  the  state. 

The  canals  of  the  state  are  referred  to  in  section  3  of  article 
5  of  the  Constitution  as  "  the  public  works  "  of  the  state,  and 
we  believe  that  the  main,  if  not  the  exclusive,  purpose  of  the 
legislature  was  to  provide  for  employment  and  wages  upon 
such  public  works,  and  in  the  absence  of  a  plain  manifestation 
of  the  legislative  intent  we  are  unwilling  to  give  the  act 
broader  scope. 

The  act,  chapter  385  of  the  Laws  of  1870,  has  no  applica-' 
tion  to  this  case.     {McCarthy  v.  Mayor^  etc,,  96  N.  Y.  1.) 

The  award  should,  therefore,  be  afiirmed^  with  costs. 

All  concur. 

Award  affirmed. 

SioKELs— Vol.  XCIX.        58 
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Nellie  House,  Kespondent,  v.  Fkederick  Waloh,  Appellant. 

Where  a  written  contract  is  complete  on  its  face  and  clear  and  tlnambign- 
ous  in  its  terms,  oral  evidence  is  not  admissible  to  vary  or  contradict  the 
writing. 

H  seems,  such  evidence  is  competent  where  the  language  of  the  contract 
is  ambiguous  or  its  terms  obscure  because  of  the  use  of  technical 
phrases.  It  is  simply  admissible,  however,  to  explain  the  ambiguity  or 
show  the  meaning  of  the  technical  terms,  and  thus  to  enable  the  court 
to  understand  the  contract  as  written,  but  not  to  contradict  or  vary  the 
instrument. 

(Argued  December  17,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  April  19,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

W7n.  Lincoln  Barnum  for  appellant.  The  order  appoint- 
ing a  receiver  of  the  plaintiff's  property  in  proceedings  supple- 
mentary to  execution  vested  the  title  of  plaintiff  to  the  prop- 
erty in  question  in  the  receiver,  and  the  court  erred  in 
refusing  to  dismiss  the  complaint  on  this  ground.  (Code  Civ. 
Pro.  §  2468 ;  McGcyrTcU  v.  Hermann,  117  N.  Y.  297;  High 
on  Receivers,  §  432 ;  Noe  v.  Gibson,  7  Paige,  513  ;  Albany 
City  V.  Schermerliorny  10  id.  263 ;  WiawaU  v.  Sampson,  14 
How.  [U.  S.]  32;  Crooks  v.  Findley,  60  How.  Pr.  375  ;  Ire- 
land  V.  moks,  9  Abb.  Pr.  [N.  S.]  71 ;  Whiteside  v.  Fender- 
gast,  2  Barb.  Ch.  471.)  The  exceptions  by  the  defendant  to 
the  admission  of  evidence  offered  and  received  to  explain  the 
written  contract  were  well  taken.  {Thomas  v.  Scott,  127  N. 
T.  133  ;  Englehom  v.  Eeittinger,  122  id.  76 ;  1  Greenl.  on 
Ev.  §§  275,  276 ;  Albright  v.  Voorhees,  36  Hun,  437 ;  White  v. 
Ashton,  51  N.  Y.  280 ;  Bollen  v.  Zeroy,  30  id.  549 ;  Bum- 
phrey  v.  Case,  121  id.  435 ;  FenneUy  v.  Porter,  109  id.  526, 
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544;  Eighmie  v.  Taylor^  98  id.  288;  Wilson  v.  Deeriy  74  id. 
531 ;  Johnson  v.  Oppenheim^  55  id.  280,  293 ;  Costello  v. 
Eddy^  128  id.  650-;  Collamer  v.  Farrington,  39  N.  Y.  S.  K. 
396 ;  Moores  v.  Glover^  37  id.  396 ;  Pattisan  v.  Rull^  9 
Cow.  747 ;  LeFargo  v.  Eaion^  5  Wend.  187 ;  Fizn.  Ostrand 
V.  ^^^,  1  id.  424;  Wright  v.  TF"^^*5,  25  N.  Y.  153; 
Meretz  v.  Newritter^  122  id.  491 ;  Dickinson  v.  Rawson^ 
12  Wkly.  Dig.  563 ;  O^K  v.  Montross,  68  N.  Y.  499.) 
Parol  evidence  is  inadmissible  to  make,  modify  or  enlarge  a 
contract  for  the  sale  or  exchange  of  real  property.  (  Wright 
V.  Weeks,  25  N.  Y.  491 ;  Meretz  v.  Newritter,  122  id.  451 ; 
Odell  V.  Montross,  68  id.  499.)  The  court  erred  in  refus- 
ing to  allow  defendant  to  prove  representations  made  to  him 
by  plaintiffs  agent.  {Mayer  v.  Dean^  115  N.  Y.  556  ;  Story 
on  Agency,  §§  135, 137, 139, 452 ;  Ahem  v.  Goodspeed,  72  N. 
Y.  108 ;  Bennett  v.  Johnson,  21  id.  238 ;  Moore  v.  King,  57 
Hun,  224 ;  Thalheimer  v.  Brickeroff,  4  Wend.  394 ;  Hathway 
V.  Johnson,  55  id.  93.) 

P.  J,  Ryan  for  respondent.  It  was  proper  to  offer  oral 
evidence  to  make  the  meaning  of  the  contract  clea^ ;  it  was 
offered  for  no  other  purpose.  {Field  v.  Munson,  47  N.  Y. 
221 ;  Goodrich  v.  Stevens,  5  Lans.  230 ;  Sweet  v.  Shumway^ 
102  Mass.  365;   Stoop    v.  Smith,  100    id.  63;   Norxon  v. 

Woodruff,  2  N.  Y.  153 ;  Alrngrenos  v.  Duluth,  5  id.  28 ; 
Brown  on  Parol  Ev.  194 ;  Ward  v.  Kilpatrick,  85  N.  Y. 
414 ;  McLean  v.  Freeman,  70  id.  72 ;  Vandevoort  v.  Gould, 
36  id.  639 ;    Woodrxiff  v.   McGrath,  32   id.  255 ;    Loos  v. 

Wilkinson,  110  id.  195.)  What  the  property  sold  for  at  the 
sale,  taking  place  immediately  after  the  contract,  was  some 
evidence  of  its  real  value,  and  was  properly  shown  on  the 
trial  on  the  question  of  value.  {Biglow  v.  Leqg,  102  N.  Y. 
€52 ;  GUI  v.  McNamse,  44  id.  44.) 

Bartlett,  J.  This  is  an  appeal  from  a  judgment  of  the 
(General  Term  of  the  fourth  department  affirming  a  judgment 
for  plaintiff  on  the  verdict  of  a  jury. 
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The  plaintiff  seeks  to  recover  damages  from  the  defendant 
for  an  alleged  breach  of  a  contract,  in  writing,  for  the  exchange 
of  real  estate. 

The  original  complaint  set  forth  the  written  contract  and 
its  breach  and  asked  for  damages. 

An  amended  complaint  was  served  setting  up  the  written 
contract,  and  also  alleging  that  at  the  time^  of  its  execution, 
and  also  subsequent  thereto,  a  further  and  different  agreement 
was  made. 

Notwithstanding  the  allegations  of  the  amended  complaint 
both  parties  at  the  trial  stood  upon  the  written  contract.  The 
plaintiff  insisted  that  it  was  ambiguous  and  parol  evidence  was 
admissible  to  explain  it,  while  the  defendant  objected  to  the 
evidence  on  the  ground  that  no  ambiguity  existed. 

The  written  contract  is  very  brief,  and  provides  for  an 
exchange  of  real  estate,  the  plaintiff  to  convey  to  defendant 
Nos.  244  and  246  Tallman  street  in  the  city  of  Syracuse, 
cleared  of  its  incumbrance  of  $5,800  at  time  of  delivery 
of  deed,  and  the  defendant  to  convey  to  plaintiff  a  farm  of 
fifty  acres  in  Cortland  county  subject  to  an  incumbrance  of 
$900.     • 

We  have  here  a  contract  complete  on  its  face,  and  but  for 
certain  extraneous  facts  there  would  seem  to  be  no  difficulty 
in  adjusting  the  rights  of  the  parties. 

At  the  trial  both  parties  practically  admitted  that  the  writ- 
ten contract  did  not  express  the  real  agreement,  bs  it  was 
undisputed  that  the  defendant  was  to  pay  plaintiff  $5,000  in 
addition  to  conveying  his  farm.  The  plaintiff  also  insisted 
that  it  was  agreed  that  she  was  to  allow  her  property  to  be 
sold  on  a  mortgage  foreclosure  for  the  purpose  of  making  a 
better  title,  some  two  weeks  before  the  law  day  under  the 
written  contract,  and  that  the  defendant  was  to  bid  the  same 
in  and  then  convey  hie  farm  to  plaintiff  subject  to  a  mortgage 
of  $900,  the  latter  amount  being  practically  a  loan  from 
defendant  to  plaintiff  in  order  to  enable  her  to  clear  the 
incumbrance  from  her  city  property.  This  agreement  the 
defendant  denied  as  to  some  of  its  details.    It  also  appeared 
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that  plaintifFs  city  property  was  worth  from  $5,500  to  $6,000, 
while  defendant's  farm  was  valued  at  about  $1,200.  Con- 
fronted by  this  situation  tlie  plaintiff  should  have  brought  an 
action  to  reform  the  contract  and  to  enforce  it  as  reformed. 
This  she  failed  to  do,  and,  as  already  stated,  stood  on  the 
written  contract  at  the  trial,  seeking  to  show  the  real 
agreement  by  reason  of  the  alleged  ambiguousness  of 
the  writing.  The  ambiguity  is  said  to  be  found  in  the 
following  clause  of  the  contract  which  refers  to  plaintiff's 
city  property,  viz. ;  "  Said  property  shall  be  free  and  clear 
from  all  incumbrances  and  right  of  dower  except  an  incum- 
brance of  $5,800,  to  be  cleared  at  time  of  delivery  of  deed." 
The  learned  trial  judge  held  this  to  be  ambiguous,  and 
admitted  parol  evidence  of  the  alleged  real  agreement  of  the 
parties  in  order  to  explain  the  ambiguity.  We  are  unable  to 
discover  any  ambiguity  in  the  clause  referred  to ;  it  seems  to 
us  clear  that,  under  the  strict  terms  of  the  contract,  it  was  the 
duty  of  plaintiff  to  free  her  property  of  incumbrance  at  the 
time  the  deed  was  to  be  delivered  ;  it  is  impossible  to  give  any 
other  reasonable  construction  to  the  language  employed.  It 
certainly  cannot  be  properly  claimed  that  this  clause  imposed 
any  duty  upon  the  defendant  in  regard  to  clearing  the  title  of 
plaintiff's  property.  We  have  here  a  contract  clear  as  to  its 
terms,  complete  on  its  face,  and  parol  evidence  was  inadmis- 
sible to  vary  or  contradict  the  writing.  It  is  a  general  rule 
that  evidence  of  what  was  said  between  the  parties  to  a  valid 
instrument  in  writing,  either  prior  to  or  at  the  time  of  its 
execution,  cannot  be  received  to  contradict  or  vary  its  terms. 
(  Wilson  V.  Been,  74  N.  Y.  534 ;  Eighmie  v.  Taylor^  98  id. 
288  ;  Marsh  v.  McNair,  99  id.  174  ;  Engdhom  v.  Reitlinr 
ger,  122  id.  76 ;  Thoinas  v.  Scutt,  127  id.  133.) 

While  there  are  certain  well-established  exceptions  to  this 
general  rule  the  case  at  bar  does  not  come  within  any  of  them. 
This  is  not  a  case  where  the  written  contract  is  obviously 
incomplete  and  where  parol  evidence  is  essential  to  make  clear 
its  terms.  {Chopin  v.  Dohson^  78  N.  Y.  74.)  The  two 
essentials  in  such  a  case  are  lacking  here,  viz.,  incompleteness 
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on  the  face  of  the  contract  and  the  fact  that  the  parol  evi- 
dence  offered  is  consistent  with  and  not  contradictory  of  the 
written  instrument. 

Evidence  to  explain  an  ambignity  or  show  the  meaning  of 
technical  terms,  is  not  an  exception  to  the  general  rule,  but  is 
allowed  to  enable  the  court  to  understand  the  contract  as 
written  and  not  to  contradict  or  vary  the  instrument  in  any 
particular.  (Dana  v.  Fiedler,  12  N.  Y.  40 ;  CoUender  v. 
Dinsmore,  55  id.  200 ;  Newhall  v.  Appleton^  114  id.  140 ; 
Smith  V.  Clews,  Id.  190.) 

In  the  case  at  bar  the  parol  evidence  received  tended  to 
establish  a  different  contract  from  that  expressed  in  the  written 
instrument,  and  was,  therefore,  incompetent. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  accordingly. 


David  E.  Barrows,  Appellant,  v,  Henry  N.  Webster, 
Respondent. 

In  1836  a  map  of  the  village  of  Olean  was  made,  on  which  was  designated 
the  streets  and  lots,  which  map  has  since  been  recognized  as  the  official 
map  of  the  village.  The  owner  of  lands  lying  on  the  west  side  of  Union 
street  conveyed  to  plaintiff  a  lot  bounded  by  the  west  line  of  said  street, 
and  thereafter  conveyed  to  defendant  land  lying  westerly  of  and  adjoin- 
ing plaintiff's  lot.  There  was  no  reference  to  said  map  in  either  of  the 
deeds.  In  an  action  of  ejectment,  the  question  was  as  to  the  location  of 
the  line  referred  to  in  plaintiff's  deed  as  the  westerly  line  of  said  street. 
It  appeared  that  the  street  had  been  an  open,  traveled  street  for  more- 
than  fifty  years  and  was  in  existence  before  the  map  wi\s  made;  it  had 
never  been  opened  to  the  width  laid  down  upon  the  map,  but  the  west- 
erly line,  as  opened  and  worked  and  as  indicated  by  fences,  sidewalks  and 
trees,  was  twelve  feet  east  of  the  line  as  laid  down  upon  the  map.  Both 
parties,  when  they  took  their  deeds,  were  familiar  with  the  actual  visible 
location  and  condition  of  the  street,  and  there  was  evidence  tending  to 
show  that,  when  plaintiff  took  his  deed,  the  measurements  were  made 
from  the  westerly  side  of  the  street  as  then  actually  opened  and  used. 
HM,  that  plaintiff  and  his  grantor  had  the  right  to  determine  whether 
to  take  as  the  boundary  the  line  of  the  street  as  it  appeared  and  was  used. 
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or  as  laid  down  on  the  map;  that  the  question  as  to  what  was  that  deter- 
mination was  one  of  fact;  and  that  the  evidence  justified  a  finding  that 
the  intention  was  to  bound  the  lot  by  the  line  as  it  appeared. 

(Argued  December  17,  1804;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  12,  1893,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

«/.  Arthur  Corhin  for  appellant.  The  only  reasonable  con- 
struction of  the  deed  consistent  with  the  language  used  is  that 
the  west  line  of  Union  street  is  the  east  line  of  plaintiffs 
lands,  and  that  plaintiffs  lands  run  west  125  feet  from  the 
west  line  of  Union  street.  (Rathgaher  v.  Village  of  Tona- 
wanda,  37  N.  Y.  S.  R.  807;  Dillon  on  Mun.  Corp.  §  640; 
Cook  V.  Harris,  61  N.  Y.  448  ;  Wigging  v.  McCleary,  49  id. 
346 ;  McMannia  v.  Butler,  51  Barb.  436 ;  Livingston  v. 
May<yr,  etc,  8  Wend.  85  ;  Wyman  v.  Mayor,  etc,,  11  id.  387 ; 
Driggs  v,  Phillips,  103  N.  Y.  77 ;  People  v.  Loesfdm,  102 
id.  1 ;  Bridges  v.  ^yyckoff,  67  id.  130.) 

J.  IL  Waring  for  respondent.  The  street  as  actually 
opened  and  used  is  the  plaintiffs  eastern  boundary.  The 
deed  expressly  bounds  his  lot  on  the  east  by  Union  street. 
There  was  no  evidence  that  Gosseline  made  his  map  for  the 
owners  at  the  time  of  the  lands  embraced  in  it.  Assuming, 
however,  that  he  did  make  it  for  them,  his  act  did  not  make 
streets  of  the  lands  delineated  upon  it  as  such ;  none  of  them 
could  become  streets  until  they  were  accepted  by  the  public 
authorities.  {Fonda  v.  Borst,  2  Keyes,  48 ;  Holdcms  v. 
Trustees,  etc.,  21  N.  Y.  474 ;  Badeau  v.  Mead,  14  Barb. 
329,  344;  Brace  y.  N,  Y.  C.  B.  B.  Co.,  27  N.  Y.  269.)  It 
was  the  intention  of  the  parties  to  the  plaintiffs  deed  to  make 
•the  actual  street  boundary  his  eastern  line.     {Rich  v.  Bich^ 
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16  Wend.  663,  675 ;  Petit  v.  Shepard,  32  K  T.  97 ;  Sat- 
gecmt  v.  Adama^  69  Mass.  72.)  The  extrinsic  facts  proved  by 
the  plaintiff  went  no  further  than  to  show  the  existence  of 
the  two  sets  of  lines  and  the  location  of  each.  {Maaten  v. 
Olcott^  101  N.  T.  152 ;  Baynor  v.  Timmeraon^  46  Barb.  518, 
524;  F«;i-^aZZ  V.  P^o^Z^,  8  Wend.  183, 190 ;  Cronkv.WiUon^ 
40  Hun,  269,  274;  VanWyck  v.  Wright,  18  Wend.  157,  168; 
Bich  V.  Bichj  16  id.  663 ;  Schoonmaker  v.  Davis,  44  Barb. 
463 ;  Woodruff  v.  Paddock,  56  Hun,  288 ;  Jackson  v.  Cole, 
16  Johns.  257,;  W.  Bank  v.  Nichols,  54  K  T.  65.)  The 
plaintiff's  deed  describes  his  premises  as  being  a  part  of  Whit- 
ney's subdivision  of  blocks  124  and  125,  when  in  fact  they 
are  no  part  of  it.  That  false  particular  must  be  rejected  in 
construing  the  deed.  (2  Hilliard  on  Real  Prop.  519,  chap. 
85,  §  54 ;  Seamiam,  v.  Hogeboom,  21  Barb.  398,  407  ;  Hasten 
V.  Olcott,  101  N.  Y.  152,  158;  Brooknum  v.  Kurztnqn,  94 
id.  272.)  None  of  the  plaintiff's  exceptions  to  the  rulingg 
excluding  the  deeds  offered  by  him  are  well  taken.  {Fonda 
V.  Borst,  3  Keyes,  48 ;  Holdcme  v.  Trustees,  etc.,  21  N.  T. 
474 ;  Crowder  v.  Hopkins,  10  Paige,  183,  190 ;  Christie  v. 
Bishop,  1  Barb.  Ch.  105,  114 ;  Jacobs  v.  Bemsen,  36  N,  T. 
668,  670.) 

Per  Curiam.  This  is  an  action  of  ejectment  to  recover  a 
strip  of  land  twelve  feet  wide  in  the  village  of  Olean.  Both 
parties  claim  title  under  the  same  grantor,  .the  deed  of  the 
plaintiff  being  prior  to  that  of  the  defendant.  The  land  con- 
veyed to  the  plaintiff  was  a  lot  on  the  west  side  of  Union 
street,  bounded  by  the  west  line  thereof,  and  being  125  feet 
deep  from  that  line.  The  land  subsequently  conveyed  to  the 
defendant  lies  westerly  of  and  adjoining  plaintiff's  lot.  The 
dispute  grows  out  of  the  uncertainty  of  the  location  of  the 
westerly  line  of  Union  street.  The  plaintiff  claims  that  that 
line  is  twelve  feet  further  west  than  the  defendant  admits  it 
to  be,  and  if  his  claim  is  well  founded  the  westerly  line  of  his 
lot  incloses  the  land  in  dispute  and  he  should  recover  in  thig 
action. 
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In  1836  a  map  of  the  village  of  Olean,  called  the  Gosseline 
map,  was  made,  in  which  the  streets  and  village  lots  were 
designated,  and  that  map  has  since  been  generally  recognized 
as  the  official  map  of  the  village.  It  does  not  appear  to  have 
been  made  by  any  person  who  owned  the  lands  conveyed  to 
these  parties.  The  plaintiff  claims  that  the  westerly  line  of 
Union  street  in  front  of  his  lot  is  where  it  was  laid  down  upon 
that  map.  The  defendant  claims  that  he  is  not  bound  by  that 
map,  and  that  that  line  is  twelve  feet  further  east. 

There  is  no  reference  to  the  Gosseline  map  in  either  of  the 
deeds  to  these  parties,  and  there  is  nothing  on  the  face  of  the 
deeds  showing  that  the  grantor  intended  to  convey  by  that 
map. 

Union  street  had  been  an  open,  traveled  street  for  more 
than  fifty  years  before  the  trial  of  this  action,  and  it  was  in 
existence  before  the  making  of  the  map.  It  had  never  been 
opened  to  the  width  laid  down  upon  the  map,  and  the  westerly 
line  thereof  had  always  been  in  fact  where  the  defendant 
claims  it  to  be.  The  fences,  sidewalks  and  trees  indicated  the 
line  to  be  as  claimed  by  him,  and  the  twelve  feet  between  the 
line  as  claimed  by  the  plaintiff  and  that  claimed  by  the  defend- 
ant had  never  been  in  fact  opened,  used  and  worked  as  a  part 
of  the  street.  To  a  person  knowing  nothing  about  the  map 
the  westerly  line  of  tlie  street  would  appear  to  be  where  the 
defendant  claims  it  to  be.  Both  parties,  when  they  took  their 
conveyances,  were  familiar  with  the  location  and  condition  of 
the  actual  visible  street,  and  there  was  some  evidence  upon 
the  trial  tending  to  show  that  when  the  plaintiff  took  his  deed 
the  measurements  were  made  from  the  westerly  side  of  the 
street,  as  it  was  then  actually  opened  and  used. 

No  one  will  dispute  that  at  the  time  the  plaintiff  took  his 
deed  he  and  his  grantor  could  determine  whether  they  would 
take  the  line  of  the  street  as  it  appeared  upon  the  Oosseline 
map  or  as  it  appeared  upon  the  ground,  and  whether  they 
took  the  one  line  or  the  other,  we  think  was  a  question  of  fact. 
If  they  had  intended  to  take  the  map  line  as  a  boundary,  some 
SicKELS— Vol.  XCIX.        54 
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reference  would  probably  have  been  made  to  the  map  in  the 
deed. 

Upon  the  facts  to  which  we  have  alluded  and  others  appear- 
ing in  the  record,  the  referee  found  "  that  in  making  the  convey- 
ance to  the  plaintiff  it  was  the  intention  of  the  parties  thereto 
to  make  the  easterly  boundary  of  said  land  coincide  with  the 
visible  westerly  boundary  of  Union  street,  as  it  then  appeared 
and  was  actually  used  by  the  public."  We  think  there  was 
evidence  warranting  this  finding,  and  that  it  was  legally  com- 
petent for  the  referee,  taking  the  description  in  the  deed  and 
all  the  other  facts  proved  by  oral  evidence,  to  make  the 


We  have  carefully  considered  all  the  exceptions  taken  upon 
the  trial  and  do  not  find  that  they  point  out  any  error,  and  for 
the  reasons  we  have  given  and  those  found  in  the  opinion  of 
the  General  Term,  printed  in  the  record,  the  judgment  should 
be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


^ ..       Robert  K.   Dow,  Appellant,  v,   Iowa  Central  Railway 

liH  ewH  Company  et  al.,  Respondents. 

A  railroad  corporation  having  defaulted  in  the  payment  of  interest  on  its 
mortgage  bonds  the  mortgage  was  foreclosed.  Thp  bondholders  and 
certain  "car  trust  certificate  holders'*  entered  into  an  agreement  for  a 
purchase  of  the  property  and  for  a  re-organization,  by  which  a  com- 
mittee was  appointed  to  represent  them.  The  committee  was  empowered 
to  give  to  holders  of  the  common  stock,  for  each  share  of  their  stock,  one 
share  of  the  common  stock  of  the  new  company,  on  payment  of  an  assess- 
ment of  fifteen  dollars  per  share,  to  be  paid  in  installments  at  times  to 
be  fixed  by  the  committee.  If  any  such  holder  declined  or  failed  to  pay 
the  assessment  the  privilege  of  receiving  such  common  stock  of  the  new 
company,  it  was  provided,  should  vest  in  other  persons  named.  At  the 
time  this  agreement  was  made  one  R.  was  the  owner  of  1,000  shares  of 
the  common  stock  of  the  old  company;  he  paid  the  first  installment 
called  for,  and  before  the  second  installment  fell  due  he  died  and  his 
estate  passed  into  the  hands  of  the  public  administrator,  who  held  the 
stock  for  a  year  after  the  final  installment  became  due,  and  who,  with 
full  knowledge  of  the  assessment  and  the  dates  the  installments  were 
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payable,  mode  default  in  the  payment.  The  stoc^  was  then  sold  by 
said  administrator  and  purchased  by  plaintiff  for  a  nominal  consideration 
and  with  full  knowledge  of  the  facts.  He  thereafter  tendered  payment 
of  the  unpaid  installments,  with  interest.  In  an  action  against  the  new 
company  and  the  members  of  said  committee  to  compel  the  delivery  of 
the  stock,  hM^  that  plaintiff  had  no  other  rights  than  those  of  the  legal 
representative  of  R.'s  estate;  that  the  privilege  given  to  R.  to  exchange 
his  stock  did  not  spring  from  his  original  rights  as  stockholder,  but 
depended  wholly  upon  the  provisions  of  the  agreement  to  which  he  was 
not  a  party  and  under  which  he  was  a  mere  beneficiary;  that  his  legal 
representative  having  declined  to  pay  the  remaining  installments,  and 
by  reason  of  his  default  the  rights  of  others  having  intervened,  who, 
under  the  agreement  in  case  of  such  a  default,  were  made  the  bene- 
ficiaries, the  privilege  of  exchanging  the  stock  was  at  an  end,  no  right 
of  redemption  remained  in  him,  and  so,  none  was  transferred  to  plaintiff, 
and  that  the  claim  of  the  latter  had  no  foundation  either  in  law  or  equity. 
Reported  below,  70  Hun,  186. 

(Argued  December  19,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  30,  1893,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  an  order  dismissing  the 
amended  complaint  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Leopold  Wallach  for  appellant.  The  plaintiff  is  entitled 
to  specific  performance  by  the  defendants  of  their  agreement 
to  give  Rickins,  for  each  of  his  1,000  shares  of  common  stock 
of  the  old  company,  one  share  of  common  stock  of  the 
re-organization  company  on  payment  of  fifteen  dollars  upon 
^each  such  share.  {Barnes  v.  Perine^  9  Barb.  202 ;  Pierson 
r.  Morch,  82  K  Y.  503;  Train  v.  Gold,  5  Pick.  380; 
JOAmoreux  v.  Oould,  7  N.  Y.  349 ;  Miller  v.  McKemie,  95 
id.  575 ;  Willetts  v.  S,  M.  Ins.  Co.,  45  id.  45  ;  Bechvnth  \\ 
Brachett,  97  id.  52 ;  Kortright  v.  Cady,  21  id.  343 ;  Kemhle 
Y.  Wallis,  10  Wend.  374;  Bement  v.  Smith,  15  id.  493,495 ; 
Cass  V.  Higinbotam,  100  N.  Y.  248.)  The  plaintiff's  right 
to  have  this  agreement  specifically  performed  is  not  affected 
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\>j  the  lapse  of  time.  (IlolgaU  v.  Eaton^  116  I].  S.  83; 
Brovm  v.  O.  T,  <&  S.  D.  Co.,  128  id.  403 ;  Southcomh  v. 
Bishop  of  Ihceter^  6  Hare,  213, 219  ;  Levy  v.  Ltndoy  3  Meriv. 
81 ;  Sied  v.  Branch,  40  Cal.  1,  13.)  John  M.  Rickins  hav- 
ing signed  the  bondholders'  agreement  and  paid  the  first 
installment,  he  and  his  assigns  acquired  a  vested  right  to 
the  stock  to  be  issued  under  the  agreement,  burdened 
with  the  payment  by  them  of  the  subsequent  installments. 

<  Westcott  V.  M.  M.  Co,,  23  Mich.  145 ;  Budd  v.  M.  S.  li.  Co.^ 
15  Pac.  Rep.  659 ;  Bartoii's  Case,  4  DeG.  &  J.  46  ;  Perrm 
V.  Oranger,  30  Vt.  595 ;  Clarke  v.  Hart,  6  H.  L.  Cas.  633; 
Stanhopes  Case,  L.  R.  [1  Cli.  App.]  161 ;  Markham  v.  e/aw- 
don,  41  N.  Y.  235 ;  Whits  v.  Smith,  54  id.  522 ;  Baker  v. 
Drake,  53  id.  211 ;  66  id.  518  ;  Hess  v.  Eau,  17  J.  &  S.  324.) 
Even  if  a  forfeiture  of  plaintiff's  rights  could  be  effected  for 
his  omission  to  make  the  payment,  equity  will  relieve  him 
from  such  forfeiture  where  a  tender  was  made  before  distri- 
bution of  the  stock,  especially  where  there  has  been  a  partial 
performance.  {Li/oingston  v.  Tomkins,  4  Johns.  Ch.  415  ; 
Ahemethy  v.  Society,  etc,,  3  Daly,  1,  8 ;  People  v.  Clark,  10 
Barb.  120,  152  ;  Fulton  Bank  v.  Beach,  1  Paige,  429,  432 ; 
SpavMvng  v.  Hallenheck,  39  Barb.  79.)  No  forfeiture  of  this 
stock  has  ever  been  declared,  nor  any  new  rights  intervened. 
<1  Pom.  Eq.  Juris.  §§  1314,  1315  ;  Noyes  v.  Anderson,  124 
K  Y.  175,  179 ;  Giles  v.  Austin,  62  id.  593 ;  HaU  v.  Delor 
plaine,  5  Wis.  206.)  The  objection  of  laches  cannot  properly 
be  interposed  in  this  case  to  deprive  plaintiff  of  his  equity. 

<  VUas  V.  BuOer,  123  N.  Y.  440 ;  Been  v.  MUme,  113  id.  303 ; 
Giles  V.  Austin,  62  id.  486,  493  ;  Piatt  v.  Piatt,  58  id.  646 ; 
Atwater  v.  Fowle,  1  Edw.  Ch.  417;  Wa4^s  v.  Travis,  9 
Johns,  450,  466 ;  Walton  v.  Coulson,  1  McLean,  120,  132 ; 
Massie  v.  Heiskdl,  80  Ya,  789,  805.)  Defendants  are  estop- 
ped from  claiming  a  forfeiture  in  view  of  their  failure  for  so 
long  a  period  to  demand  of  plaintiff  that  he  pay,  they  know- 
ing that  he  was  the  owner  of  the  stock,  and  their  treaties  with 
him  necessarily  put  him  off  his  guard,  and  their  conduct  and 
treatment  of  others,  similarly  situated,  lead  him  to  believe  that 
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a  strict  oompliance  would  not  be  insisted  on,  and  on  which  he 
had  a  right  to  rely.     (120  N.  T.  440.) 

Damd  Thomson  for  respondents.  The  plaintiff  is  estopped 
by  his  own  laches,  {SpeideU  v.  Henriciy  15  Fed.  Rep.  753  j 
SuUwan  v.  Rail/road  Co.,  94  U.  S.  806.) 

Babtlett,  J.  The  plaintiff  seeks  to  compel  the  delivery  to 
him  by  the  individual  defendants,  constituting  the  bondholders' 
committee  of  the  defendant,  the  Central  Iowa  Railway  Com- 
pany, one  thousand  shares  of  the  common  stock  and  one  hun- 
dred and  fifty  shares  of  the  preferred  stock  of  the  defendant, 
the  Iowa  Central  Railway  Company,  the  successor  under  a 
re-organization  of  the  Central  Iowa  Railway  Company. 

In  1887  the  Central  Iowa  Railway  Company  defaulted  in 
the  payment  of  interest  on  its  .mortgage  indebtedness,  and 
foreclosure  and  re-organization  followed. 

After  the  default  the  bondholders  and  car  trust  certificate 
holders  entered  into  an  agreement  for  their  mutual  protec- 
tion, and  constituted  the  individual  defendants  a  committee 
to  represent  them. 

This  agreement  empowered  the  committee  to  give  the 
holders  of  each  share  of  common  stock  one  share  of  the  com- 
mon stock  of  the  re-organized  company  on  payment  of  an 
assessment  of  fifteen  dollars  per  share. 

It  further  j^ovided  that  if  any  holder  of  the  common  stock 
declined  or  failed  to  pay  the  assessment,  the  privilege  of 
receiving  such  common  stock  of  the  re-organized  company 
should  vest  in  other  persons  named. 

The  committee  were  authorized  to  fix  the  time  and  the  place 
when  the  assessment  should  be  paid,  and  thereupon  made  it 
payable  in  seven  installments.  At  the  time  this  agreement 
was  executed  one  John  M.  Rickins  was  the  own^  of  one 
thousand  shares  of  the  common  stock  of  the  Central  Iowa 
Railway  Company,  and  he  paid  the  first  installment  of  the 
assessment  of  two  dollars  a  share.  In  November,  1887, 
Rickins  died  and  his  estate  passed  into  the  hands  of  the  public 
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administrator  of  the  city  of  New  York  before  th»  second 
installment  was  due. 

The  stock  was  held  by  the  public  administrator  for  more 
than  a  year  after  the  time  fixed  for  the  payment  of  the  final 
installment,  and  it  was  then  sold  at  public  auction  and  pur- 
chased by  tlie  plaintiff  for  the  nominal  sum  of  two  hundred 
and  seventy-six  dollars. 

At  the  time  of  this  purchase  the  public  administrator,  with 
full  knowledge  of  the  assessments  and  the  dates  they  were 
payable,  had  made  default  in  the  payment  of  all  the  assess- 
ments falling  due  after  the  first  one  paid  by  Kickins. 

The  plaintiff,  at  the  time  he  purchased  this  stock,  was  a 
holder  of  other  stock  and  securities  of  the  Central  Iowa  Rail- 
way Company,  on  which  he  had  paid  to  the  committee  the 
amounts  provided  in  the  agreement  and  received  the  stock  to 
which  he  was  entitled. 

There  is  nothing  in  the  position  of  the  plaintiff  that  com- 
mends him  to  the  consideration  or  protection  of  a  court  of 
equity ;  he  does  not  stand  in  the  attitude  of  one  seeking  to  be 
relieved  from  a  forfeiture ;  he  has  no  other  rights  than  those 
of  the  legal  representative  of  the  Rickins'  estate,  from  whom 
he  purchased  for  a  nominal  consideration,  with  full  knowledge 
of  the  situation. 

It,  therefore,  becomes  important  to  ascertain  the  rights  of 
the  Rickins  estate,  respecting  this  stock  at  the  time  it  was  sold 
at  public  auction.  ^ 

The  stockholders  of  the  Central  Iowa  Railway  Company 
were  not  parties  to  the  bondholders'  agreement,  and  the  privi- 
lege to  exchange  stock  on  the  payment  of  an  assessment  was 
an  act  of  grace  on  the  part  of  the  bondholders,  as  the  latter 
might  have  permitted  the  foreclosure  sale  to  have  proceeded, 
thereby  cutting  off  all  the  rights  of  stockholders. 

It  follows  that  the  privilege  of  Rickins  to  exchange  his 
stock  did  not  spring  from  his  original  rights  as  a  stockholder, 
but  depended  wholly  upon  the  provisions  of  the  agreement  to 
which  he  was  not  a  party,  and  under  which  he  was  a  mere 
beneficiary. 
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Rickins  elected  to  accept  the  benefit  conferred  upon  him 
by  this  agreement,  subject  to  the  burden  of  the  assessment 
and  paid  the  first  installment ;  before  the  second  installment 
was  due  he  died;  his  legal  representative,  standing  in  his 
plac«  and  vested  with  his  rights  and  privileges,  declined  and 
failed  to  pay  the  remaining  installments. 

By  reason  of  this  default,  and  under  the  terms  of  the 
agreement,  the  rights  of  third  parties  supervened,  and  the 
stock  to  which  the  Kickins  estate  would  have  been  entitled, 
had  the  assessment  been  paid,  was  held  thenceforth  subject  to 
the  rights  of  other  beneficiaries  named.  The  legal  represent- 
ative of  Rickins  having  decided,  with  a  full  knowledge  of 
all  the  facts,  not  to  avail  himself  of  the  provisions  of 
the  agreement,  and  having  deliberately  suffered  the  time  to 
pass  under  which  the  assessment  could  be  paid,  no  right  of 
redemption  remained  in  him,  and  the  privilege  to  exchange 
stock  under  the  agreement  was  at  an  end. 

More  than  a  year  after  the  Rickins  estate  had  lost  all  right 
to  exchange  this  stock,  the  plaintiff  purchased  it,  the  par 
value  being  one  hundred  thousand  dollars,  for  two  hundred 
and  seventy-six  dollars,  made  a  subsequent  tender  of  the 
amount  due  for  unpaid  installments  and  interest,  and  now 
comes  into  a  court  of  equity  and  asks  its  aid  to  compel  the 
exchange  of  his  stock. 

We  are  of  the  opinion  that  the  claim  of  the  plaintiff  is 
speculative,  wholly  without  merit,  and  has  no  foundation  in 
law  or,  equity. 

The  amended  complaint  was  properly  dismissed. 

The  judgment  appealed  from  is  affirmed,  with  costa 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 
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Where  a  debtor  transfers  property  to  a  third  person,  in  consideration  of 
an  agreement  of  the  latter  to  assume  and  pay  the  debt,  and  he  thereupon 
promises  the  creditor  to  pay,  he  makes  the  debt  his  own,  and  so  assumes 
an  independent  duty  of  payment  irrespective  of  the  liability  of  the  princi- 
pal debtor,  and  becomes  primarily  liable  for  the  discharge  of  the  debt. 

Such  an  agreement,  therefore,  is  not  simply  a  promise  to  answer  for  the 
debt  or  default  of  another;  and  so,  is  not  within  the  provision  of  the 
Statute  of  Frauds. 

The  firm  of  S.  &  Co.,  manufacturers,  had  given  to  defendants,  to  secure 
various  items  of  indebtedness,  mortgages  upon  its  real  estate,  and  a 
chattel  mortgage  on  the  machinery  and  personal  property  used  in  the 
manufacture  of  its  goods.  Said  firm  also  owed  defendants  an  unsecured 
indebtedness  and  was  indebted  to  plaint! iOt.  The  members  of  said  firm 
proposed  to  transfer  to  defendants  all  its  property,  provided  plaintiff 
and  certain  other  creditors  were  protected.  To  this  defendants  agreed, 
and  promised  to  assume  and  pay  the  debts  specified:  they  elected  to  take, 
instead  of  a  bill  of  sale,  a  confession  of  judgment.  This  was  executed 
by  the  members  of  the  firm,  who,  by  their  verified  statement,  swore  that 
they  were  indebted  to  the  defendants  in  a  sum  made  up  of  all  their 
indebtedness  to  defendants,  and  of  the  debts  so  assumed  by  the  latter, 
and  the  firm  thereupon  turned  over  to  defendants  all  of  its  property. 
At  that  time  the  chattel  mortgage  was  not  due,  and  contained  no  danger 
clause  permitting  an  immediate  seizure.  Defendants  thereafter  prom- 
ised plaintiff  to  pay  its  claim  against  said  firm.  In  an  action  to  recover 
the  amount  thereof,  Tield,  that  defendants'  promise  to  pay  was  an  orig- 
inal one,  made  upon  a  good  consideration,  and  so,  was  not  within  the 
Statute  of  Frauds,  and  was  valid  and  effectual  without  a  writing. 

The  confession  of  judgment  was  set  aside  on  motion  of  a  junior  creditor. 
Defendants  accepted  short  notice  of  the  motion,  and  suffered  it  to  be 
granted  by  default.  Held,  that  the  rights  of  plaintiff  were  not  affected 
thereby. 

(Argued  December  17,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  at  the  May  terra,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Circuit  without  a  jury. 
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A  mem.  of  the  case  on  a  former  appeal  appears  in  120  N. 
T.  658. 

This  action  was  brought  upon  an  alleged  agreement  made 
by  defendants  for  a  valuable  consideration  to  pay  to  plaintiff 
the  amount  of  an  indebtedness  of  the  firm  of  Charles  Spruce 
&  Co.  to  it. 

On  October  30,  1882,  said  firm,  being  financially  embar- 
rassed, confessed  judgment  to  defendants  for  various  sums 
due  them  and  for  amounts  owing  to  other  parties.  The  state- 
ment on  which  the  judgment  was  entered,  under  the  head  of 
"  Liabilities  assumed,"  set  forth,  among  other  items,  the  fol- 
lowing: "Money  due  by  Charles  Spruce  &  Co.  to  First 
National  Bank  of  Sing  Sing  on  overdrawn  account,  $1,556.47.'* 

The  court  'found  that  defendant  made  an  absolute,  uncondi- 
tional promise  to  pay  plaintiff's  debt. 

Further  facts  are  stated  in  the  opinion. 

Cdhin  Frost  for  appellants.  The  doctrine  of  stare  decisis 
is  the  only  one  which  can  possibly  be  invoked  by  respondent, 
and  it  is  difficult  to  see  how  it  is  controlling  in  this  case. 
(  WorraU  v.  Munn^  53  N.  Y.  185.)  This  case  comes  within 
the  operation  of  the  Statute  of  Frauds,  which  declares  void 
every  promise  to  answer  for  the  debt  of  another,  unless  it  is 
in  writing  and  signed  by  the  person  sought  to  be  charged. 
{Blyer  v.  Monholland^  2  Sandf .  Ch.  526 ;  Lawrence  v,  FoXy 
20  N.  Y.  268 ;  Burr  v.  Beers,  24  id.  1Y9 ;  Mallory  v.  Gil- 
lette 21  id.  412 ;  Garnsey  v.  liogers,  47  id.  233 ;  Acker  v. 
ParmenteVy  98  id.  425;  Fullam  v.  Adams,  37  Yt.  391; 
HaZsey  v.  Read,  9  Paige,  445  ;  Vrooman  v.  Turner,  69  N.  Y. 
284 ;  Wheat  v.  Rice,  98  id.  302.)  There  was  no  consideration 
for  the  promise  of  defendants.  The  only  consideration 
claimed  was  the  giving  of  the  confession  of  judgment,  which 
was  invalid.  (Code  Civ.  Pro.  §  1273 ;  Ward  v.  Mitchell,  117 
N.  Y.  439 ;  Giff'ord  v.  Corrigan,  105  id.  227 ;  McKni^ht  v. 
Develin,  52  id.  399 ;  Dunning  v.  Leavitt,  85  id.  30-36 ; 
Crov>e  V.  Lewin,  95  id.  427 ;  Loeh  v.  Willis,  100  id.  235.) 
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Frcmcis  La/rTdn  for  respondent.  The  judgment  by  con- 
fession was  valid  and  drawn  in  compliance  with  the  Code. 
(Code  Civ.  Pro.  §  1274 ;  Read  v.  Frmch,  28  N.  Y.  285 ; 
Hopkins  v.  NeUon^  24  id.  518 ;  MiUer  v.  Earle^  Id.  110 ; 
McKee  v.  Tyson,  10  Abb.  Pr.  392  ;  Sheldon  v.  Stryker,  34 
Barb.  116 ;  Dunham  v.  Waterman,  17  N.  Y.  9 ;  3  Wait's  Pr. 
691,  694 ;  U,  Bank  v.  Btish,  36  N.  Y.  631 ;  Mitchell  v.  Van 
Buren,  27  id.  300 ;  Williams  v.  HeTmoAfh,  33  How.  Pr.  241 ; 
Nat,  P.  B<mk  v.  Salaman,  23  N.  Y.  S.  R.  566 ;  Hoppock  v. 
Donaldson,  12  How.  Pr.  141 ;  Marks  v.  Reynolds,  12  Abb. 
Pr.  403 ;  Frost  v.  Koon,  30  N.  Y.  428.)  The  case  has  been 
settled  by  the  Court  of  Appeals.     (31  N.  Y.  S.  R.  526.) 

Finch,  J.  What  constitutes  an  original  promise,  upon 
which  the  Statute  of  Frauds  does  not  operate,  and  which, 
therefore,  may  be  valid  and  effectual  without  a  writing,  is 
fairly  settled  in  one  direction  at  least.  Wherever  the  facts 
show  that  the  debtor  has  transferred  or  delivered  to  the 
promisor,  for  his  own  use  and  benefit,  money  or  property  in 
consideration  of  the  latter's  agreement  to  assume  and  pay  the 
outstanding  debt,  and  he,  thereupon,  has  promised  the  cred- 
itor to  pay,  that  promise  is  original,  upon  the  ground  tliat  by 
the  acceptance  of  the  fund  or  property  under  an  agreement  to 
assume  and  pay  the  debt  the  promisor  has  made  that  debt  his 
own,  has  become  primarily  liable  for  its  discharge,  and  has 
assumed  an  independent  duty  of,  payment  irrespective  of  the 
liability  of  the  principal  debtor.  {Ackley  v.  Parmenter^  98 
N.  Y.  425 ;  White  v.  Rintoul,  108  id,  223.)  In  such  a  case 
the  debt  has  become  that  of  the  new  party  promising ;  his 
promise  is  not  to  pay  the  debt  of  another,  but  his  own ;  as 
between  him  and  the  primary  debtor  the  latter  has  become 
practically  a  surety  entitled  to  require  the  payment  to  be 
made  by  his  transferee.  The  consideration  of  the  primary 
debt,  by  the  transfer  of  the  money  or  property  into  which  that 
consideration  had  been  in  effect  merged,  may  be  said  to  have 
been  shifted  over  to  the  new  promisor,  who  thereby  comes 
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under  a  duty  of  payment  as  obvious  as  if  such  original 
consideration  had  passed  directly  to  him. 

The  question  before  us,  therefore,  is  whether  the  promise  of 
the  defendants,  made  to  the  bank,  to  pay  the  debt  due  it  from 
Leary  and  Spruce,  was  founded  upon 'such  a  transfer  of  prop- 
erty as  I  have  above  described,  and  thus  was  original,  or 
whether  it  was  not  so  founded  and  must  for  that  reason  be 
deemed  collateral. 

We  are  bound  to  assume  upon  the  findings  that  the  promise 
to  pay  was  absolute,  and  clean  of  condition  or  contingency. 
The  question  whether  it  was  made  at  all  was  severely  litigated, 
and  depended  upon  the  conclusion  to  be  drawn  from  testimony 
full  of  violent  contradictions ;  and  we  are  not  at  liberty  to 
review  the  determination  of  fact  which  affirms  that  the 
promise  to  pay  was  in  truth  made,  and  was  absolute  in  its 
terms  as  sworn  to  by  the  witnesses  on  the  part  of  the  plaintiff. 
As  to  the  substance  of  the  agreement  between  the  defendants 
and  the  primary  debtors  there  is  also  contradiction.  The 
former  assert  that  their  assumption  of  the  debt  went  no  fur- 
ther than  a  consent  to  pay  it  out  of  the  proceeds  of  the 
debtor's  property  after  the  discharge  of  their  own  debt ;  or, 
in  other  words,  that  their  agreed  liability  was  to  pay  plaintiff 
only  out  of  proceeds  when  realized,  and  even  then  out  of  any 
possible  excess  remaining  over  and  above  their  own  debt.  If 
that  is  true  they  were  under  no  present  duty  to  pay  the  bank 
wlien  the  promise  was  made ;  the  debt  had  not  become  theirs ; 
might  never  become  theirs ;  and  so  their  verbal  promise  to  the 
bank  was  purely  collateral  and  to  answer  for  the  debt  of 
another.  That  proposition  was  quite  distinctly  held  in  Ackley 
V.  Parmenter  {8icpra\  and  upon  the  authority  of  Belknap  v. 
Bender^  (75  N.  Y.  446),  which  disclosed  an  agreement  simply 
to  pay  out  of  proceeds  when  realized,  and  so  far  as  sufficient. 
On  this  branch  of  the  case  the  inquiry  turns  upon  the  facts, 
and  the  findings  fail  to  disclose  any  such  agreement,  but  estab- 
lish the  contrary.  They  determine  that  for  a  valuable  consid- 
eration, and  by  an  agreement  with  Leary  and  Spruce,  the 
defendants  agreed  to  pay  the  plaintiff  the  debt  due  to  it. 
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This  finding  is  free  of  any  condition,  and  imports  an  absolute 
agreement  to  pay  at  once  and  in  full,  and  so  negatives  the 
defendants'  version  of  the  facts.  It  is  sustained  by  the  testi- 
mony of  the  plaintiffs  witnesses,  and  is  strongly  corroborated 
by  the  form  of  the  coni^ession  of  judgment  which  the  defend- 
ants' attorney  drew,  whicli  they  accepted,  upon  wliich  they 
issued  an  execution,  and  which  provides  for  an  assumption  of 
the  bank  debt  absolutely  and  without  condition.  All  the 
requisites  of  an  original  promise,  unaffected  by  the  Statute  of 
Frauds,  were  thus  explicitly  embraced  in  the  findings,  except 
one.  It  is  not  in  terms  or  expressly  found  that  the  consid- 
eration, described  simply  as  valuable,  was,  beyond  that,  such  a 
consideration  as  would  avoid  the  statute  because  it  consisted  of 
a  transfer  to  the  defendants  for  their  own  use  and  benefit  of 
the  debtors'  property.  That  fact  is  involved  in  the  findings, 
since  it  is  essential  to  the  legal  conclusion,  which  cannot  stand 
without  it.  We  may  look  into  tlie  evidence,  therefore,  to  see 
whether  it  would  have  sustained  such  a  finding  if  it  had  been 
explicitly  made,  and  thereupon  assume  the  fact  in  support  of 
the  judgment.     {Ogden  v.  Alexander^  140  N.  Y.  356.) 

I  can  find  in  the  proof  no  express  agreement  in  words  trans- 
ferring the  real  and  personal  estate  of  the  firm  to  the  defend- 
ants, but  that  there  was  such  a  transfer  in  fact  is  abundantly 
established  and  beyond  any  reasonable  doubt.  The  situation 
appears  to  have  been  this.  Leary  and  Spruce  were  manu- 
facturers of  files.  The  defendants  in  New  York  were  the 
regular  purchasers,  at  established  rates,  of  their  whole  product. 
The  manufacturers  became  seriously  indebted  to  their  vendeea 
in  the  progress  of  the  business,  and,  as  security  therefor,  had 
given  to  them  a  mortgage  on  their  real  estate  for  $2,500, 
dated  in  1876,  and  payable  in  one  year ;  a  second  mortgage 
on  the  same  land  for  $5,000,  dated  in  April,  1882,  and  pay- 
able in  one  year ;  and,  as  collateral  to  the  last-named  security, 
a  chattel  mortgage  for  $5,000  covering  all  the  machinery  and 
personal  property  used  in  the  manufacture  of  files.  The  stock 
on  hand  and  the  equity  of  the  mortgagors  still  remained  to 
them.     There  was  due,  or  to  become  due,  on  these  securities 
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about  the  sum  of  $7,400  at  the  date  of  the  final  arrangement 
of  October,  1882,  assuming  that  all  the  debt  created  prior  to 
their  dates  was  protected  by  the  mortgages.  But  an  added 
indebtedness,  not  covered  by  the  securities,  had  later  accrued 
in  the  form  of  two  notes  and  one  indorsement,  amounting  to 
about  $4,200,  no  part  of  which  had  matured  on  October  30th, 
1882.  On  that  day  the  debtors  announced  to  the  defendants 
their  inability  to  pay.  Of  course  the  statement  created  alarm. 
None  of  the  mortgages  secured  future  advances,  and  the 
defendants  found  themselves  unsecured  creditors  to  the  amount 
of  over  $4,000.  The  chattel  mortgage  was  not  due  and  con- 
tained no  danger  clause  permitting  an  immediate  seizure. 
The  whole  stock  on  hand,  manufactured  and  unmanufactured, 
was  incumbered  by  no  lien,  and  that  and  the  equity  under  the 
mortgages  belonged  to  the  debtors,  was  open  to  attack,  and 
could  be  disposed  of  by  the  firm.  They  estimated  the  entire 
value  of  their  property  at  $16,000,  which  was  the  footing  of 
their  last  preceding  inventory,  and  claimed  it  to  be  sufficient, 
not  only  to  pay  the  defendants  in  full,  but  also  the  bank  and 
certain  other  creditors  whom  they  wished  to  protect.  They 
were  talking  of  an  assignment,  but  assured  the  defendants  that 
they  were  ready  to  give  them  a  bill  of  sale  of  all  their  prop- 
erty, or  any  other  security,  provided  that  the  bank  and  other 
named  creditors  were  protected.  The  defendants  agreed  to 
assume  and  pay  tliose  debts,  and  chose  instead  of  a  bill  of  sale 
to  take  a  confession  of  judgment.  In  that  the  debtors  swore 
that  they  were  justly  indebted  to  the  defendants  in  a  sum 
made  up  of  the  total  debt  to  the  latter,  and  of  the  debts  to 
other  named  creditors,  which  the  defendants  had  assumed  and 
agi'eed  to  pay.  Had  the  transaction  stopped  at  this  point  it 
would  be  difficult  to  support  the  promise  to  the  bank,  unless 
upon  the  ground  of  an  intended  purchase  by  the  defendants 
of  the  debtors'  assets,  the  price  of  which  was  secured  by  the 
confession  of  judgment.  But  it  did  not  stop  there.  The 
defendants  could  at  once  have  levied  upon  the  whole  personal 
property,  and  advertised  a  sale  of  the  real  estate,  but  all  that 
was  needless,  because  the  debtors  at  once   turned  over  the 
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whole  property  to  the  defendants,  and  put  them  in  entire  and 
complete  possession  for  their  own  use  and  benefit.  Leary 
abandoned  it  utterly  and  went  away.  Spruce  remained  as  the 
hired  servant  of  the  defendants,  working  for  wages  which  they 
cut  down  at  their  pleasure,  obeying  their  orders,  shipping  the 
whole  manufactured  product  to  them  in  New  York,  drawing 
on  them  for  the  pay  roll,  and  treating  the  property  in  all 
respects  as  theirs.  Not  a  vestige  of  it  ever  came  back  to  the 
debtors.  The  latter  were  willing  to  transfer  it,  as  their  offer 
of  a  bill  of  sale  proves ;  they  did  transfer  it,  and,  in  the  light 
of  the  confession  of  judgment  and  the  promise  to  the  bank, 
it  is  impossible  not  to  see  that  it  was  in  consideration  of  an 
agreement  by  the  defendants  to  pay  the  specified  debts. 

I  have  not  failed  to  consider  the  attempted  explanation  of 
Chalmers  and  the  argument  about  it  of  his  counsel.  The 
former  sought  to  put  himself  in  the  attitude  of  a  tenant  under 
Spruce  as  landlord,  to  claim  that  his  wages  of  twenty  dollars 
a  week  were  in  part  for  rent,  and  to  show  that  the  goods  were 
sold  to  him  by  Spruce  as  before  the  failure.  But  the  latter, 
though  unwillingly,  controverted  the  theory,  and  Chalmers* 
own  version  of  the  facts  does  not  harmonize  with  the  explana- 
tion made.  The  claim  that  Spruce  was  to  remain  owner  and 
work  out  the  debts  does  not  account  for  Leary's  abandonment 
of  the  possession,  nor  Spnice's  service  for  wages,  still  less  for 
the  instant  assumption  and  payment  of  all  expenses  and 
exercise  of  complete  control  by  the  defendants.  They  took 
all  the  products,  and  if  they  continued  to  keep  the  accounts  in 
the  old  way  it  was  but  a  natural  measure  of  convenience  in 
order  to  separate  the  factory  business  from  their  own,  and  be 
able  to  ascertain  its  ultimate  results.  They  took  the  confes- 
sion of  judgment  as  a  guard  and  protection  against  other 
creditors,  and  as  a  defense  of  the  transfer  made  to  them. 
They  issued  no  execution  at  once  because  that  was  needless  to 
attain  possession,  but  did  issue  it  later  when  their  title  was 
threatened.  That  all  this  was  done  upon  an  understanding 
and  agreement  in  accord  with  the  facts  seems  to  me  a  natural 
and  necessary  inference. 
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Nor  have  I  overlooked  the  fact  that  the  confesfiion  of  judg- 
ment was  set  aside  on  the  motion  of  a  junior  creditor.  The 
defendants'  attorney,  after  a  consultation  with  his  clientSi 
accepted  short  notice  of  the  motion,  and  then  suffered  it  to  be 
granted  by  default.  The  probabilities  are  that  the  proceed- 
ing was  collusive,  but  if  not,  it  was  one  of  the  risks  which  the 
defendants  assumed  and  is  immaterial  to  the  result. 

I  have  reached  my  conclusion  without  reliance  upon  the 
previous  decision  of  this  court  on  the  first  appeal,  (120  N.  Y. 
650),  and  without  any  reference  to  the  doctrine  of  Lawrence 
V.  Fox^  which  has  played  some  part  in  the  discussion.  The 
opinions  of  the  Second  Division  on  the  former  appeal  indicate 
that  a  majority  of  the  court  did  not  agree  upon  any  one  prop- 
osition discussed.  I  should  treat  that  judgment  as  decisive 
if  it  had  decided,  but  the  only  authoritative  determination  was 
the  order  for  a  new  trial.  I  do  not  deem  the  doctrine  of 
Lawrence  v.  Fox  involved  in  this  controversy.  That  doctrine 
applies  where  no  express  promise  has  been  made  to  the  party 
suing,  but  he  claims  the  right  to  rest  upon  a  promise  between 
other  parties  having  respect  to  the  debt  due  to  him  and  as 
having  been  made  for  his  benefit.  It  struggles  to  obviate  a 
lack  of  privity  upon  equitable  principles,  but  is  needless  and 
has  no  proper  application  where  the  privity  exists,  and  a 
direct  promise  has  been  made  upon  which  the  action  may 
rest.  Here  we  have  the  promise  and  if  it  is  valid  the  whole 
problem  is  solved. 

I  think  the  promise  proved  and  found  rested  not  only  upon 
a  valuable  consideration,  but  one  of  such  character  as  to  make 
the  promise  original  and  save  it  from  the  condemnation  of  the 
Statute  of  Frauds. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  The  Board  op  Publio 
"Works  of  the  City  of  Watertown  to  take  Lands  for  the 
Extension  of  Clay  Street. 

By  the  act  of  1891  (Chap.  180,  Laws  of  1891),  establishing  a  board  of  pub- 
lic works  in  the  city  of  Watertown,  all  the  powers  conferred  upon  the 
common  council  by  the  city  charter  (Chap.  714,  Laws  of  1869,  as 
amended  by  chap.  162,  Laws  of  1886),  in  relation  to  the  opening  of 
new  streets,  were  transferred  to  and  conferred  upon  that  board. 

Accordingly  hdd^  that  proceedings  for  the  opening  of  a  new  street  were 
properly  instituted  by  said  board  instead  of  by  the  common  council  as 
provided  by  the  charter;  and  that  an  order  of  court  confirming  the 
report  of  conmiissioners  appointed  in  such  proceedings  was  as  pre- 
scribed by  the  charter  (§  7,  tit.  7)  final  and  conclusive,  and  shut  out  all 
objections  save  those  involving  the  question  of  jurisdiction. 

Reported  below,  67  Hun,  190. 

(Argued  December  20,  1894 ;  decided  January  15,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  February  7, 
1893,  which  affirmed  an  order  of  Special  Term  confirming 
the  report  of  commissioners  appointed  upon  the  application 
of  the  board  of  public  works  of  the  city  of  Watertown  to 
assess  and  ascertain  damages  for  extending  and  opening  Clay 
street  in  said  city,  and  also  from  an  order  of  the  County  Court 
of  Jefferson  county  appointing  such  commissioners. 

It  was  claimed  on  this  appeal  that  under  the  charter  the 
power  to  open  streets  and  to  take  lands  for  that  purpose  is 
vested  solely  in  the  common  council,  and  that  the  proceedings 
were  void  for  want  of  jurisdiction. 

I'he  provisions  of  the  statutes  and  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

E,  O.  Evievaon  for  appellant.  This  proceeding  being  one 
in  derogation  of  common-law  rights,  in  which  by  proceedings 
in  invitum  it  is  sought  to  take  the  property  of  one  citizen 
and  charge  the  expenses  of  same  on  others,  it  must  be  strictly 
construed,  and  there  is  no  presumption  of  jurisdiction.     The 
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authority  must  be  cleariy  and  specially  given  by  the  legisla- 
ture, and  it  can  only  be  exercised  in  the  mode  prescribed. 
(2  Dillon  on  Mun.  Corp.  §§  763,  Y69;  In  re  A.  Church, 
66  N.  Y.  395 ;  City  of  Watertown  v.  Fairbanks,  65  id.  589  ; 
Kerher  v.  City  of  Utica,  7  Abb.  [JST.  C]  414.)  By  the 
charter  the  common  council  is  clothed  with  powers  of  a  two- 
fold character.  It  is  not  made  commissioners  of  highways, 
but  is  authorized  to  perform  the  duties  of  commissioners  of 
highways  of  towns.  (Laws  1886,  chap.  162,  §  1.)  This  power 
relates  only  to  the  general  supervision  of  streets.  (2  N.  Y. 
R.  S.  [8th  ed.]  1347,  §  1;  Id.  1372,  §  57;  PeojXsY.  Good- 
win,  5  JSr.  Y.  571,  572;  Clark  v.  Phelps,  4  Cow.  190; 
En  parte  Clapper,  3  Hill,  460 ;  Laws  of  1886,  chap.  162,  §  1.) 
The  power  conferred  as  commissioners  of  highways  is  solely 
ministerial  and  does  not  include  the  power  to  open  streets 
without  the  oath  of  freeholders  or  order  of  the  court.  (Laws 
of  1886,  chap.  162,  §§  1,  7 ;  Laws  of  1891,  chap.  180,  §§  1, 3.) 
Commissioners  of  highways  have  no  power  to  maintain  these 
proceedings,  and  as  commissioners  possess  no  such  power,  the 
common  council  acting  as  such  commissioners  do  not,  as  the 
only  effect  of  the  charter  (Laws  1886,  chap.  162,  §  1)  was  to 
clothe  the  common  council  with  the  rights  to  perform  the  duties 
of  commissioners  of  highways  of  towns,  and  certain  additional 
powers  as  common  council.  {Lansing  v.  Caswell,  4  Paige, 
579.)  The  actual  designation  or  description  of  lands  is  essential 
to  the  validity  of  every  assessment.  (Laws  of  1886,  chap.  162, 
§  7 ;  90  K  Y.  342 ;  Marvin  v.  Town,  56  Hun,  510-513 ; 
Jackson  v.  Ilealey,  20  Jolms.  495  ;  In  re  N,  Y.  C  cfe  H.  H. 
R.  R.  Co.,  90  N.  Y.  342 ;  Zink  v.  McManus,  121  id.  259 ;  2  id. 
66.)  If  the  court  should  be  of  the  opinion  that  under  the  statute 
it  has  power  to  review  the  assessment  upon  the  merits,  then  it 
is  submitted  that  the  action  of  the  commissioners  cannot  be 
upheld,  for  the  following  further  reasons :  The  commissioners 
were  required  by  statute  to  assess  and  apportion  the  damages 
on  the  real  estate  and  against  the  persons  benefited,  as  nearly 
as  may  be  in  proportion  to  the  benefits  resulting  therefrom. 
(Laws  of  1886,  chap.  162,  §  7 ;  People  v.  City  of  Syracuse^ 
SioKBLs— Vol.  XCIX.        56 
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2  Hun,  434 ;  People  v.  Mayor,  63  N.  Y.  291,  299 ;  T.  &  B. 
R.  B,  Co,  V.  Lee,  13  Barb.  159 ;  In  re  B.  B,  Co.,  56  Barb. 
456 ;  Elwood  v.  City  of  Bochester,  43  Hnn,  106 ;  ClarJc  V. 
Village  of  Dunkirk,  12  id.  182,  189 ;  People  v.  Jef.  Co. 
Court,  55  K.  Y.  604 ;  Voight  v.  City  of  Buffalo,  37  N.  Y. 
S.  E.  471 ;  In  re  Contra.  Central  Park,  54  How.  Pr.  313, 
318.)  The  assessment  as  made  was  unfair  and  unjust.  (67 
N.  Y.  529  ;  85  id.  307.)  Thfe  affidavits  were  properly  before 
tbe  Special  Term.  {In  re  Mayor,  etc.,  34  Hun,  450.)  The 
decision  of  the  Special  Term  in  this  proceeding  is  properly 
reviewable  by  an  appeal.  (Code  Civ.  Pro.  §§  1356,  2120,  2121, 
8333,  3334 ,  B.  c&  S.  B.  B.  Co.  v.  Davis,  42  N.  Y.  137,  147; 
In  re  Mayor,  etc.,  27  N.  Y.  S.  K.  188  ;  In  re  W.  W.  Works^ 
16  Hun,  57,  59 ;  In  re  City  of  Buffalo,  17  K  Y.  S.  E.  371 ; 
In  re  N.  Y.,  W.  S.  <&  B.  B.  B.  Co.,  33  Hun,  231 ;  In  re 
Byers,  72  N.  Y.  1 ;  In  re  S.  B.  B.  B.  Co.,  128  id.  93 ;  In  re 
Bradley,  69  id.  216 ;  In  re  Byers,  72  id.  1,  4  ;  In  re  Kings- 
bridge  Boad,  4  Hun,  599,  602 ;  62  N.  Y.  645 ;  In  re  Swan^ 
97  id.  492.) 

Watson  M.  Bogers  for  respondent.  The  order  of  the  Gen- 
eral Term  is  not  appealable  to  this  court.  (Laws  of  1886, 
chap.  162 ;  In  re  Com.,  etc.,  50  N.  Y.  493  ;  People  ex  rel.  v. 
Betts,  55  id.  600 ;  /;*  re  P.  P.  <&  C.  I..B.  B.  Co.,  85  id.  489 ; 
In  re  Board  of  St.  Opening,  111  id.  583 ;  In  re  S.  B.  B. 
Co.,  141  id.  532 ;  Beese  v.  Smith,  95  id.  645 ;  Potter  v.  Van 
Vranken,  36  id.  619.)  Upon  the  merits  the  order  is  right. 
{Beese  Y.  Smith,  95  K  Y.  649;  Laws  of  1869,  chap.  714; 
People  V.  Lacoinbe,  99  N.  Y.  43.)  The  court  below  could 
only  consider  the  evidence  taken  by  and  the  report  of  the 
commissioners.  Ex  parte  affidavits  subsequently  made,  not 
served  nor  used  as  the  basis  of  an  affirmative  motion,  cannot 
be  received  to  invalidate  or  impair  their  decision.  {In  re  B. 
cfe  0.  B.  B.  Co.,  38  How.  Pr.  187 ;  In  re  Ki/ngshridge  Boady 
5  Hun,  146 ;  Laws  of  1887,  §  7,  chap.  162.)  Tlie  commission- 
ers had  jurisdiction  to  inquire  —  exercise  judgment — and 
extend  the  assessment  to  any  property  within  the  city  limits 
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that  they  might  deem  to  be  benefited.  {In  re  Amaterdamy 
126  K  Y.  158 ;  Perkins  v.  State^  113  id.  660 ;  People  ex 
rel.  V.  Hicks,  105  id.  198 ;  B.  <&  G.  E.  B.  Co.  v.  Beckwithy 
10  How.  Pr.  168  ;  In  re  If.  T.  cfe  W.  S.  B.  B.  Go.,  33  Hun, 
293.) 

FiNOH,  J.  Whether  this  order  was  void  for  want  of  juris- 
diction in  the  court  to  grant  it  is  the  main  and  principal  ques- 
tion argued  by  the  appellants.  The  charter  of  the  city  of 
Watertown,  as  amended,  (Laws  of  1886,  chap.  162),  provides, 
among  other  things,  for  the  opening  of  new  streets  and  the 
taking  of  lands  for  the  same,  and  vests  authority  and  power 
for  that  purpose  in  the  common  council.  (§§  7  and  8.)  Upon 
the  application  of  that  body  commissioners  are  appointed  to 
take  the  necessary  lands  and  assess  the  damages,  whose  report, 
after  confirmation  by  the  Special  Term,  is  made  final  and  con- 
clusive. If  this  had  been  a  proceeding  under  the  statute 
referred  to  by  the  common  council  to  open  the  new  streets  we 
should  regard  the  order  of  the  commissioners  which  has  been 
confirmed  as  beyond  our  review  upon  a  direct  appeal  there- 
from. {In  re  Prospect  Park  c&  Coney  I  B.  B.,  85  N.  Y. 
489;  In  re  Southern  Boulevard  B,  B,  Co,,  141  id.  532.) 
But  the  proceeding  originated,  not  from  the  action  of  the 
common  council  or  the  exercise  of  their  authority.  They 
were  superseded,  to  some  extent  at  least,  by  the  board  of  pub- 
lic works  created  by  new  and  later  legislation.  (Laws  of 
1891,  chap.  180.)  That  board  instituted  this  proceeding  and 
has  conducted  it  upon  the  assumption  that  all  the  powers  and 
all  the  regulations  of  tlie  charter  relative  to  the'  opening  of 
new  streets  were  duly  and  completely  transferred  to  it.  If 
that  be  true,  then  it  may  avail  itself  of  all  the  provisions  of 
section  seven,  among  which  is  the  enactment  making  the  con- 
firmed order  of  the  commissioners  final.  But  the  claim  here 
is  that  none  of  those  provisions  regulating  procedure  and 
adjudging  its  finality  apply  at  all  to  the  board  of  public  works 
80  far  as  opening  new  streets  is  concerned,  and  that  to  rest 
upon  the  statutory  conclusiveness  of  the  order  begs  the  very 
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question  raised.  I  am  not  altogether  sure  that  the  claim  is 
well  founded,  but,  admitting  its  force  for  present  purposes,  it 
will  still  follow  that  the  order  was  valid,  because  the  provis- 
ions of  the  charter  do  apply  to  the  board  of  public  works  in 
opening  as  well  as  improving  streets. 

The  necessary  power  was  conferred  upon  the  common  coun- 
cil by  language  often  used  for  that  purpose.  To  such  body 
was  given  the  authority  of  commissioners  of  highways  of 
towns,  "  with  the  exceptions  and  modifications "  thereinafter 
prescribed.  One  of  those  modifications  was  a  distinct  enlarge- 
ment of  the  authority  conferred  by  including  within  it  power 
to  lay  out  and  open  streets.  The  common  council  were  made 
town  commissioners,  but  with  an  enlarged  authority.  The  act 
of  1891,  (§  9),  organizing  the  board  of  public  works,  prescribes 
that  the  board  "  shall  have  all  the  powers  and  discharge  all  the 
duties  of  commissioners  of  highways  of  towns  as  given  hy  and 
with  the  exceptions  and  modifications^^  contained  in  the 
amended  charter.  The  effect  is  that  the  enlarged  authority 
of  the  common  council  is,  by  the  same  description  and  an 
identical  phraseology,  transferred  to  and  conferred  upon  the 
board  of  public  works.  The  intention  to  make  su<jh  a  substi- 
tution as  to  the  general  control  of  city  streets  is  manifest  from 
the  single  exception  stated,  by  way  of  precaution,  that  the 
broad  terms  of  the  transfer  should  not  divest  the  common 
council  of  its  authority  to  dictate  the  conditions  upon  which 
railroads  should  be  permitted  to  pass  through  the  city  streets. 
It  further  appears  in  the  clause  which  gives  to  the  board 
exclusive  control  of  the  construction,  improvement,  repair 
and  cleaning  of  streets.  Construction  is  a  broad  term  author- 
izing the  making  of  new  streets ;  improvement  permits  new 
work  upon  streets  already  constructed ;  and  repair  relates  to 
the  restoration  of  an  existing  condition.  The  four  terms  used 
cover  the  whole  subject,  from  the  making  of  the  new  street 
to  its  final  and  ordinary  maintenance.  The  general  scope  of 
the  act  is  entirely  consistent  with  the  view  that  the  whole 
authority  over  the  construction  and  care  of  streets  given  to 
the  common  council  was  intended  to  be  transferred  to  the 
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board  of  public  works.  It  follows  that  the  order  was  valid, 
and  there  was  jurisdiction  to  grant  it.  The  provisions  of  sec- 
tion seven,  which  make  the  confirmation  final  and  conclusive, 
are,  therefore,  applicable  so  far  as  to  shut  out  the  further 
objections  which  do  not  involve  the  question  of  jurisdiction. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  O'Brien  and  BLa.ight,  JJ.,  not  sitting. 

Order  affirmed. 


The  Pobt  Kiohmond  and  Prohibition  Park  Electric 
Railroad  Company,  Appellant,  v.  The  Staten  Island 
Rapid  Transit  Railroad  Company,  Respondent. 

At  the  time  of  plaintiflTs  incorporation  the  tracks  of  a  railroad  company, 
authorized  to  operate  a  street  surface  railroad,  crossed  those  of  defend- 
ant's steam  railroad  at  grade.  Said  company,  through  its  receiver, 
leased  to  plaintiff  the  right  to  run  its  cars  over  that  portion  of  the  lessor's 
line  which  so  crossed  defendant's  tracks.  Plaintiff  operates  its  road  by 
means  of  the  trolley  or  overhead  system  of  electric  power.  Defendant 
maintained  at  the  crossing  a  gate  on  each  side  of  its  tracks,  operated 
between  two  posts  connected  by  a  chain  at  the  top ;  this  prevented 
plaintiff's  cars  from  passing  over  the  crossing.  In  an  action  to  compel 
the  removal  of  the  chain  and  to  restrain  defendant  from  interfering  with 
the  operation  of  plaintiff's  road,  it  appeared  that  for  about  four  months, 
pending  negotiations  for  an  agreement  between  the  parties,  plaintiff 
was  permitted  temporarily  to  operate  its  road  over  defendant's  tracks; 
but  when  negotiations  were  broken  off  the  permission  was  revoked. 
EM^  that  the  burden  rested  upon  plaintiff  of  proving  its  legal  right  to 
operate  its  road  across  defendant's  tracks,  and  this  it  failed  to  do ;  that 
the  right  of  its  lessor,  if  any,  was  simply  to  operate  a  street  surface 
railroad,  and  it  could  confer  no  greater  right  upon  plaintiff;  and  that 
plaintiff's  use  of  the  crossing  by  defendant's  permission  for  four  months 
had  not  ripened  into  a  right. 

Reported  below,  71  Hun,  179. 

(Argued  December  20, 1894;  decided  January  15,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  11,  1893,  which  affirmed  a  judgment  in  favor 
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of  defendant  entered  upon  an  order  dismissing  the  complaint 
on  trial  at  Circuit. 

This  action  was  brought  to  require  defendant  to  remove 
obstructions  in  the  operation  of  plaintiff's  road,  and  to  enjoin 
it  from  interfering  with  plaintiff's  road,  cars,  trolley  and 
wires  at  a  certain  crossing  on  defendant's  road,  by  erecting  or 
maintaining  a  gate  there  or  otherwise. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alexander  S.  Bacon  for  appellant.  Plaintiff's  cars  have 
rights  on  the  highway ;  defendant's  gate  has  only  a  privilege 
there.  The  orderly  way  for  the  defendant  to  have  proceeded 
would  have  been  to  move  for  the  appointment  of  commission- 
ers. But,  if  this  were  a  proceeding  before  commissioners,  we 
should  contend  that  the  defendant  is  not  entitled  to  any  com- 
pensation for  its  gate ;  that,  as  a  matter  of  law,  the  defendant 
would  be  required  to  remove  its  gate  as  an  obstruction  on  the 
highway ;  that,  as  a  matter  of  strict  legal  right,  the  plaintiff 
had  a  right  to  run  its  cars,  and  that  any  structure  like  the 
defendant's  gate  found  on  the  highway  is  there  only  by  suffer- 
ance or  privilege,  and  would  have  to  be  removed.  {H.  R,  T. 
Co,  V.  TT.  T.  cfe  R,  IL  Co.,  135  IS^.  Y.  393.)  The  plaintiff  has  a 
right  to  operate  its  road.  The  defendant  obstructs  the  running 
of  its  cars  and  maintains  the  obstructions  by  violence.     An 

injunction  herein  is  a  strict  legal  right.     (135  N.  Y.  393.) 

* 

Tra^,  Boardman  c6  Piatt  for  respondent.     The  plaintiff's  . 
only  remedy  is  to  apply  to  the  court  for  the  appointment  of 
commissioners  under  the  Railroad  Law.     (Z.  cfe  B,  B.  B.  Co. 
Case,  19  Hun,  38;  77  K  Y.  557;  79  id.  64;  44  Hun,  215.) 

Bartlett,  J.  The  route  of  the  plaintiff's  electric  railroad 
•crosses  the  track  of  the  defendant's  steam  railroad  at  grade. 

The  plaintiff  operates  its  road  by  means  of  the  trolley,  or 
overhead  system,  of  electric  power,  between  Bergen  Point 
ferry  in  the  village  of  Port  Richmond  and  Prohibition  Park 
in  the  village  of  New  Brighton. 

At  the  time  the  plaintiff  was  incorporated  a  corporation 
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known  as  the  Staten  Island  Belt  Line  Railroad  Company  was 
authorized  to  operate  a  street  surface  railroad,  and  its  tracks 
crossed  those  of  the  defendant  at  grade  in  the  village  of  Port 
Eichmond. 

This  corporation,  through  its  receiver,  leased  to  the  plaintiff 
the  jright  to  run  its  cars  over  that  portion  of  the  Belt  Line 
Company  track  that  crossed  the  defendant's  tracks  at  grade  on 
a  street  known  as  the  Shore  road. 

The  defendant  maintained  at  this  crossing  a  gate  on  each 
side  of  the  track,  which  was  operated  between  two  posts  con- 
nected by  a  chain  at  the  top,  which  was  fifteen  feet  eleven 
inches  above  the  surface. 

The  plaintiffs  trolley  cars  were  obliged  to  pass  between 
these  posts  in  running  over  the  Belt  Line  tracks,  and  the 
presence  of  this  chain  rendered  it  impossible. 

The  plaintiff  seeks  in  this  action,  among  other  things,  the 
removal  of  the  chain  and  a  permanent  injunction  restraining 
the  defendant  from  interfering  with  plaintiff  in  the  operation 
of  its  road. 

The  plaintiffs  contention,  in  brief,  is,  that  under  its  lease 
from  the  Belt  Line  Company,  and  the  subsequent  permission 
of  the  defendant,  it  is  entitled  to  operate  its  road  across  the 
tracks  of  the  defendant  without  interference.  The  defendant 
insists  that  the  plaintiff  has  never  acquired  the  legal  right  to 
cross  its  tracks. 

The  trial  court,  in  the  seventh  and  eighth  findings  of  fact, 
finds  substantially  that  the  plaintiff,  pending  negotiations  for 
an  agreement,  was  pennitted  to  operate  its  road  temporarily 
over  the  defendant's  tracks  by  courtesy,  and  when  the  nego- 
tiations were  broken  off  the  permission  was  revoked. 

The  proofs  in  this  case  are  very  meagre,  but  it  cannot  be 
said  that  the  findings  referred  to  are  unsupported  by  any 
evidence. 

The  plaintiff  rested  under  the  burden  of  proving  its  legal 
right  to  operate  its  railroad  across  the  tracks  of  the  defendant 
at  grade. 

The  Belt  Line  Company,  tlie  lessor  of  the  plaintiff,  if  it  had 
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more  than  a  permissive  right  from  the  defendant,  was  author- 
ized to  operate  a  street  surface  railroad,  which  would,  of 
course,  not  interfere  with  the  defendant's  gates  and  overhead 
chain. 

This  corporation,  through  its  receiver,  could  not  confer  on 
the  plaintiff  any  greater  rights  than  it  had. 

As  to  plaintiff's  contention  that  its  four  months  use  of  the 
crossing  by  permission  of  the  defendant  had  ripened  into  an 
absolute  legal  right,  it  is  sufficient  to  say  that  the  findings  of 
fact  already  referred  to,  show  this  position  to  be  untenable. 

It,  therefore,  follows  that  the  plaintiff  has  failed  to  estab- 
lish that,  either  by  agreement  between  the  parties,  or  by 
authority  of  law,  it  is  entitled  to  cross  the  defendant's  tracks 
at  grade  and  compel  the  removal  of  the  obstructive  gate 
chain. 

We  do  not  pass  upon  the  merits  of  this  case,  nor  upon  the 
legal  remedies  of  the  parties;  these  questions  are  not  pre- 
sented for  our  consideration. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

All  concur,  except  Haiqht,  J.,  not  sitting. 

Judgment  affirmed. 


Daniel  H.  Deyoe,  Appellant,  v.  Herbebt  J.  "Woodworth  et 
al.,  Respondents. 

Under  the  Code  of  Criminal  Procedure  (§  154)  a  deputy  sheriff  becomes, 
immediately  upon  his  appointment,  a  peace  officer  of  the  county; 
his  fees  as  such  officer  belong  and  are  payable  to  him  alone,  and  the 
sheriff  has  no  right  to  or  interest  in  the  same.  ^ 

An  agreement,  therefore,  by  an  applicant  for  such  an  appointment  to  pay 
to  the  sheriff  a  portion  of  the  fees  received  by  him  as  peace  officer, 
comes  within  the  scope  of  the  provisions  of  the  Penal  Code  (§§  52,  58), 
making  it  a  misdemeanor  for  a  person  to  give  or  offer  a  gratuity  or 
reward  in  consideration  of  his  appointment  to  public  office,  or  to  ask  or 
receive  any  gratuity  or  reward,  or  any  promise  thereof,  as  a  condition  ot 
appointment  to  a  public  office  or  a  subordinate  position  therein,  and  any 
such  promise  is  void. 
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Where,  therefore,  a  deputy  sheriff,  upon  his  appointment,  gave  to  the 
sheriff  a  bond  ivith  sureties,  conditioned  for  the  payment  by  him  to 
the  sherift  of  one-third  of  all  the  fees  received  by  him,  both  in  civil  and 
criminal  cases,  held,  that  an  action  was  not  maintainable  on  the  bond  to 
recover  the  proportion  specified  of  fees  received  by  the  deputy  as  peace 
officer. 

(Argued  December  21,  1894 ;  decided  January  15,  18»5.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  8,  1893,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  an  order  dismissing  the  complaint  on 
trial  at  Special  Term. 

4  This  was  an  action  upon  a  bond  executed  by  the  defendant 
Herbert  J.  Woodworth,  on  his  appointment  to  the  office  of 
deputy  sheriflE,  as  principal,  and  by  the  other  defendants  as 
sureties,  to  plaintiff,  who  was  the  sheriff  of  Saratoga  coxmty. 

The  facts  and  provisions  of  said  bond,  so  far  as  material, 
are  stated  in  the  opinion. 

Edgar  T.  Brackett  for  appellant.  The  bond  is  a  valid 
instrument  in  all  its  parts.  The  provision  as  to  payment  by 
the  deputy  of  one-third  of  the  criminal  fees  is  valid,  and, 
having  proven  its  breach,  the  plaintiff  was  entitled  to  recover. 
{ReiUy  v.  Dodge,  131  N.  Y.  153 ;  Mott  v.  Bobbins,  1  Hill, 
21 ;  WUlet  v.  Ey[>,  12  Hun,  474;  Smith's  Sheriffs,  22,  23,  25, 
26;  Crocker  on  Sheriffs,  §  782;  Code  Civ.  Pro.  §  3312; 
Becker  v.  Ten  Eyck,  6  Paige,  68.) 

T.  F.  HamhUton  for  respondents.  The  trial  court  and  Gen- 
eral Term  were  clearly  right  in  reaching  the  conclusion  that 
that  portion  of  the  bond  which  related  to  the  surrender  of 
one-third  of  the  fees  earned  by  the  defendant  Woodworth  in 
criminal  cases,  and  that  portion  which  related  to  his  perform- 
ance of  criminal  cases  as  deputy  sheriff,  and  not  as  a  constable, 
was  void  as  against  public  policy.  (Code  Crim.  Pro.  §§  151, 
154 ;  Becker  v.  Ten  Eyck,  6  Paige,  68 ;  Farra/r  v.  Ba/rton,  5 
Mass.  395 ;  Mott  v.  Robbms,  1  Hill,  21 ;  Sohloss  v.  Merslett^ 
SicKELs  —Vol.  XCIX.         57 
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81  Ala.  266 ;  Penal  Code,  §§  52,  53 ;  Bliss  v.  Zcmrence,  68 
N.  Y.  422 ;  Thv/rston  v.  Fairmcm^  9  Hun,  584.) 

Finch,  J.  The  Penal  Code  provides  that  a  person  who 
gives  or  offers  to  give  any  gratuity  or  reward  in  consideration 
of  an  appointment  to  a  public  office  with  right  to  the  receipt 
of  its  emoluments  shall  be  guilty  of  a  misdemeanor,  (§  52) ; 
and  that  a  person  who  asks  or  receives  any  gratuity  or  reward 
or  any  promise  thereof  as  a  condition  of  appointment  to  a 
public  office  or  a  subordinate  position  therein  shall  also  be 
guilty  of  a  misdemeanor.  (§  53.)  The  substance  of  these  pro* 
visions  came  from  the  Revised  Statutes  and  their  prohibition 
has  long  been  the  law  of  the  state.  They  proceed  upon  the 
ground  that  the  public  service  will  rapidly  degenerate  and 
become  corrupt  if  appointments  to  office  are  dictated  by 
money  offered  or  paid  instead  of  by  that  merit  and  capacity 
which  should  alone  be  regarded. 

The  qiiestion  on  this  appeal  is  whether  the  contract  sought 
to  be  enforced  comes  within  the  scope  of  those  penal  pro- 
visions, and  is,  therefore,  void.  The  plaintiff  was  sheriff  of 
his  county  and  the  defendant  his  deputy.  The  terms  and  con- 
ditions of  the  deputation  are  recited  in  the  bond  which  tlie 
sheriff  took  and  the  deputy  executed.  By  its  terms  the  latter 
covenanted  to  keep  an  accurate  account  of  all  fees  received 
by  him,  and  to  pay  over  quarterly  to  the  sheriff  one-third  of 
all  such  fees,  both  civil  and  criminal,  except  ioT  per  diem 
attendance  at  court.  The  deputy  collected  and  received  a 
large  amount  of  fees  payable  to  him  in  criminal  cases,  and  for 
services  as  a  peace  officer  rendered  in  the  pursuit  and  arrest 
of  offenders,  no  part  of  which  has  been  paid  over  to  the  sheriff, 
and  the  latter  sues  upon  the  bond  to  recover  one-third  of  these 
fees.  The  courts  below  have  held  that  the  contract  is  void  as 
against  public  policy,  and  have  refused  to  enforce  it. 

The  general  question  came  up  in  the  case  of  Becker  v. 
Ten  Eyck^  (6  Pai.  68),  in  its  application  to  an  tmder-sheriff 
who  kept  the  jail  and  claimed  the  resulting  fees  and  perquisites, 
the  sheriff  replying  that  under  an  agreement  with  his  deputy 
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the  latter  was  to  receive  but  one-half  part  thereof.  The 
chancellor  pronounced  that  agreement  valid,  and  enforced  it 
according  to  its  terms,  putting  it,  however,  upon  the  distinct 
ground  that  the  jail  fees  by  law  wholly  belonged  to  the  sheriff, 
and  he  could  agree  to  allow  some. part  of  them  to  be  received 
by  his  deputy.  It  was  added,  however,  that  the  doctrine  did 
not  apply  to  cases  in  which  the  deputy  is  by  law  entitled  to 
certain  fees  or  perquisites  in  virtue  of  his  character  as  deputy 
merely,  and  that  in  such  cases  an  agreement  by  the  deputy  to 
pay  over  to  the  sheriff  appointing  him  any  portion  of  the  fees 
or  perquisites  which  legally  belong  to  the  deputy  as  such,  is  a 
purchase  of  the  deputation  and  a  direct  violation  of  the  statute. 
The  court  cited  as  an  illustration  of  the  latter  class  of  cases 
the  decision  in  Tappan  v.  Brown^  (9  Wend.  176),  where  a 
deputy  flour  inspector,  entitled  under  the  statute  to  fees  as 
such,  and  in  his  own  right,  agreed  as  the  condition  of  his 
appcrintment  to  allow  the  inspector  to  receive  a  portion  of  such 
fees,  and  which  was  held  to  be  in  substance  a  purchase  of  the 
deputation.  The  distinction  drawn  is  manifest.  In  the  first 
case  the  fees  in  question  belonged  by  law  wholly  to  the  sheriff  ; 
the  bills  were  made  in  his  name  and  payable  wholly  to  him  ; 
all  the  risk  and  responsibility  was  his ;  nothing  was  paid  him, 
or  agreed  to  be  paid  him,  for  the  appointment,  but,  on  the  con- 
trary, he  employed  an  agent  to  do  a  specified  part  of  his  duties, 
and  compensated  him  by  paying  a  share  of  his  own  money 
due  to  himself  as  sheriff ;  while  in  the  second  case  the  deputy 
inspector,  entitled  to  fees  as  such  by  force  of  the  statute, 
which  lawfully  were  his,  and  in  which  his  chief  had  no  legal 
interest,  promised,  out  of  his  own  money,  to  pay  a  part  thereof 
to  his  principal  in  consideration  of  an  appointment. 

The  present  case  is  of  that  character.  The  defendant  when 
appointed  deputy  sheriff  became  at  once  by  that  appointment 
a  peace  officer  of  the  county.  (Code  of  Cr.  Pro.  §  154.) 
Warrants  for  criminal  arrests  could  be  issued  directly  to  him. 
His  fees  cus  a  peace  officer  by  the  law  belonged  to  and  were 
payable  to  liim  alone,  and  the  sheriff  could  have  no  right  to 
or  interest  in  any  such  fees  unless  by  force  of  the  deputy's 
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conseDt  and  agreement.  In  dealing  with  them  the  latter 
would  be  dealing  with  his  own  money,  and  an  agreement  to 
share  a  portion  of  that  with  the  sheriflE  would  be  in  substance 
a  promise  to  pay  out  of  his  own  money  a  stipulated  part  as 
consideration  for  his  appointment.  In  this  case  the  bills  of 
the  deputy  were  made  out  in  his  own  name  against  the  towns 
for  fees  in  criminal  cases  payable  to  him  as  a  peace  officer, 
which  in  no  manner  belonged  to  the  sheriff  by  law,  and  upon 
which  the  latter  had  no  legal  claim.  I  think  the  agreement 
was  void  and  that  the  sheriff  cannot  recover. 

The  evils  of  a  contrary  doctrine  are  quite  apparent.  The 
law  gives  to  a  peace  officer  fees  which  it  deems  adequate,  and 
no  more  than  adequate  to  secure  proper  performance  of  the 
public  duty.  The  officer  becomes  a  guardian  of  the  public 
peace,  upon  whose  activity  and  vigilance  very  much  of  the 
safety  of  the  citizens  and  the  good  order  of  the  commimity 
depend.  If  the  sheriff  may  select  him,  not  for  his  integrity 
and  ability,  but  for  his  money,  he  is  exposed  to  the  temptation 
of  choosing  for  a  peace  officer  the  man  who  will  pay  over  the 
largest  share  of  his  fees,  and  who  is  likely  to  be  the  worst 
instead  of  the  best  of  the  applicants.  And  the  latter,  com- 
pelled in  that  manner  to  pay  for  his  appointment,  and  to  serve 
for  inadequate  compensation,  will  often  either  neglect  his 
duties,  or  be  tempted  to  make  up  for  his  loss  by  levying  con- 
tributions upon  dives  and  brothels,  upon  thieves  and  swindlers, 
as  the  price  of  protection.  The  rule  of  the  statute  is  sound 
and  right,  and  the  courts  should  enforce  it  rigorously  and 
without  hesitation.  In  the  present  case  there  was  no  actual 
wrong  intended,  but  the  contract  made  ought  not  to  be 
enforced. 

The  leamea  counsel  for  the  sheriff  seeks  to  meet  the  argu- 
ment by  asserting  that  all  fees  of  the  deputy,  even  in  criminal 
cases,  except  the  per  diem  allowance,  belong  to  the  sheriff. 
If  that  be  so  it  can  only  be  upon  the  ground  that  in  all  cases, 
criminal  as  well  as  civil,  the  deputy  represents  the  sheriff  and 
acts  in  his  name,  and  can  do  no  otherwise,  and  is  merely  the 
hand  or  arm  of  the  sheriff,  who  by  that  instrumentality  does 
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the  act.  The  liability  of  the  sheriff  would  follow.  But  there 
is  no  such  liability  for  the  acts  of  the  deputy  in  his  character 
as  peace  officer.  Those  acts  are  his  own.  The  authority 
given  hiin  is  not  derived  from  the  power  in  criminal  cases 
conferred  upon  the  sheriff,  but  is  given  directly  to  the  deputy 
in  his  character  of  peace  officer.  If  in  that  character  he 
makes  a  wrongful  arrest  he  only  is  liable  and  the  sheriff  is  not 
responsible,  for  the  deputy  is  acting  not  as  the  representative 
of  the  sheriff  or  under  his  control,  but  as  an  independent 
peace  officer  whose  authority  comes  from,  and  whose  duty  is 
due  to,  the  publie  authority  alone.  The  bond  in  this  case  dis- 
closes a  consciousness  of  that  fact,  for  it  contains  a  special 
and  vicious  covenant  that  all  business  coming  to  the  hands  of 
the  deputy  "  which  can  be  done  in  virtue  of  his  office  as 
deputy  sheriff  shall  be  done  by  him  in  that  capacity  and  not 
in  any  other  capacity."  The  provision  was  an  effort  to  bring 
the  independent  duty  of  a  peace  officer  within  the  range  of 
the  representative  duty  of  the  deputy,  and  might  become,  if 
effective  at  all,  very  dangerous  to  the  sheriff  himself.  The 
services  in  controversy  were  not  rendered  as  agent  for  or  sub- 
stitute of  the  sheriff  and  in  performance  of  his  duty,  but  as  an 
independent  peace  officer,  and  the  defendant  was  entitled  as 
such  in  his  own  right  to  whatever  fees  were  earned. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


Adblls  Iselin,  Appellant,  v.  John  H.  Stabin,  Kespondent. 

Where  a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  of  issues  of  fact,  is  reversed  by  the  General  Term  a  direc- 
tion for  final  judgment  for  defendant  is  error,  unless  it  is  clear  that, 
upon  a  new  trial,  plaintiff  cannot  possibly  recover. 

In  an  action  to  restrain  the  use  by  defendant  of  a  road  running  over  a 
causeway  from  the  mainland  to  Neptune  House  island  in  Long  Island 
sound,  owned  by  plaintiff,  and  over  said  island  to  the  ferry  landing 
used  to  reach  Glen  island,  defendant  claimed  the  road  to  be  a  public 
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highway,  or  at  least  was  subject  to  an  easement  of  passage  vested  in 
the  owners  of  Glen  island.  It  appeared  that  in  1845  the  then  owners  of 
Neptune  island  obtained  from  the  state  a  grant  of  land  on  which  an 
old  dock  on  the  island  was  located,  to  enable  them  to  extend  the  struc- 
ture and  to  establish  it  as  a  dock.  The  petition  for  the  grant  recited 
that  the  dock  was  used  as  a  landing  by  the  public,  and  was  a  great 
public  convenience  and  necessary  for  the  purposes  of  commerce,  and 
that  the  causeway  was  needed  to  enable  the  public  and  others  to 
pass  from  the  mainland  to  the  dock.  Heldf  that  the  petition  was  not 
necessarily  conclusive  that  the  road  was  a  public  highway;  that  while 
the  statements  bore  strongly  upon  the  intent  of  the  petitioners  to  dedi- 
cate it  to  the  public  use,  they  did  not  show  or  touch  upon  an  acceptance 
by  the  public  authorities  before  a  revocation. 

It  appeared  that  in  1858  the  then  owner  of  Glen  island  entered  upon  the 
place  on  Neptune  island  where  the  ferry  landing  now  is  and  constructed 
the  same;  that  it  is  a  substantial  inclosure,  and  that  he  and  his  grantees 
have  continued  in  the  occupation  under  a  claim  of  right  from  that  time 
up  to  the  commencement  of  this  action.  The  trial  court  was  asked  by 
defendant  so  to  find,  but  refused.  Jleld^  error,  a  ad  that  the  error  was 
material;  that  the  adverse  possession  of  the  ferry  landing  could  not  well 
be  severed  from  the  right  of  way  to  the  mainland,  as  without  that  right 
the  landing  was  useless. 

Iselin  V.  Staiin  (71  Hun,  164),  modified. 

(Argued  December  21,  1894;  decided  January  15,  18d5.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  8,  1893,  which  reversed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  granted  a  new  trial. 

This  action  was  brought  to  obtain  an  injunction  restraining 
the  defendant  from  using  a  roadway  leading  from  the  Pelham 
road,  in  the  town  of  New  Rochelle,  Westchester  county,  to  a 
dock  on  Neptune  House  island,  and  a  ferry  connecting  the 
mainland  with  Glen  island,  or  to  restrict  and  confine  defend- 
ant's use  thereof  to  the  manner  in  which  defendant's  grantors 
had  used  them. 

A  stone  causeway  and  road  was  built  over  the  water 
separating  Neptune  House  island  from  the  mainland.  In 
1833  the  island  was  conveyed  by  William  Turpin  to 
Catharine  Wyman,  who  owned  the  adjacent  mainland. 
Through  her  will  and  a  deed  by  her  executors  it  passed  to 
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Jacob  Rhinelander  in  1836,  the  deed  conveying  also  said  road 
and  causeway.  In  1837  the  island  passed,  under  the  will  of 
Rhinelander,  to  various  devisees,  who,  in  1850,  conveyed  the 
island  with  the  road  and  causeway  to  Philip  Underhill,  and 
conveyed  the  mainland  to  other  parties.  Plaintiff  claimed 
title  under  various  mesne  conveyances,  each  one  of  which 
assumed  to  convey  the  island,  the  road  and  causeway. 

In  1845  the  then  owners  of  Neptune  island  filed  their  petition 
with  the  commissioners  of  the  land  office,  praying  for  a  grant  of 
land  under  water,  for  the  purpose  of  enabling  them  to  extend  a 
steamboat  dock  then  on  the  island,  and  asking  to  establish  a  dock 
thereon,  with  leave  to  collect  wharfage,  etc.  They  therein 
state  that  the  dock  was  built  "  for  the  convenience  of  naviga- 
tion and  for  the  accommodation  of  steamboats  and  other  craft 
passing  into  the  bay."  That  Rhinelander  believed  when  he 
took  title  that  title  had  been  obtained  to  the  land  underwater 
w'here  the  dock  stood,  but  that  it  was  subsequently  discovered 
that  such  was  a  mistake.  It  also  states  that  this  dock  or  land- 
ing is  "  a  great  public  convenience,  and  necessary  for  the  pur- 
poses of  commerce,  and  will  greatly  increase  those  objects  by 
extending  the  dock  a  little  farther  into  the  bay,  as  designated '' 
on  a  map  filed.  This  map  shows  the  road  in  question.  The 
petition  also  states  that  the  contemplated  extension  of  the 
dock  "  will  be  of  great  public  convenience,  in  a  commercial 
point  of  view,"  and  the  object  of  the  acquirement  of  the  land 
was  to  increase  that  public  convenience  by  extending  it  to 
deeper  water,  so  that  larger  vessels  may  moor  thereat ;  also, 
"  that  to  render  a  landing  place  convenient  at  the  place  now 
spoken  of,  and  that  the  public  and  others  may  pass 
from  the  mainland  either  on  foot  or  in  carriages  *  *  * 
to  the  contemplated  dock,"  it  will  be  necessary  to  build 
an  abutment  or  bridge  from  the  mainland.  A  patent  was 
granted  on  this  petition.  The  patent  recites  that  it  is  for 
the  purpose  of  promoting  the  commerce  of  the  state,  and 
the  grant  was  made  subject  to  reservations  and  conditions 
expressed,  one  of  which  was  that  if  the  patentees  should  not, 
"  within  three  years  from  its  date,  actually  appropriate  and 
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apply  the  above-described  premises  to  the  purposes  of  a  dock 
or  docks  thereon,"  the  grant  shall  be  void. 
Further  facts  appear  in  the  opinion. 

Mwrtvn  J.  Keogh  and  John  F.  Coffin  for  appellant.  Upon 
this  appeal  it  must  be  presumed  that  the  reversal  by  the  Gten- 
eral  Term  was  upon  questions  of  law  only.  {PlMt  v.  Plati^ 
58  N.  Y.  646 ;  Van  Tassell  v.  Wood,  76  id.  614;  Weyer  v. 
Beach,  79  id.  409,  411 ;  Reitz  v.  Reitz,  80  id.  541 ;  Van 
Wyck  V.  Waiters,  81  id.  352 ;  Ooodmin  v.  ConJdvn,  85  id. 
21 ;  Ward  v.  Craig,  87  id.  550 ;  Dams  v.  Leopold^  Id.  620 ; 
R.  R.  Co.  V.  Roach,  97  id.  378 ;  Kams  v.  Gortesy,  100  id. 
132;  Nicholls  v.  Wentworth,  Id.  455;  JEveraon  v.  City 
of  Syracicae,  Id.  584;  Dovmi/ng  v.  Kelly,  48  id.  433; 
KirMand  v.  Leary,  50  id.  679;  Sheldon  v.  Sheldon,  61 
id.  354 ;  WaUace  v.  Drew,  54  id.  678 ;  Shaw  v.  Z.  ^.  i?. 
R.  Co.,  20  Wkly.  Dig.  136 ;  Snebley  v.  CWw^,  78  K  T. 
218 ;  Lewis  v.  Barton,  106  id.  70 ;  Ingleha/rt  v.  T.  7.  ZT. 
Cb.,  109  id.  454.)  The  General  Term  erred  in  awarding 
judgment  absolute  against  the  plaintiff.  {Tfwmas  v.  N.  Y. 
L.  Ins.  Co.,  99  N.  Y.  250 ;  Ehrichs  v.  De  MiUe,  75  id.  370.) 
Most  of  the  exceptions  taken  by  the  defendant  were  unavail- 
ing to  raise  any  questions  for  review  on  the  appeal  to  the 
General  Term.  (Code  Civ.  Pro.  §  992 ;  NeweU  v.  Doty,  33 
N.  Y.  81-93 ;  WheeUr  v.  BiUings,  38  id.  263,  265 ;  Wardy. 
Craig,  87  id.  550,  557.)  The  conclusions  of  law  of  the  trial 
court  were  justified  by  the  facts  found.  (  White  v.  Spencer, 
14  N.  Y.  247;  Driscoll  v.  N.  &  R.  Co.,  37  id.  637;  Fl(yra 
V.  Carbean,  38  id.  Ill ;  Burhank  v.  Fay,  65  id.  57;  Wise- 
man V.  Lucksinger,  84  id.  31 ;  Cronkhite  v.  Cronkhite,  94  id. 
323 ;  Duryee  v.  Mayor,  etc.,  96  id.  477 ;  Fargis  v.  Walton, 
107  id.  398;  A.  0.  Co.  v.  B.  O.  Co.,  21  Ilun,  32;  86  N.  Y. 
638 ;  Sliepherd  v.  M.  0.  Co.,  38  Ilun,  37.)  All  of  the  find- 
ings of  fact  to  which  exception  was  taken  were  sustained 
by  the  evidence.  {Ealpin  v.  P.  Ins.  Co.,  118  N.  Y.  165.) 
The  road  in  question  from  Pelham  road  to  the  dock  on  Moses 
or  Neptune  island  used  by  the  defendant  is  not  a  public  high- 
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way,  but  is  and  has  been  since  its  creation  a  private  way,  and 
is  now  the  property  of  the  plaintiff.  {Speir  v.  Town  of  New 
Ut/recU,  49  Hun,  295  ;  121  JST.  Y.  420 ;  White  v.  Spmcer,  14 
id.  247 ;  Flora  v.  Carbean^  38  id.  Ill ;  Burbank  v.  Fay^  65 
id.  65 ;  Trustees^  etc.,  v.  Kirk^  68  id.  465  ;  Wiseman  v.  liUck- 
singer^  84  id.  31 ;  Woodruff  v.  Paddock^  130  id.  624 ;  Oswego 
V.  O,  G,  Co.,  6  id.  257 ;  Jloldane  v.  Trustees,  etc.,  21  id.  474 ; 
Cook  V.  Ha/rris,  61  id.  448  ;  N.  F.  S.  B.  Co.  v.  Bachman, 
66  id.  261 ;  Vandemark  v.  Porter,  40  Hun,  397 ;  City  of 
Cohoes  V.  Morrison,  42  id.  216;  In  re  Dept.  of  Pvh. 
Works,  48  id.  488  ;  Pomfrey  v.  Village  of  Saratoga  Springs, 
104  N.  Y.  459 ;  Flack  v.  Village  of  Green  Island,  122  id. 
107.)  The  present  use  by  defendant  of  the  road  from  Pelham 
road  to  his  dock,  and  of  the  dock  itself,  are  entirely  unwar- 
ranted and  unauthorized.  (  White  v.  Spencer,  14  N.  Y.  247 ; 
DriscoU  V.  iY.  cfe  B.  Co.,  37  id.  637;  Flora  v.  Carhean,  38 
id.  Ill ;  JBurbamk  v.  Fay,  65  id.  57 ;  Wiseman  v.  Lucksinger, 
84  id.  31 ;  Cronkhite  v.  Cronkhite,  94  id.  323 ;  Duryee  v. 
Mayor,  etc.,  96  id.  477 ;  Fargis  v.  Walton,  107  id.  398 ;  A. 
O.  Go.  V.  B.  O.  Co.,  21  Hun,  32 ;  86  N.  Y.  638 ;  Shepherd 
V.  M.  O.  Co.,  38  Hun,  37 ;  Brunston  v.  BTaU,  1  G.  &  D.  207 ; 
Cowling  v.  Sigginson,  4  M.  &  W.  245.) 

William  W.  Goodrich  and  Charles  H.  Boosevelt  for 
respondent.  The  powers  of  the  court  in  equity  at  General 
Term,  and  the  rendering  of  an  affirmative  judgment  for  the 
respondent,  were  properly  exercised  and  were  justified  by  the 
evidence,  the  exhibits  and  the  testimony.  (Code  Civ.  Pro. 
§  1317 ;  Bennett  v.  lake,  47  N.  Y.  95 ;  Purchase  v.  Mattison, 
25  id.  211.)  The  adjudication  of  the  General  Term,  "  that 
from  the  time  of  the  construction  of  the  landing  place  on 
Moses  island  by  I^ouis  de  Pau  in  the  year  1852  or  1853,  the 
owners  of  Glen  island. (formerly  Locust  island)  have  had  and 
enjoyed  a  vested  and  absolute  right  of  way  over  the  road 
leading  from  the  Pelham  road  to  the  appellant's  landing  place 
and  dock,  and  that  such  user  was  under  a  claim  of  right  and 
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color  of  title  which  could  be  conveyed,  was  justified  by 
the  evidence.  (2  R.  S.  art.  4,  §  147.)  The  respond- 
ent and  his  grantors  have  been  in  possession  and  use  of  the 
premises  for  over  twenty  years  under  a  claim  of  title,  and 
this  .gives  him  an  absolute  title.  (Jackson  v.  Newton^ 
18  Johns.  355 ;  EUicott  v.  Pearly  10  Pet.  412 ;  Barnes  v. 
Light,  118  K  T.  34 ;  Orem  v.  Conse,  127  id.  386 ;  Baker 
V.  Oakwood,  123  id.  16;  Woodruff  \.  Paddock,  130  id.  624; 
GahiU  V.  Palmer,  45  id.  478 ;  Gamphdl  v.  HoU,  115  IT.  S. 
620.)  We  have  assumed  that  the  actual  fee  of  tlie  landing 
place  and  adjacent  roadway  has  become  vested  in  the  respond- 
ent by  adverse  possession.  The  same  reasoning,  however, 
applies  to  a  right  of  way  even  if  the  court  should  hold  that 
the  respondent  was  not  entitled  to  the  actual  fee.  (3  Kent's 
Comm.  421 ;  Langdon  v.  Mayor,  etc.,  93  N.  Y.  151.)  Neither 
the  plaintiff  nor  his  immediate  grantors  ever  had  title  to  the 
premises  in  question.  {Roberts  v.  Baumgarten,  110  N.  Y. 
380 ;  People  v.  Canal  Appraisers,  33  id.  461 ;  1  R.  S.  [8tli 
ed.]  633;  B.  P.  L.  Co,  v.  N.  Y.,  Z.  E.  cj&  TT.  R.  Co.,  10 
Abb.  [N.  C]  107;  Gerard  on  Titles  [3d  ed.],  829.)  The 
appellant  cannot  maintain  an  action  to  restrain  respondent  in 
the  use  and  maintenance  of  hig  transfer  boat  between  tlie 
landing  places  on  Glen  island  and  Neptune  island.  {People 
V.  Macy,  62  How.  Pr.  65 ;  Oould  v.  iT.  Y,  <&  IL  R.  R.  Co., 
6  N.  Y.  522.)  The  right  to  grant  land  between  high  and  low 
tide,  and  land  under  water  beyond  low  tide,  is  limited  to  two  pur- 
poses :  To  promote  the  commerce  of  this  state ;  for  the  purpose 
of  beneficial  enjoyment  of  the  same  by  the  adjacent  owner. 
(Laws  of  1850,  chap.  283 ;  Laws  of  1835,  chap.  232.)  When 
a  road  is  opened  and  used  by  the  public  as  a  highway  for 
twenty  years  or  more,  it  becomes  a  public  highway,  and  in 
order  to  stop  the  running  of  the  statute  there  must  be  an 
actual  obstruction  so  that  the  public  cannot  pass.  Notice  of 
a  claim  that  the  road  is  private  has  no  effect  to  stop  the 
statute  from  running.  (R.  S.  tit.  1,  pt.  1,  chap.  16,  §  100; 
Laws  of  1892,  chaps.  163,  568;  Davenpeck  y.  Lambert,  AA 
Barb.  596.)     The  express  and  implied  dedication  has  been 
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accepted  in  the  most  pronounced  and  formal  manner.  (  Van- 
dermark  v.  Porter^  40  Hun,  397 ;  Glover  v.  M.  H.  Go.y  19 
J.  &  S.  1 ;  Walker  v.  Gaywood^  31  N.  Y.  51 ;  In  re  Bridge, 
100  id.  642  ;  Hunter  v.  Trustees,  G  Hill,  411 ;  Fowler  v.  Mott, 
19  Barb.  219,  220.)  The  Statute  of  Limitations  confers  a 
perfect  title.  (3  Washb.  on  KealProp.  143, 163.)  The  unin 
terrupted  enjoyment  of  this  roadway  for  the  very  long  periods 
shown  has  given  not  alone  title  by  prescription,  but  an  abso- 
Inte  grant  at  the  outset  will  be  conclusively  presumed.  (3 
Kent's  Oomm.  421 ;  2  Waahb.  on  Eeal  Prop.  278.)  Appel- 
lant has  no  standing  in  a  court  of  equity.  (B.  S.  tit.  1,  pt.  1, 
chap.  16,  §  100.) 

Finch,  J.  Whatever  else  may  be  true  of  this  case,  we  are 
satisfied  that  the  General  Term  erred  in  rendering  final  judg- 
ment for  the  defendant  instead  of  awarding  a  new  trial.  The 
disputed  question  was  whether  the  road  across  the  causeway 
and  over  Neptune  House  island  to  the  ferry  landing  used  to 
reach  Glen  island  was  the  private  property  of  the  plaintiff, 
which  he  might  control  as  he  pleased,  or  whether  it  belonged 
to-the  public,  or,  at  least,  was  subject  to  an  easement  of  pas- 
sage vested  in  the  owners  of  Glen  island  as  being  the  domi- 
nant tenement.  This  inquiry  involved  the  investigation  of 
much  contradictory  testimony.  The  two  titles  were  separate 
and  distinct,  not  springing  from  any  common  ownership  ;  the 
evidence  ranged  over  a  period  of  fifty  years ;  and  the  facts 
disclosed  on  each  side,  or  the  inferences  proper  to  be  drawn 
from  them,  were  disputed  at  every  step  of  the  way.  The 
Special  Term. found  in  favor  of  the  plaintiff.  The  findings 
describe  the  two  separate  lines  of  title  to  the  respective  islands 
and  then  declare  as  facts  that  the  owners  of  Neptune  island 
built  the  causeway  from  the  mainland,  kept  it  in  repair,  put 
up  and  maintained  signs  declaring  the  road  to  be  private  and 
no  thoroughfare  and  forbidding  trespassing,  erected  a  gate  at 
intervals  to  prevent  any  claim  of  public  user,  and  further  find 
that  the  road  was  continually  used  by  the  permission  and  for 
the  convenience  of  its  owners  merely  with  a  single  exception, 
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which  was  that  the  proprietors  of  Glen  island  at  first  occu- 
pied it  only  for  a  summer  residence,  and  were  allowed  to  pass 
and  re-pass  from  the  f eiTj  solely  by  a  mere  revocable  permis- 
sion, occasionally  on  that  account  contributing  to  the  repair 
of  the  road.  If  we  assume  as  true  all  the  facts  found  the 
legal  conclusion  reached  justly  follows.  But  the  General 
Term  reversed.  There  is  no  express  statement  that  it  was 
upon  the  facts,  and  the  Code  requires  us  to  presume  that  it 
was  upon  the  law,  unless  the  contrary  clearly  appears  in  the 
body  of  the  judgment.  (Code,  §  1338.)  I  think  it  does 
appear  in  the  judgment  itself  that  the  reversal  was  founded 
in  part  upon  questions  of  fact.  It  decides  that  from  1853 
the  owners  of  Glen  island  had  a  right  of  way  over  the  road, 
and  that  their  user  was  under  a  claim  of  right  and  color  of 
title ;  that  the  land  grant  proceedings  of  the  owners  of  Nep- 
tune island  opened  the  roadway  to  general  public  use ;  and 
that  it  has  become  a  public  highway.  The  decision  involved 
mixed  questions  of  law  and  fact,  title  on  the  one  hand  and 
user  on  the  other,  opening  an  inquiry  upon  which  the  two 
courts  differed.  Dedication  and  prescription  invariably 
depend  upon  facts,  and  it  would  seem  to  be  the  truth  involved 
in  the  specific  findings  of  the  judgment  that  the  facts  were  to 
some  extent  reviewed. 

That  conclusion  might  open  the  whole  case  to  our  examina- 
tion, both  on  the  facts  and  on  the  law,  but  such  action  on  our 
part  is  needless,  except  in  one  direction,  in  view  of  what  has 
occurred.  Assuming  that  the  General  Term  were  right  in 
reversing  the  judgment,  and  some  exceptions  to  the  refusal  of 
the  trial  court  to  find  certain  specified  facts  would  seem  to 
justify  that  action,  it  remains  true  that  it  was  error  to  render 
final  judgment  for  the  defendant  because  it  was  not  clear 
that  upon  a  new  trial  the  plaintiff  could  not  possibly  recover. 
{Ehriehs  v.  De  MiU,  75  N.  T.  370  ;  Thomas  v.  iV.  T.  Life 
his.  Co.,  99  id.  250.) 

The  only  ground  upon  which  such  an  impossibility  can  be 
asserted  is  the  land  grant  proceeding,  which  is  matter  of 
record.     Every  other  fact  in  the  case  is  open  and  at  large,  and 
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may  be  disputed  by  further  proof.  I  do  not  regard  the  peti- 
tion for  the  land  grant  as  necessarily  conclusive.  It  contains 
no  direct  admission  that  the  road  is  a  public  highway,  or  has 
been  dedicated  to  the  public  use.  But,  indirectly  and  infer- 
entially,  it  is  claimed  to  make  such  an  admission.  The  petition 
recites  that  the  old  dock  had  always  been  used  as  a  landing  by 
the  public ;  that  it  is  a  great  public  convenience,  and  neces- 
sary for  the  purposes  of  commerce ;  and  that  it  is  needed  in 
order  that  the  public  and  others  may  pass  from  the  mainland 
to  the  contemplated  dock.  These  statements  bear  very 
strongly  upon  the  intent  of  the  petitioners  and  are  difficult  to 
answer,  but  they  are  to  be  considered  in  connection  with  the 
surrounding  facts,  and,  so  considered,  are  not  necessarily  con- 
clusive. They  do  not  touch  the  question  of  acceptance  by 
the  public  authorities  before  a  revocation.  They  are  evidence 
bearing  on  the  intent  of  the  owners  —  strong  evidence,  I  con- 
cede —  but  not  beyond  the  possibility  of  answer  or  explanation. 
While,  therefore,  a  final  judgment  was  erroneous,  we  have 
still  before  us  the  inquiry  whether  a  reversal  of  the  judgment 
of  the  Special  Term  was  justifiable  at  all.  One  of  the  claims 
made  on  behaK  of  the  defendant  was  that  in  1853  the  owner 
of  Glen  island  "  entered  upon  the  place  on  Neptune  island, 
where  the  Starin  boat  landing  now  is,  and  constructed  the  same, 
which  is  a  substantial  inclosure ;  and  he  and  his  grantees  have 
continued  in  the  occupation  of  the  ])remises  from  that  time 
until  the  commencement  of  this  action."  The  court  was  asked 
to  find  that  fact  and  refused,  and  was  requested  to  find  a 
similar  occupation,  beginning  in  1857,  which  also  was  refused. 
To  these  refusals  exceptions  were  taken.  There  is  not  the 
least  doubt  about  these  facts.  The  occupation  referred  to 
was  not  at  all  disputed,  but  was  continuous  from  1853  to  the 
present  time.  It  seems  not  to  have  been  by  any  license  or 
permission,  but  under  a  claim  of  right.  This  refusal  was  an 
error  if  the  fact  sought  was  material.  It  seems  to  me  that  it 
was  very  material.  If  there  was,  by  the  owners  of  Glen  island, 
a  continuous  uninterrupted  occupation  of  the  landing  place  and 
of  the  ferry  for  over  forty  years,  not  by  permission  given,  but 
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under  a  claim  of  right,  it  \&  one  of  the  most  important  facts 
in  the  case,  for  that  adverse  occupation  of  the  ferry  landing 
can  with  difficulty  be  severed  from  the  right  of  way  to. the 
mainland.  Without  that  right  of  way  the  ferry  landing  was 
useless*  for  any  parpose,  except  by  some  uncertain  permission, 
and  the  i-efusal  of  the  Special  Term  to  iind  the  main  fact 
leaves  it  doubtful  what  the  conclusion  as  to  the  right. of  way 
would  have  been  if  the  facts  as  to  the  landing  had  been 
admitted  and  due  weight  given  to  them.  We  are  not  satisfied 
with  the  conclusions  of  the  Special  Term  as  to  the  right  of 
way  claimed  to  have  been  vested  in  the  owners  of  Glen  island, 
and  so  are  of  the  opinion  that  a  reversal  was  justified.  We 
refrain  purposely  from  a  discussion  of  the  facts  in  detail  in 
order  that  the  new  trial  to  be  awarded  may  not  be  unneces- 
sarily prejudiced. 

The  judgment  of  the  General  Term  should  be  modified  so 
as  to  reverse  that  of  the  Special  Term  and  order  a  new  trial, 
and  as  modified  should  be  affirmed,  with  costs  to  abide  the 
event 

All  concur,  except  IIaiqht,  J.,  not  sitting. 

Judgment  accordingly. 


Chas.   S.   Hiqoins   Company,  Appellant,   v,  Hiqoins  Soap 
Company,  Respondent. 

While,  it  seems,  the  law  protects  the  right  of  a  man  to  use  his  own  name 
in  his  own  business,  even  if  such  use  is  injurious  to  another  who  has 
established  a  prior  business  of  the  same  kind,  using  the  same  name,  and 
has  gained  a  reputation  which  goes  with  the  name,  the  courts  require 
that  the  name  shall  be  honestly  used,  and  will  permit  no  artifice  or  deceit 
designed  or  calculated  to  mislead  the  public  and  palm  off  the  business  as 
that  of  the  person  who  first  established  it. 

An  exclusive  right  may  be  acquired  in  the  name  in  which  a  business  may 
be  carried  on,  whether  that  of  a  partnership  or  an  individual,  and  it  will 
be  protected  against  infringement  by  another,  who  assumes  it  for  the 
purposes  of  deception,  or,  it  seems^  even  innocently,  without  right,  to 
the  detriment  of  the  one  who  first  used  it,  and  this  right,  which  is  in 
the  nature  of  a  right  to  a  trade  mark,  may  be  sold  or  assigned. 
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So,  also,  an  injunction  lies  to  restrain  the  simulation  and  use  by  one  cor- 
poration of  the  name  of  a  prior  corporation  which  tends  to  create  con- 
fusion, and  to  enable  the  later  corporation  to  obtain  the  business  of  the 
prior  one. 

In  1846,  Charles  8.  Higgins  commenced  the  business  Of  manufacturing 
soap,  which  business  was  continued  by  him  and  by  his  son,  Charles  S. 
Iliggins,  who  succeeded  to  the  business  upon  his  father's  death,  down 
to  1890,  when  plaintiff,  a  corporation  organized  by  the  son  and  others, 
purchased  the  business,  with  the  good  will,  labels,  trade  marks,  etc. 
The  business  was  very  valuable,  and  plaintiff  and  its  predecessor 
expended,  subsequent  to  1879,  $800,000  in  advertising.  The  manufac- 
tured article  was  well  known  to  the  trade  as  "  Higgins  Soap,"  and  among 
the  labels  transferred  was  one  bearing  those  words,  and  the  word  ''  Hig- 
gins "  was  upon  many  of  the  labels.  Plaintiff  was  sometimes  known  as 
the  *'  Higgins  Soap  Company,"  and  letters  for  plaintiff,  containing  orders 
for  its  goods  and  relating  to  its  business  matters,  were  sent  directed, 
"Higgins  Soap  Company,"  "Charles  S.  Higgins  Soap  Co."  and  "Chas. 
Higgins  Co."  Higgins  was  a  director  of  the  plaintiff  and  its  president 
for  a  year,  when  he  was  displaced  from  that  position  and  ceased  to  be  a 
director.  In  his  bill  of  sale  to  plaintiff,  he  reserved  the  right  to  engage 
in  the  business  of  making  soap,  if  plaintiff  should  terminate  his  employ- 
ment, and  in  1893  he  and  others  organized  the  corporation  defendant  in 
New  Jersey  to  carry  on  the  soap  business,  of  which  Higgins  was  presi- 
dent. Defendant  commenced  the  manufacture,  having  its  factory,  prin- 
cipal office  and  place  of  business  in  this  state;  it  put  up  soap  in  bars; 
on  the  bars  and  wrappers  were  impressed  the  words,  **  Higgins  Soap 
Company,  *  »  *  Charles  8.  Higgins.  Presdt."  In  an  action  to 
restrain  the  use  in  this  state  by  defendant  of  its  corporate  name  ''Hig- 
gins Sonp  Company,"  it  also  appeared  that,  in  consequence  of  the  use  , 
of  the  name,  confusion  had  arisen.  Ileld,  that  plaintiff  was  entitled  to 
the  relief  sought;  that  defendant  was  a  distinct  person  in  law  from 
Charles  8.  Higgins,  and  it  stood,  in  respect  to  the  question  involved,  as 
if  he  had  never  been  a  director  or  stockholder;  that,  therefore,  it  derived 
no  additional  immunity  from  the  fact  tlmt  the  name  "Higgins"  in  its 
corporate  name  was  that  of  one  or  more  of  its  corporators,  or  that  any 
one  of  that  name  might  engage  in  the  soap  business  under  the  family 
name,  or  had  consented  to  the  use  of  the  name  by  defendant. 

Biggins  Co.  v.  Higgins  Soap  Co.  (71  Hun,  101),  reversed. 

(Argued  December  4,  1894;  decided  January  22,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  28, 1893,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

S.  Arlington  for  appellant.  The  relief  asked  for  in  tliis 
action  is  based  upon  the  principles  involved  in  trade  mark 
cases.  {Reeves  v.  Denix,  12  Abb.  Pr.  [N.  S.]  92 ;  McArdle 
V.  Peck,  28  How.  Pr.  120.)  The  plaintiff  is  entitled  to  an 
injunction  herein.  {Newhy  v.  O,  (7.  jK.  R.  Co.,  1  Deady,  609  ; 
A.  G.  P.  Asm,  V.  G.  P.  Co.,  25  Hun,  398 ;  C  Co.  v.  C.  Co., 
32  Fed.  Rep.  94 ;  R.  Co.  v.  R.  c&  S.  Co.,  11  id.  495  ;  LandreiJi 
V.  Lcmdreth,  22  id.  41 ;  Rogers  v.  Rogers,  1  N.  E.  Eep.  411 ; 
T.  C.  F.  Co.  V.  Messam,  L.  R  [6  Ch.  D.]  574 ;  14  id.  748 ; 
FuUwood  V.  FuUwood,  9  id.  176;  HoUoway  v.  HoUoway, 
13  Beav.  209;  Stonebreaher  v.  StonebreaJcer,  33  Md.  268; 
Browne  on  Trade  Marks  [2d  ed.],  §  420  ;  Munroe  v.  Tousey, 
129  N.  T.  38 ;  Waterman  v.  Shipnum,  130  id.  301 ;  M.  D. 
Assn.  V.  D.  M.  Agency,  25  HI.  App.  259 ;  McLean  v.  Flemn 
ing,  96  U.  S.  245.) 

Jesse  Johnson  for  respondent.  Every  man  has  the  right  to 
use  his  own  proper  name  to  designate  the  product  of  his  own 
ingenuity,  skill  or  industry.  It  is  appropriate  and  proper  that 
he  should  do  so.  {MeneeVy  v.  Meneely,  62  N.  Y.  427  ;  De^ 
Un  V.  Bevlin,  69  id.  212 ;  Koehler  v.  Sanders,  122  id.  65 ; 
Ca^sweU  v.  Hazzard,  121  id.  484;  James  v.  Javies,  41  L.  J. 
[Oh.]  353;  M.  W.  dk  Co,  v.  Ward,  40  N.  Y.  S.  R  792.) 
General  descriptive  words,  words  which  are  the  names  of 
places  or  things,  cannot  be  appropriated  and  made  property 
under  the  trade  mark  law.  {Newman  v.  Alvord,  51  N.  Y. 
189 ;  Lackawanna  Coal  Case,  13  Wall.  311 ;  G.  Co.  v.  G.  R. 
Co.,  128  U.  S.  598 ;  B.  C  Co.  v.  Myer,  139  id.  540.)  Mr. 
Higgins  simply  uses  his  own  name,  and,  if  some  one  remem- 
bers who  and  what  he  was  in  the  soap  business,  that  does  not 
present  a  case  for  an  injunction.  (  Van  Wyck  v.  Horowitz, 
39  Hun,  237;  CoUonv.  Bean,  7  IS.  Y.  S.  R  78;  Wardy. 
Ward,  40  id.  792.)  Tlie  fact  that  the  names  here  in  contro- 
versy are  the  names  of  corporations  and  not  of  persons,  makes 
the  rule  still  stronger  in  defendant's  favor.     {F.  L.  A.  Co.  v. 
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E.  L.  I.  Co.,  10  N.  Y.  Snpp.  845 ;  61  Hun,  652 ,  F.  L.  <& 
T.  Co.  V.  F.  L.  <&  T.  Co.,  21  Abb.  [K  C]  104.) 

Andrews,  Ch.  J.  The  plaintiff  seeks  in  this  action  to 
restrain  the  use  by  the  defendant  in  this  state  of  its  corporate 
name,  "  Higgins  Soap  Company,"  in  the  business  of  manufac- 
turing and  selling  soap,*  on  the  ground  that  such  use  is  an 
unlawful  invasion  of  ^  the  rights  of  the  "Chas.  S.  Higgins 
Company,"  the  plaintiff  corporation.  The  corporate  names 
of  the  respective  corporations  are  not  identical,  but  it  is 
claimed  in  behalf  of  the  plaintiff  that  there  is  a  similarity 
between  them  which,  in  connection  with  other  facts,  is  liable 
to  and  has  produced  confusion  and  will  enable  the  defendant 
to  appropriate  the  trade  of  the  plaintiff.  The  facts  found 
show  that  in  1890,  prior  to  the  organization  of  the  corporation 
defendant,  under  the  laws  of  New  Jersey,  which  took  place 
in  1892,  the  plaintiff,  a  domestic  corporation,  organized  by 
Charles  S.  Higgins  and  others,  purchased  from  Charles  S. 
Higgins  and  his  partner,  for  the  sum  of  $810,000  in  stock  and 
bonds,  the  soap  business  originally  established  in  Brooklyn  by 
the  father  of  Charles  S.  Higgins  in  1846,  to  which  busi- 
ness Charles  S.  Higgins  succeeded  on  his  father's  death  in 
1860,  together  with  the  good  will,  labels,  trade  marks  and 
other  property  employed  in  the  business.  The  business  was 
very  valuable,  and  the  plaintiff  and  its  predecessor  expended, 
subsequent  to  1879,  in  advertising,  the  sum  of  three  hundred 
thousand  dollars,  and  the  product  was  extensively  sold  in 
New  York  and  other  states  and  was  well  known  to  the  trade 
as  "  Higgins  Soap,"  and  the  plaintiff  corporation  was  some- 
times known  as  the  "  Higgins  Soap  Company."  The  plain- 
tiff and  its  predecessors  manufactured  a  great  variety  of 
soaps,  which  were  put  up  under  different  names,  the  lead- 
ing article  being  known  as  "Chas.  S.  Higgins  German 
Laundry  Soap,"  but  as  we  infer  from  the  findings,  all  the  soap 
so  majiufactured  passed  under  the  general  name  of  "  Higgins 
Soap."  On  the  organization  of  the  plaintiff  corporation  and 
the  purchase  of  the  business,  it  continued  to  carry  it  on  in 
SiCKELs— Vol.  XCIX.        59 
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Brooklyn,  where  it  had  been  originally  established,  and  where 
it  has  ever  since  been  carried  on.  Charles  S.  Higgins  was  a 
director  of  the  plaintiff  and  its  first  president,  and  so  con- 
tinned  for  a  year  after  its  incorporation,  when  he  was  dis- 
placed from  his  position  as  president  and  ceased  to  be  a  director 
of  the  company.  The  groimd  of  his  discharge  does  not 
appear.  Soon  afterwards,  in  the  summer  of  1892,  Charles  S. 
Higgins,  with  his  wife,  his  son  and  two  other  persons,  organ- 
ized the  defendant  corporation  under  the  name  of  the  "  Hig- 
gins Soap  Company,"  to  carry  on  the  soap  business,  and  com- 
menced the  manufacture  of  soap,  having  its  factory,  principal 
office  and  place  of  business  outside  of  New  Jersey,  in  the  city 
of  Brooklyn.  Charles  S.  Higgins  became  the  president  of  the 
defendant  corporation,  and  among  other  products  it  manufac- 
tured and  put  up  a  soap  in  bars,  on  the  wrappers  of  which 
appear  the  words  "  Higgins  Soap  Company,  Original  Laundry 
Soap,  Charles  S.  Higgins,  Prest.,"  and  the  bars  were  impressed 
with  substantially  the  same  words. 

It  was  shown  on  the  trial  that  letters  intended  for  the  plain- 
tiff, containing  orders  for  goods,  or  relating  to  other  business 
matters,  had  been  sent  addressed  to  the  "  Higgins  Soap  Com- 
pany," "  Chas.  S.  Higgins  Soap  Co.,"  and  "  Chas.  Higgins 
Co.,"  but  in  general  the  plaintiff's  place  of  business  was  added 
to  the  address  and  they  were  received  by  the  plaintiff.  There 
were  produced  28  letters  and  envelopes  of  this  kind,  writ- 
ten within  four  months  after  the  organization  of  the  defend- 
ant and  the  commencement  of  this  action,  and  it  was  stated 
that  these  did  not  comprise  all  the  letters  of  this  description. 

The  main  ground  upon  which  the  plaintiff  has  been  defeated 
in  the  courts  below  is  that  Charles  S.  Higgins  or  the  members 
of  his  family,  either  separately  or  jointly,  had  the  right  to 
establish  the  soap  business  and  to  use  the  name  of  Higgins  in 
conducting  it,  and  to  designate  the  product  as  "Higgins 
Soap,"  and  that  no  right  of  the  plaintiff  was  invaded  by  giv- 
ing to  the  corporation  formed  by  them  the  name  of  ".Hig- 
gins Soap  Company." 

The  case  of  ifeneely  v.  Meneely  (62  N.  Y.  427),  following 
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other  cases,  is  an  authority  upon  the  proposition  that  any 
person  may  use  in  his  business  his  family  name,  provided  he 
uses  it  honestly  and  without  artifice  or  deception,  although 
the  business  he  carries  on  is  the  same  as  the  business  of 
another  person  of  the  same  name  previously  established,  which 
has  become  known  under  that  name  to  the  public,  and  although 
it  may  appear  that  the  repetition  of  that  name  in  connection 
with  the  new  business  of  the  same  kind,  may  produce  con- 
fusion and  subject  the  other  party  to  pecuniary  injury.  The 
right  of  a  person  to  use  his  family  name  in  his  business  is 
regarded  as  a  natural  right  of  which  he  cannot  be  deprived, 
by  reason  simply  of  priority  of  use  by  another  of  the  same 
name.  In  the  bill  of  sale  from  Charles  S.  Iliggins  to  the 
plaintiff  the  former  consented  that  so  long  as  he  should  be 
allowed  a  salary  of  fifteen  thousand  dollars  per  year  for  his 
services,  he  would  give  to  the  company  the  full  benefit  of  his 
receipts,  processes,  etc.,  and  that  "so  long  as  he  may  be 
employed  at  the  salary  aforesaid,  he,  said  Iliggins,  would 
refrain  from  making  or  selling  soap  in  the  city  of  Brooklyn 
except  for  said  company,"  thereby,  by  implication,  reserving 
the  right  to  engage  in  the  business  if  the  plaintiff  should 
terminate  his  employment.  But  the  question  as  to  the  right 
of  the  defendant  to  assume  the  name  of  the  "  Iliggins  Soap 
Company,"  or  to  do  business  in  that  name,  is  not  affected  by 
any  contract  entered  into  between  Charles  S.  Iliggins  and  the 
plaintiff.  The  defendant  is  a  distinct  person  in  the  law  from 
Charles  S.  Higgins,  one  of  its  corporators  and  officers.  It  had 
entered  into  no  contract  with  the  plaintiff,  nor  does  it  derive 
any  of  its  rights  from  Charles  S.  Iliggins.  It  stands  in  respect 
to  the  question  involved  in  this  litigation  in  the  same  situation 
as  if  Charles  S.  Iliggins  had  never  been  a  corporator  or  stock- 
holder. It  cannot  appropriate  the  name,  or  the  trade  marks, 
or  the  business  of  the  plaintiff  by  any  simulation  or  deceit, 
because  the  law  prohibits  such  appropriation  by  any  person, 
natural  or  artificial ;  but  the  fact  that  Charles  S.  Iliggins  was 
active  in  organizing  the  defendant,  or  that  he  may  have  been 
actuated  in  doing  so  by  feelings  hostile  to  the  plaintiff  or  by  a 
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desire  to  injure  its  business,  is,  as  we  conceive,  irrelevant  to* 
the  case.  The  sole  test  of  liability  is  whether  the  acts  done^ 
either  in  organizing  the  defendant  or  in  the  prosecution  of  its- 
business  subsequently,  invaded  any  right  of  the  prior  corpora- 
tion or  exceeded  the  boundaries  of  fair  competition.  On  the 
other  hand  we  think  it  is  equally  clear  that  the  defendant 
derives  no  additional  immunity  from  the  fact  tliat  the  name 
of  "  Higgins,"  in  its  corporate  name,  was  that  of  one  or  more 
of  its  corporators,  or  that  Charles  S.  Higgins,  or  any  one  of 
that  name,  might  engage  In  the  soap  business  under  the  family 
name,  or  that  Charles  S.  Higgins  and  the  other  corporators  of 
the  same  name  had  consented  to  its  use.  The  right  of  a  man 
to  use  his  own  name  in  his  own  business  the  law  protects^ 
even  when  such  use  is  injurious  to  another  who  has  established 
a  prior  business  of  the  same  kind  and  gained  a  reputation  which 
goes  with  the  name.  But  in  such  cases  the  courts  require  that 
the  name  shall  be  honestly  used,  and  they  permit  no  artifice 
or  deceit,  designed  or  calculated  to  mislead  the  public  and 
palm  off  the  business  as  that  of  the  person  who  first  estab- 
lished it  and  gave  it  its  reputation.  {Croft  v.  Daj/y  7  Beav. 
84 ;  HoUoway  v.  HoUoway^  13  id.  209 ;  Cement  Co.  v. 
Le  Pagey  147  Mass.  206.)  It  is  well  settled  that  an  exclusive 
right  may  be  acquired  in  the  name  in  which  a  business  has 
been  carried  on,  whether  the  name  of  a  partnership  or  of  an 
individual,  and  it  will  be  protected  against  infringement  by 
another  who  assumes  it  for  the  purposes  of  deception,  or  even 
when  innocently  used  without  right  to  the  detriment  of 
another,  and  this  right,  which  is  in  the  nature  of  a  right  to  a 
trade  mark,  may  be  sold  or  assigned.  {Levy  v.  Walker^  10 
Ch.  Div.  436 ;  Hoxie  v.  Chcmey,  143  Mass.  692 ;  Basaett  v. 
Percvval^  6  Allen,  345 ;  Cement  Co,  v.  Le  Page^  supra  /  Mil- 
Ivngton  v.  Fox^  3  Myl.  &.  Cr.  338.)  In  respect  to  corporate 
names  the  same  rule  applies  as  to  the  names  of  firms  or  indi- 
viduals, and  an  injunction  lies  to  restrain  the  simulation  and 
use  by  one  corporation  of  the  name  of  a  prior  corporation 
which  tends  to  create  confusion  and  to  enable  the  later  cor- 
poration to  obtain,  by  reason  of  the  similarity  of  names,  the^ 
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business  of  the  prior  one.  The  courts  interfere  in  these  cases, 
not  on  the  ground  that  the  state  may  not  aflSx  such  corporate 
names  as  it  may  elect  to  the  entities  it  creates,  but  to  pre- 
vent fraud,  actual  or  constructive.  The  names  of  cor- 
porations organized  under  general  laws,  and  in  most  other 
cases,  are  chosen  by  the  promoters,  and  it  would  be  an 
easy  way  to  escape  from  the  obligations  which  are  enforced 
as  between  individuals,  if  a  corporation  were  granted 
immunity  by  reason  of  their  corporate  character.  The 
principle  upon  which  courts  proceed  in  restraining  the 
simulation  of  names  in  the  nature  of  trade  marks  and 
have  come  to  designate  the  business  of  a  particular  person  or 
•company,  is  stated  in  Lee  v.  Haley  (L.  R.  [5  Ch.  App.]  155), 
An  action  to  restrain  the  use  by  the  defendant  of  the  name  of 
The  Guinea  Coal  Co.,  in  his  business.  "  I  quite  agree  (said 
OiFFOBD,  L.  J.),  that  they  (plaintiffs)  have  no  property  in  the 
name  (Guinea  Coal  Co.),  but  the  principle  upon  which  the 
cases  on  the  subject  proceed  is,  not  that  there  is  property  in 
the  word,  but  that  it  is  a  fraud  on  a  person  who  has  estab- 
lished a  trade  and  carries  it  on  under  a  given  name,  that  some 
other  person  should  assuipe  the  same  name,  or  the  same  name 
with  a  slight  alteration  in  such  a  way  as  to  induce  persons  to 
deal  with  him  in  the  belief  that  they  are  dealing  with  the 
person  who  has  given  a  reputation  to  the  name."  The  cases 
are  not  infrequent  in  which  the  use  of  corporate  names  has 
been  restrained  on  the  principle  of  the  trade  mark  cases. 
{HolmeSy  Booth  dk  Haydsns  Mfg.  Co,  v.  Holmes^  Booth  <& 
Atwood  Mfg.  Co.^  37  Conn.  278 ;  Massam  v.  Thorley  Cattle 
Food  Co.,  L.  R.  [14  Ch.  Div.]  748  ;  Celluloid  Mfg.  Co.  v. 
CeUonite  Mfg.  Co.,  32  Fed.  Rep.  94 ;  Newby  v.  Oregon  Cen- 
tral Rway.  Co.,  1  Deady,  609 ;  Rogers  Mfg.  Co.  v.  Rogers  <k 
Spurr  Mfg.  Co.,  11  Fed.  Rep.  ^^h\  The  Le  Page  Co.  v. 
Russia  Cement  Co.,  51  id.  942.) 

Whether  the  court  will  interfere  in  a  particular  case  must 
depend  upon  circumstances ;  the  identity  or  similarity  of  the 
names ;  the  identity  of  the  business  of  the  respective  corpo- 
rations ;  how  far  the  name  is  a  true  description  of  the  kind 
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and  quality  of  the  articles  manufactured  or  the  business  car- 
ried on ;  the  extent  of  the  confusion  which  may  be  created 
or  apprehended,  and  other  circumstance  which  might  justly 
influence  the  judgment  of  the  judge  in  granting  or  with- 
holding the  remedy.  Whether  upon  equitable  principles 
the  remedy  should  have  been  awarded  in  this  case  upon 
the  facts  proved  and  found  is  the  question  in  this  case. 
If  the  right  of  the  plaintiff  to  relief  depended  exclu- 
sively upon  the  comparison  of  the  corporate  names  of  the 
parties,  and  the  inferences  to  be  drawn  from  such  com- 
parison alone  and  without  reference  to  any  extrinsic  facts, 
it  might  well  be  doubted  whetlier  the  names  are  so  simi- 
lar that  the  court  could  find  that  confusion  and  injury  would 
be  likely  to  arise.  But  the  case  does  not  rest  alone  upon  the 
inferences  from  such  comparison.  It  would  naturally  be  infer- 
red from  the  names  that  both  parties  were  corporations.  The 
name  of  "  Higgins  "  appears  in  each.  The  name  of  the  plain- 
tiff does  not  itself  indicate  the  business  of  the  plaintiff  corpo- 
ration, while  the  name  of  the  defendant  describes  its  business. 
But  while  the  plaintiff's  name  does  not  describe  its  business, 
its  product  hiis  come  to  be  known  to  the  trade  as  "  Higgins 
Soap,"  and  to  the  public  the  name  of  the  product  identified 
the  plaintiff  as  the  manufacturer  of  this  product,  and  the  com- 
pany came  to  be  known  and  called,  to  some  extent,  the  "  Hig- 
gins Soap  Company."  The  use  of  the  name  "  Higgins "  in 
connection  with  the  business  was  valuable  because  of  its  use 
for  a  great  number  of  years  by  the  father  of  Charles  S.  Hig- 
gins and  subsequently  by  the  son,  under  which  a  large  busi- 
ness had  been  built  up,  and  by  reason  of  the  large  sums  which 
had  been  expended  in  advertising  the  product.  The  name  of 
the  plaintiff  in  connection  with  these  facts  indicated  to  dealers 
in  soap  that  the  article  known  as  "  Higgins  Soap  "  was  manu- 
factured by  the  plaintiff.  The  manufacture  had  been  estab- 
lished for  fifty  years,  and  carried  on  in  the  same  place* 
Among  the  labels  which  were  transferred  to  the  plaintiff  was 
one  containing  the  words  "  Higgins  Soap,"  and  the  word 
**  Higgins  "  was  placed  upon  many  of  the  labels.     It  cannot  be 
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doubted  upon  the  findings  that  the  reputation  of  "  Higgina 
Soap,"  when  the  defendant  corporation  was  organized,  applied 
to,  and  designated  to  the  trade,  tlie  soap  manufactured  by  the 
plaintiff  and  its  predecessors.  The  promoters  of  the  defend- 
ant, knowing  the  history  of  the  business  established  by  Hig- 
gins,  Sr.,  in  1846,  its  transfer  to  the  plaintiff,  that  the  product 
was  known  to  the  trade  as  "  Higgins  Soap,"  that  the  business 
had  become  very  valuable  and  that  large  sums  had  been 
expended  in  advertising  it,  proceeded  to  organize  the  defend- 
ant corporation  under  the  name  of  the  "Higgins  Soap 
Company,"  and  to  manufacture  soap  in  the  same  city  where 
the  plaintiffs  business  was  carried  on.  The  inference  seems 
irresistible  that  the  defendant  assumed  its  corporate  name  so 
that  it  should  carry  the  impression  that  it  was  the  manufac- 
turer of  "  Higgins  Soap,"  so  well  known  to  the  public.  But 
if  the  name  was  assumed  in  good  faith,  and  without  design  to 
mislead  the  public  and  acquire  the  plaintiffs  trade,  the  defend- 
ant, knowing  the  facts,  must  be  held  to  the  same  responsibility 
as  if  it  acted  under  the  honest  impression  that  no  right  of  the 
plaintiff  was  invaded.  The  names  are  not  identical,  but,  as 
said  by  Bradley,  J.,  in  Celluloid  Co.  v.  Cellonite  Co.  {8\tjyra\ 
"  Similarity,  not  identity,  is  the  usual  recourse  where  one  party 
seeks  to  benefit  himself  by  the  good  name  of  another."  In 
that  case  the  learned  and  experienced  judge  who  sat  therein 
expressed  the  opinion  that  the  use  of  the  corporate  name  of 
the  defendant  should  be  restrained,  although  there  was  a 
much  greater  dissimilarity  between  the  names  there  in  ques- 
tion than  exists  between  the  names  of  the  parties  here.  As 
between  these  parties  the  case  is,  we  think,  the  same  as  if  the 
word  "  soap "  was  written  into  the  plaintiffs  name  and  its 
corporate^esignation  was  "  Chas.  S.  Higgins  Soap  Company." 
The  evidence  shows  that  confusion  has  arisen,  and  it  is  a 
reasonable  presumption  that  if  the  defendant  is  permitted  to 
continue  to  carry  on  the  business  of  soap  making  under  its 
present  name  the  public  will  be  misled  and  the  plaintiff's 
trade  diverted,  the  extent  of  such  diversion  increasmg  with 
the  increase  of  the  defendant's  business. 
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We  think  the  plaintift,  upon  the  facts  found  and  proved, 
was  entitled  to  relief  by  injunction. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 
All  concur,  except  Haight,  J.,  not  sitting. 
Judgment  reversed. 


In  the  Matter  of  the  Petition  of  Maeotjs  T.  Hun  et  aL, 
Executors,  etc. 

A  local  assessment  for  street  improvements,  imposed  under  munidpal 
authority  upon  particular  property  benefited,  is  not,  in  the  absence  of 
some  statute  making  it  such,  a  general  or  personal  charge  upon  the 
property  owner,  but  is  only  in  the  nature  of  a  lien  upon  the  property 
assessed,  and  the  proceedings  for  its  collection  are  in  rem. 

Prior  to  the  death  of  J.  certain  assessments  for  street  paving  and  regulat- 
ing had  been  assessed  upon  certain  real  estate  in  the  city  of  Albany  of 
which  she  died  seized.  Upon  application  of  the  executors  of  the  will 
of  J.  for  instructions  as  to  the  payment  of  said  assessments,  heldf  that 
as  no  action  at  law  could  have  been  maintained  against  her  for  the  col- 
lection of  the  assessment,  as,  by  the  city  charter  (§§  29,  37f  chap.  298, 
Laws  of  1888),  such  an  assessment  when  confirmed  becomes  a  lien  or 
charge  upon  the  property,  but  it  does  not  become  a  debt  or  personal 
claim  against  the  property  owner  who  did  not  sign  the  petition  required 
to  confer  jurisdiction  to  make  it,  and  as  J.  did  not  sign  the  petitions  in 
this  case,  the  assessments  were  not  debts*  or  taxes  within  the  meaning  of 
the  Code  of  Civil  Procedure  (§  2719)  which  imposes  upon  executors  the 
duty  of  paying  the  debts  of  the  decedent  and  all  taxes  assessed  on  the 
property  at  the  time  of  the  death;  that  the  lien  of  each  assessment  was 
analogous  to  that  of  a  mortgage,  and  so.  the  obligation  to  pay  was  cast 
upon  the  devisees  who  took  said  real  estate  (1  R.  S.  749,  §  4),  not  upon 
the  executors. 

(Argued  January  14,  1895;  decided  January  22, 1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  September  27, 
1894,  which  aflSrmed  an  order  of  Special  Term  granting  the 
petition  of  the  executors  of  the  will  of  Jane  C.  Van  Schaick, 
deceased,  giving  instructions  as  to  the  payment  of  certain 
assessments  upon  lands  in  the  city  of  Albany. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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John  J,  Linson  for  appellant.  The  question  presented  on 
this  application  is,  simply,  whether  an  assessment  for  local 
improvements,  levied  under  the  provisions  of  the  charter  of 
the  city  of  Albany,  and  which  has  become  an  existing  liability, 
by  confirmation,  at  the  time  of  the  death  of  the  owner  of  the 
property  assessed,  is  to  be  paid  by  the  executor  out  of  the  per- 
sonalty, if  sufficient,  or  by  the  devisees.  The  liability  in  ques- 
tion falls  within  the  second  class  enumerated  in  the  statute, 
as  being  debts  of  the  decedent  to  be  paid  by  the  per- 
sonal representative.  (Code  Civ.  Pro.  §  2719;  People  v. 
MayoTy  etc.^  6  Barb.  214;  Howell  v.  City  of  Buffalo^ 
37  N.  Y.  267 ;  In  re  Van  Antwerp,  56  id.  261 ;  Curtis 
V.  Fierce,  115  Mass.  186;  Blake  v.  Baker,  Id.  118; 
Mitchell  V.  Williams,  27  Ind.  62;  Hanson  v.  Vernon,  27 
Iowa,  25.)  Another  reason  why  these  assessments  should 
be  paid  from  the  personalty  is  that  they  constitute  a  charge 
on  apart  of  testator's  real  property,  and  were,  therefore,  at 
common  law,  to  be  paid  by  the  personal  representative.  This 
rule  was  well  established  and  was  applicable  whether  there 
was  a  bond  or  covenant  to  pay  or  not.  (Williams  on  Execu- 
tors, 1020 ;  Howel  v.  Price,  1  P.  Wms.  291,  294 ;  Cope  v. 
Cope,  2  Salk.  449 ;  Balsh  v.  Hyham,  2  P.  Wms.  455  ;  King 
V.  King,  Id.  358;  In  re  Noyes,  13  Hun,  369;  Roper  on 
Legacies,  732 ;  Mosly  v.  Marshall,  27  Barb.  245  ;  Wright  v. 
HoWrook,  32  N.  Y.  587 ;  Hone  v.  Lochman,  4  Redf .  61 ; 
Seaimry  v.  Bowen,  3  Bradf.  257;  Laws  of  1882,  chap.  410, 
§  878.) 

Jno*  Alex.  Beall  for  respondents  Broadhead  et  al.  The 
assessments  in  question  do  not  constitute  debts  of  the  deceased 
for  which  her  personal  estate  is  in  any  way  liable,  or  for  which 
an  action  can  be  maintained  against  the  executors.  (Laws  of 
1883,  chap.  298 ;  Dillon  on  Mun.  Corp.  §  653.)  The  assess- 
ments in  question  are  not  "  taxes  "  as  that  word  is  used  in  sec- 
tion 2719  of  the  Code  of  Civil  Procedure.  (Laws  of  1882, 
chap.  410,  §  878 ;  Oouvemeur  v.  Mayor,  etc.,  2  Paige,  431 ; 
Mayor  v.  ColgaU,  2  Duer,  1 ;  12  N.  Y.  140 ;  Shmp  v.  Spei^Ty 
SioKKLS— Vol.  XCIX.        60 
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4  Hill,  83.)  The  assessments  are  liens  upon  the  real  estate  in 
the  hands  of  the  devisees  for  the  payment  of  which  they  are 
not  entitled  to  call  upon  the  executors.  {Cope  v.  Cope^  2 
Salk.  167 ;  Bagot  v.  Oughton^  1  P.  Wms.  347 ;  Coventry  v. 
Coveni/ry^  2  id.  222 ;  Edwards  v.  Freeman^  Id.  435 ;  Evelyn 
V.  Evelyn^  Id.  664 ;  iiice  v.  Harheson^  2  T.  &  C.  4 ;  HdUey  v. 
Reed,  9  Paige,  454 ;  Home  v.  R(m%e,  10  id.  158.)  The  tes- 
tatrix  was  not  named  in  either  of  the  assessment  rolls  as  the 
owner  of  the  premises  assessed,  and  even  if  the  proviso  of  sec- 
tion 50,  title  9  of  chapter  298  of  the  Laws  of  1883  had  been 
repealed  or  was  for  any  cause  inoperative,  neither  she  nor 
her  personal  estate  could  be  held  liable.  {M.  L.  Ins,  Co.  t. 
Sage,  4  N.  Y.  S.  R.  124.) 

Russell  M,  Johnston  for  petitioners,  respondents.  The 
assessments  in  question  were  not  personal  obligations  on  the 
part  of  Miss  Van  Schaick.  (Laws  of  1883,  chap.  298  ;  Cam- 
dm  V.  Allen,  2  Dutch.  398  ;  Durant  v.  Suprs.,  26  Wend.  66; 
Dillon  on  Mun.  Corp.  [4th  ed.]  815 ;  Meriwether  v.  Gar?*etty 
102  U.  S.  472 ;  J).  S.  Rank  v.  U.  S,,  19  Wall.  227 ;  Tiedeman 
on  Mun.  Corp.  §  282.)  The  term  "  faxes  "  does  not  include 
assessments  made  by  a  municipal  corporation  under  authority 
derived  from  the  legislature.  {Sharp  v.  Johnson,  4  Hill,  92 ; 
In  re  Ford,  6  Lans.  92 ;  In  re  Mayor,  etc,  11  Johns.  77 ; 
Rooseoelt  v.  Mayor,  etc.,  84  N.  Y.  108  ;  Dillon  on  Mun.  Corp. 
§  761 ;  Cooley  on  Taxn.  675 ;  Tiedeman  on  Mun.  Corp.  §  282 ; 
Wolf\.  City  of  Philadelphia,  105  Penn.  St.  25;  Litchfield 
Y.Vernon,  4:1  N.  Y.  134;  Pierce  v.  Roston,  3  Mete.  520; 
Neenan  v.  Smith,  50  Mo.  525 ;  Camden  v.  Allen,  2  Dutch. 
398.)  These  assessments  occupy  the  same  position  to  this 
estate  as  that  of  a  mortgage,  prior  to  the  passage  of  the 
Revised  Statutes,  which  was  a  lien  upon  either  piece  of  prop- 
erty in  question,  and  for  which  the  testatrix  was  not  person- 
ally liable.  (R.  S.  [8th  ed.]  p.  2461,  §  4.)  Section  50 
of  title  9  of  chapter  298  of  the  Laws  of  the  State  of 
New  York  for  the  year  1883  has  not  been  repealed. 
{People  V.  Lacomhe,  99  N.  Y.  43 ;  Kingsland  v.  Palmar,  52 
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id.  83 ;  MaMer  of  Hanover^  3  Redf .  91 ;  Davies  v.  Fai/rhum^ 
3  How.  [TJ.  S.]  636;  In  re  Central  Park,  50  N.  Y.  493; 
Wood  Y.Suprs.,  136  id.  403;  In  re  Catholic  Prot,  101  id. 
195 ;  In  re  Ji!nau8t,  Id.  188 ;  People  ex  rel.  v.  Green,  64  id. 
606 ;  Ackerson  v.  Supra.,  45  N.  Y.  S.  E.  1Y3 ;  Vandenhurgh 
V.  VU.  of  Greenbush,  66  N.  Y.  1 ;  B.  C  Asm.  v.  City  of 
Buffalo,  118  id.  61 ;  In  re  Evergreens,  47  id.  216 ;  In  re 
Main  Street,  98  id.  454 ;  Durant  v.  Supervisors,  26  Wend. 
66 :  Stuart  v.  Palmer,  74  N.  Y.  183  ;  Rathbvm.  v.  ^cA^,  18 
Barb.  395  ;  Sharp  v.  Johnson,  4  Hill,  92 ;  Hagar  v.  Reclam^ 
Dist,  111  U.  S.  701.) 

Frederio  DeP.  Foster  for  respondents  Winthrop  ^^  aZ. 
The  assessments  during  the  lifetime  of  the  testatrix  constituted 
merely  a  charge  upon  the  property  assessed,  and  she  was  not 
personally  liable  for  their  payment.  (Laws  of  1883,  chap. 
298,  §§  25,  29,  30,  36,  37,  50,  56 ;  Laws  of  1891,  chap.  286 ; 
Cooley  on  Taxn.  16;  Mayor,  etc.,  v.  Colgate,  12  N.  Y.  141.) 
If,  as  has  been  shown,  the  assessments  during  the  lifetime  of 
the  testatrix  were  a  charge  upon  the  land  exclusively,  and  the 
testatrix  could  not  have  been  made  personally  liable  for  their 
payment,  they  are  not  now,  after  her  death,  payable  by  her 
executors  out  of  her  personal  estate.  {Cumberland  v.  Cod- 
rvngton,  3  Johns.  Ch.  229 ;  Neenan  v.  Smith,  50  Mo.  525 ; 
Taylor  v.  Palmer,  31  Cal.  240 ;  Smith  v.  Cornell,  111  N.  Y. 
550.) 

O'Bmen,  J.  In  this  case  the  executors  asked  the  instruc- 
tions of  the  court  with  respect  to  their  duties  and  obligations 
to  pay  certain  assessments,  made  in  the  lifetime  of  the  testa- 
trix, upon  certain  of  the  real  estate  devised  by  the  will.  The 
courts  below  have  held  that  the  assessments  ought  not  to  be 
paid  by  the  executors,  but  by  the  devisees  who  took  the  land 
under  the  will.  The  devisees  claim  that  it  should  be  paid  by 
the  executors,  and  this  contention  presents  the  only  question 
involved  in  the  appeal. 

Jane  C.  Van  Schaick  died  May  20,  1893,  leaving  a  will  in 
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which  the  petitioners  were  named  as  executors.  By  the  terms 
of  the  will  she  devised  certain  real  estate  in  the  city  of  Albany 
to  the  appellants.  The  assessments  in  question  had  been 
imposed  upon  the  property  and  duly  confirmed  prior  to  her 
death,  under  the  provisions  of  the  city  charter  (Laws  of  1883, 
<;hapter  298),  and  have  not  been  paid.  The  assessments 
having  been  imposed  for  the  purpose  of  paving  and  regulat- 
ing streets  on  which  the  property  was  situated,  it  was  neces- 
sary, under  the  provisions  of  the  charter  (§  29),  that  they 
should  be  based  upon  a  petition  of  a  certain  portion  of  the 
owners  of  the  property  to  be  charged  requesting  that  the 
improvement  be  made.  When  confirmed  the  assessments 
became  a  lien  or  charge  upon  the  property  which  could  be 
collected  by  proceedings  for  a  sale  of  the  same.  But  no  action 
At  law  could  have  been  maintained  for  its  collection,  nor  did 
it  become  a  debt  or  personal  claim  against  the  owners  unless 
she  had  signed  the  petition  which  conferred  the  jurisdiction 
to  proceed,  and  it  appeared  that  she  was  not  one  of  the 
petitioners  (§  37).  It  is  the  duty  of  the  executors  to  pay  the 
debts  of  the  deceased  and  all  taxes  assessed  upon  the  property 
which  remain  unpaid  at  the  time  of  the  death  (Code,  §  2719) ; 
and,  unless  the  assessments  in  question  were  a  debt  or  a  tax 
within  the  meaning  of  the  statute,  the  order  appealed  from  is 
oorrect. 

The  assessments  were  not  a  debt,  since  the  testatrix  had 
incurred  no  express  or  implied  obligation  to  pay  the  same  in 
her  lifetime,  and  no  action  could  have  been  maintained  against 
her  by  the  city,  or  any  other  party,  for  their  collection  as  a 
personal  claim.  The  burden  could  have  been  enforced  only 
through  the  statutory  proceedings  prescribed  by  the  charter 
against  the  property  upon  which- it  was  a  specific  lien. 

It  is,  no  doubt,  competent  for  the  legislature  to  enact  that 
such  assessments  shall  not  only  be  a  charge  upon  the  property 
and  collected  out  of  it,  but  a  personal  charge  as  well,  and  col- 
lected from  the  person  as  a  debt  by  action  or  otherwise ;  but, 
as  we  have  seen,  the  latter  remedy  was  confined  by  the  pro- 
Tisions  of  the  charter  to  such  property  owners  as,  by  signing 
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the  petition,  asked  the  mnnicipal  authorities  to  undertake  Hie 
improvement. 

The  argument  in  support  of  the  appeal  is  mainly  directed 
to  sustain  the  proposition  that  the  burden  resting  upon  the 
property  at  the  time  of  the  death  of  the  owner  was  a  tax 
within  the  meaning  of  the  statute,  and,  hence,  payable  by  the 
executors  from  the  assets  in  their  hands.  {Smith  v.  Cornell^ 
111  N.  Y.  650.)  It  is  perfectly  true  that  the  assessments 
were  imposed  upon  the  real  estate  by  an  exercise  of  the 
sovereign  power  of  taxation,  delegated  by  the  state  to  the 
governing  body  of  the  city.  But  that  does  not  necessarily 
make  it  a  tax  within  the  meaning  of  the  statute.  The  ordi- 
nary meaning  of  that  term  is  the  contribution  which  the  citi- 
zen is  required  to  pay  for  his  share  of  the  general  expense  of 
government,  and  it  may  be  imposed  upon  persons  or  property 
or  both. 

Local  assessments  for  improvements  in  cities  or  villages  are 
contributions  which  property  owners  are  required  to  pay,  not 
as  general  burdens  for  the  support  of  government,  but  as  an 
equivalent  or  compensation  for  the  enhanced  value  which  the 
property  has  derived  from  the  improvement.  The  improve- 
ment is  supposed  to  have  conferred  an  additional  value  upon 
the  property  in  the  locality,  and,  being  a  special  benefit  to  par- 
ticular property  beyond  what  is  conferred  by  general  taxation, 
it  is  deemed  to  be  equitable  and  just  that  the  property  so  bene- 
fited should  contribute  to  the  expense.  (Sharp  v.  Spier ,  4 
Hill,  77 ;  Sharp  v.  Johnson^  Id.  92 ;  In  re  Fbrd^  6  Lans.  92 ; 
Matter  of  the  Mayor  of  If ew  York^  11  Johns.  77;  Roosevelt 
Hospital  V.  Mayor^  84  N".  Y.  108 ;  Dillon  on  Munic.  Corp. 
§  761 ;  Cooley  on  Taxation,  675.) 

In  the  case  of  taxes  imposed  for  the  general  purposes  of 
government,  there  is  a  personal  obligation  upon  the  citizen  to 
pay,  which  may  be  enforced  by  distress  and  sale  of  his  goods 
and  by  other  remedies  in  the  courts,  while  local  assessments, 
imposed  under  municipal  authority,  upon  particular  property 
benefited  by  the  improvement,  as  distinguished  from  a  general 
tax,  are  not,  as  we  have  seen,  a  general  or  personal  charge,  in 
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the  absence  of  some  statute  making  them  such,  but  are  only  in 
the  nature  of  a  Uen  upon  the  specific  property  assessed,  and 
the  proceedings  for  their  collection  are  in  rem,  (Cooley  on 
Taxation,  675;  Tiedeman  on  Mun.  Corp.  §  282;  Wolf  v. 
J^hiladelphiaj  105  Pa.  St.  25 ;  Litchfield  v.  Yerrwn^  41  N, 
T.  134;  Pierce  v.  Boston,  3  Met.  520.) 

The  statute  requiring  the  executor  to  pay  taxes  imposed 
upon  the  property  of  the  testator,  prior  to  his  death,  refers  to 
the  former  and  not  to  the  latter  claas  of  burdens. 

The  lien  of  the  assessments  in  this  case  bears  a  very  close 
analogy  to  that  of  a  mortgage  upon  land  that  has  descended 
to  the  heir  or  passed  to  a  devisee.  In  such  cases  the  obligation 
to  pay  is  cast  upon  the  heir  or  devisee  who  takes  the  land. 
(1  K.  S.  749,  §  4 ;  Cumberland  v.  Codington^  3  Johns.  Ch. 
229 ;  3  Eedfield  on  Wills,  414,  §  26 ;  2  Williams  on  Ex.  1697 ; 
HaUey  v.  Heed,  9  Paige,  454 ;  House  v.  House,  10  id.  158, 
164.) 

The  devisees  in  this  case,  therefore,  took  the  real  estate 
burdened  with  the  obligation  to  pay  the  assessments,  and 
hence  the  order  of  the  court  below  was  right  and  should  be 
aflBirmed,  with  costs. 

All  concur. 

Order  affirmed. 


The  People  ex  rel.  Feedinaihj  W.  Chase,  Appellant,  f>. 
144  4781  Edwaed    Wemple,    as    Late    Comptroller,    etc.,    et  aL, 

Bespondents. 
The  People  ex  rel.  Feedinand  W.  Chase,  Appellant,  v, 
Frai^  Campbell,  as  Comptroller,  etc.,  Eespondent 

The  papers  presented  to  the  state  comptroller  on  application  for  the  redemp- 
tion of  a  certain  lot  sold  for  unpaid  taxes,  bid  in  by  the  state  and  then 
conveyed  to  C,  showed  that  one  K.  had  erected  a  log  house  upon  the 
lot  before  the  sale,  and  had  fenced  and  cleared  about  an  acre  of  the  land; 
that  he  lived  in  the  house  when  the  time  to  redeem  expired,  and  had 
lived  in  it  ever  since  its  erection  and  occupied  the  land  as  his  home,  culti- 
vating the  ground  annually,  and  had  raised  upon  other  parts  of  the  lot 
crops  of  various  kinds,  and  cut  hay  from  it,  and  no  notice  to  redeem 
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was  given  to  the  occupant;  also,  that  notice  of  the  application  was  given 
to  C.  Upon  these  facts,  no  reason  appearing  to  the  contrary,  the  comp- 
troller granted  the  application.  On  certiorari  to  review  the  order,  heid, 
no  error;  that  the  occupancy  proved  was  of  such  a  nature  as  to  require 
notice  to  the  occupant  before  the  tax  title  could  ei^clude  redemption. 

Tisapls  ex  rel.  v.  Campbell  (143  N.  Y.  335),  distinguished. 

On  a  subsequent  application  made  to  the  comptroller  to  vacate  the  redemp- 
tion it  appeared  that  the  original  application  which  was  made  to  his 
predecessor  in  office  was  resisted  by.C,  and  its  consideration  agreed  to  be 
postponed  until  the  determination  of  an  ejectment  suit  brought  against  C, 
in  which  the  question  of  the  actual  occupancy  of  the  lot  was  involved. 
C.  succeeded  in  that  action  upon  the  ground  that  an  accurate  survey 
showed  that  the  house  of  K.  was  not  upon  the  lot,  but  upon  one  adjoin- 
ing it,  and  that  while  that  judgment  was  in  force  the  comptroller,  in 
ignorance  of  the  arrangement  with  his  predecessor,  granted  the  order 
of  redemption.  The  comptroller  declined  to  vacate  the  order  on  the 
ground  of  want  of  power.  Held,  no  error;  that  the  action  of  that  officer, 
so  far  as  it  is  of  a  judicial  nature,  is  bounded  and  controlled  by  the 
strict  and  limited  jurisdiction  conferred  by  statute,  and  no  right  is 
thereby  given  to  him  to  vacate  his  own  orders  except  in  the  single  case 
of  the  cancellation  of  a  tax  sale.  (Chap.  120,  Laws  of  1878;  §  21,  chap. 
711,  Laws  of  1893.) 

Reported  below,  80  Hun,  504. 

(Argued  January  14, 1895;  decided  January  22,  1895.) 

Appeal  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  orders 
made  September  27,  1894,  wliich  aflSrmed  in  each  of  the  above 
cases  a  determination  of  the  comptroller  and  quashed  a  writ 
of  certiorari. 

Tlie  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frank  E.  Smith  for  appellant.  The  comptroller  had  power 
to  set  aside  the  redemption.  (Laws  of  1873,  chap.  120  ;  Laws 
of  1893,  chap.  711,  §  21 ;  Peoph  ex  rel,  v.  Chapin,  105  K 
T.  309 ;  Osterhoudt  v.  Bigney,  98  id.  222 ;  People  ex  rel  v. 
Bd,  Supra.^  73  id.  173.)  The  redemption  was  improperly 
allowed.  {People  ex  rel.  v.  Campbell^  67  Hun,  590 ;  143  N. 
T.  335.)  The  redemption  was  irregular  and  illegal  in  that  no 
notice  of  the  contemplated  action  of  the  comptroller  was 
given  to  Chase.  {Ostrander  v.  Darling^  53  Hun,  190 ;  127 
N.  Y.  70.)     The  orders  of  the  General  Term  are  appealable 
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to  this  court.     (People  ex  rel.  v.  Jtwj  Comra,^  85  N.  T.  655  ; 
People  ex  rel.  v.  Wemple^  139  id.  240.) 

G,  H.  BecJcwith  for  respondents.  The  action  of  Comp- 
troller Campbell  in  allowing  the  redemption  upon  Miss  Hall's 
application  was  required  by  the  statute  then  in  force.  (Laws 
of  1890,  chap.  556  ;  Laws  of  1885,  chap.  427 ;  Laws  of  1892, 
chap.  463.)  The  comptroller  had  no  power  to  set  aside  the 
redemption  which  he  had  allowed  November  28,  1892.  (31 
Hun,  286 ;  37  id.  167 ;  104  N.  T.  369.)  The  comptroller 
having  decided  in  favor  of  the  application  to  redeem  in 
accordance  with  authority  given  him,  and  as  required  by  law, 
upon  sufficient  evidence,  his  decision  is  conclusive,  and  should 
not  be  set  aside  by  this  court.  {People  v.  ZoU^  97  N.  Y.  203.) 
This  court  ought  not  to  reverse  or  modify  the  decision  of  the 
comptroller  upon  the  new  evidence  brought  before  him  long 
after  the  time  allowed  therefor,  and  after  he  has  upon  satis- 
factory evidence  allowed  the  redemption.  (Laws  of  1890, 
chap.  556  ;  Laws  of  1892,  chap.  463.)  The  only  question  which 
section  2140  of  the  Code  provides  can  be  determined  upon 
this  appeal  should  be  decided  with  the  respondent.  (6  Hun, 
229 ;  52  How.  Pr.  289 ;  People  v.  Wiegant,  14  Hun,  556 ; 
People  V.  Comrs.,  93  N.  Y.  97 ;   People  v.  ZoU,  97  id.  203.) 

Finch,  J.  Two  writs  of  certiorari  were  issued  upon  the 
petition  of  the  relator,  one  to  review  the  action  of  the  Comp- 
troller in  accepting  a  redemption  of  lot  181  in  the  Old  Mili- 
tary Tract,  Franklin  county,  and  the  other  to  review  his 
refusal  to  vacate  that  redemption  as  being  beyond  his 
official  power. 

The  redemption  itself,  upon  the  papers  before  Comptroller 
Campbell,  was  lawful  and  proper.  They  showed  that  Char- 
lotte G.  Hall  was  the  owner  of  lot  181  ;  that  it  had  been  sold 
for  the  taxes  of  1871,  1877  and  1881,  and  bid  in  by  the  state 
and  then  conveyed  to  the  relator ;  that  the  lot  was  occupied 
when  the  time  to  redeem  had  expired  and  no  notice  had  been 
given  to  the  occupant,  and  that  notice  of  the  application  had 
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been  given  to  the  relator  who  held  the  tax  title.  Upon  these 
facts,  no  reason  appearing  to  the  contrary,  Comptroller  Camp- 
bell acted  and  permitted  the  redemption.  The  criticism  now 
made  is  that  the  papers  disclose  no  suflScient  proof  of  occupa- 
tion. They  showed  that  one  Kellogg,  in  1878,  erected  on  the 
lot  a  log  house  and  cleared  and  fenced  about  it  one  acre  of 
the  land ;  that  he  had  ever  since  lived  in  the  house  and  occu- 
pied the  land  as  his  home  and  cultivated  the  ground  annually, 
and  in  addition  raised  upon  other  parts  of  the  lot  hops  and 
grain  and  potatoes  and  cut  from  it  hay.  His  occupation,  con- 
tinuous and  permanent,  and  for  the  purpose  of  a  home,  was 
very  different  from  that  which  we  held  insuflScient  in  People 
ex  rel.  Marsh  v.  Carn^pbeU  (143  N.  Y.  335),  where  a  log  house 
was  built  as  a  hunting  camp  on  an  island,  and  used  only  at 
intervals  and  as  a  convenience  when  engaged  in  the  pursuit  of 
game.  The  occupancy  proved  was  of  such  a  character  as  to 
require  notice  to  the  occupant  before  the  tax  title  could 
exclude  a  redemption,  and  the  action  of  the  comptroller  was 
lav^ul  and  proper. 

But  the  real  difficulty  about  it  appears  in  the  papers  on  the 
second  writ  and  rested  upon  facts  unknown  to  Comptroller 
Campbell.  The  application  which  he  found  on  his  files  and 
granted  was  made  to  his  predecessor,  Wemple ;  was  resisted 
by  the  relator ;  and  its  consideration  agreed  to  be  postponed 
until  an  ejectment  suit  brought  by  Miss  Hall  against  the 
relator  and  involving  the  question  of  the  actual  occupancy  of 
lot  181  should  be  determined.  In  that  action  the  relator 
succeeded  upon  the  ground  that  an  accurate  survey  threw 
Kellogg's  house  off  of  the  lot  in  question  and  upon  a  lot 
adjoining,  and  it  was  while  that  judgment  was  in  force  that 
Comptroller  Campbell,  in  ignorance  of  the  arrangement  with 
his  predecessor,  granted  the  order  of  redemption.  These 
facts  were  brought  to  his  attention,  and  be  was  asked  to  vacate 
his  order,  but  declined  to  do  so  solely  on  the  ground  of  want 
of  power. 

I  think  he  decided  correctly  in  that  respect.  His  action  so 
far  as  it  was  of  a  judicial  character  was  bounded  and  con- 
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trolled  by  the  strict  and  limited  jurisdiction  conferred  by  the 
statute.  That  gave  him  no  right  to  review  his  own  orders 
and  annul  or  vacate  them  except  in  the  single  case  of  the  can- 
cellation of  a  tax  sale.  He  is  authorized  to  vacate  such  an 
order  on  any  one  of  three  specified  grounds.  (Chap.  120, 
Laws  of  1873 ;  chap.  711,  Laws  of  1893,  §  21.)  But  no  such 
authority  is  given  as  to  an  order  of  redemption.  The  two 
things  are  very  different.  One  is  in  the  interest  of  the  state, 
the  other  is  against  the  interest  of  the  owner,  and  the  latter 
authority  would  keep  the  owner's  title  under  a  continual 
cloud  ;  for  if,  notwithstanding  his  redemption,  it  is  subject  to 
be  annulled  and  vacated  by  the  order  of  the  coaxptroUer  very 
little  of  protection  or  security  has  been  gained. 

But  it  is  said  that  since  that  officer  acts  judicially  in  grant- 
ing the  redemption  he  has  an  inherent  power  to  vacate  his 
own  orders.  I  do  not  understand  that  he  has  any  power 
except  that  which  the  statute  gives  him.  It  is  the  general 
rule  that  officers  of  special  and  limited  jurisdiction  cannot  sit 
in  review  of  their  own  orders  or  vacate  or  annul  them.  A 
justice  of  the  peace  cannot  set  aside  or  alter  a  judgment  after 
he  has  entered  it.  {Stephens  v.  Scmiee,  49  N.  Y.  39.)  The 
nearest  approach  to  an  exception  is  in  the  case  of  an  audit  by 
a  board  of  supervisors  to  which  the  learned  counsel  for  the 
appellant  calls  our  attention.  (People  ex  rel,  Hotchkise  v. 
Supervisors^  65  N.  Y.  225.)  That  case  explicitly  concedes 
the  general  rule,  and  then  goes  upon  the  ground  that  the 
boards  of  supervisors  are  a  local  legislature  and  exercise  quasi 
judicial  powers  only  in  a  qualified  sense.  I  know  of  no  other 
exception,  and  do  not  think  we  can  graft  upon  the  special  and 
limited  powers  of  the  comptroller  when  acting  judicially  the 
general  powers  which  belong  to  courts  of  original  jurisdiction. 

1  think,  therefore,  both  orders  were  right  and  should  be 
affirmed,  with  costs. 

All  concur. 

Orders  affirmed. 
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The  People  ex  rel.  The  Commebolil  Mutual  Insubanob 
Company,  Appellant,  v.  The  Tax  Commissionbbs  of  the 
City  of  New  Tobk,  Respondent. 

While,  it  ieerM,  the  issuance  of  a  oonunon-law  writ  of  certiorari  is  dis- 
cretionary, and  where  the  Supreme  Court  in  the  exercise  of  its  discretion 
withholds  or  quashes  the  writ,  its  action  may  not  be  reviewed  on  appeal 
to  this  court,  this  rule  does  not  apply  to  a  writ  issued  to  review  assess- 
ments as  authorized  by  the  act  of  1880  (Chap.  269,  Laws  of  1880),  as  the 
right  to  the  writ  and  to  an  appeal  is  expressly  given  by  the  statute. 
(§7.) 

Where  the  review  of  an  assessment  upon  the  ground  of  its  illegality  is 
sought  under  the  provisions  of  said  act,  while  the  petition  for  the  writ 
of  certiorari  must  specify  *'  the  grounds  of  the  alleged  illegality,"  only 
the  conclusions  of  fact  need  be  stated,  not  the  evidence  necessary  to  sup- 
port them;  the  petition  is,  in  this  respect,  in  the  nature  of  a  pleading. 

The  petition  of  the  relator,  an  insurance  company,  for  a  writ  to  review 
an  assessment  Upon  its  personal  property,  stated,  in  substance,  that  it 
'*  duly  protested  "  before  the  commissioners  of  taxes  and  assessments, 
claiming  that  by  the  laws  of  the  state  such  property  was  and  now  is 
exempt  from  assessment  or  taxation,  and  demanded  that  the  assessment 
thereon  be  stricken  from  the  book  of  assessments;  that  notwithstanding 
the  demand  said  commissioners  completed  their  rolls,  including  therein 
the  assessment  complained  of.  Following  this  was  an  averment  that 
the  assessment  was  illegal,  void  and  erroneous,  and  as  grounds  of 
illegality  and  error  the  petition  stated  that  the  commissioners  had 
overestimated  the  valuation  of  certain  items  of  property  which  were 
specified.  The  petition  concluded  with  the  prayer  that  the  assessment 
in  question  be  "  set  aside  and  vacated."  Upon  the  hearing  on  the  return 
to  the  writ,  the  relator  waived  its  claim  of  over- valuation,  whereupon 
a  motion  to  quash  the  writ  was  granted  on  the  ground  that  it  failed  to 
state  as  a  ground  of  illegality  that  the  property  was  exempt.  Held^ 
error;  that  the  petition  specified  two  grounds  of  illegality  and  error;  one, 
an  over- valuation;  the  other,  an  illegal  assessment  of  the  personalty,  and 
while  not  separately  numbered  they  were  distinctly  stated;  that  the  act 
making  the  assessment  complained  of  illegal  (Chap.  679,  Laws  of  1886) 
being  general,  judicial  notice  would  be  taken  of  its  provisions,  and  it 
was  not  necessary  to  set  it  forth  In  the  petition. 

Also,  luHd^  that  the  order  was  reviewable  here. 

(Argued  January  14,  1895;  decided  January  22,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court  in  the  first  judicial  department,  made  December  14, 
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1894,  which  affirmed  an  order  of  Special  Term  quashing  a 
writ  of  certiorari  to  review  proceedings  of  the  tax  commia- 
sioners  of  the  city  of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

JSsek  Cowen  and  SUds  BrovmeU  for  appellant.  Without 
reference  to  the  statement  in  the  petition  as  to  what  occurred 
upon  the  hearing  before  the  commissioners,  which  the  court 
below  said  was  mere  recital,  there  was  enough  stated  in  the 
petition  to  give  the  court  jurisdiction.  (In  re  Corwvn^  135 
N.  Y.  252 ;  Laws  of  1886,  chap.  679.)  The  statement  in  the 
petition  of  what  occurred  at  the  hearing  before  the  commis- 
sioners is  not  a  recital,  but  a  positive  statement  of  the  facts 
essential  to  the  relief  demanded,  and  unmistakably  points  out 
and  specifies  the  precise  act  of  the  commissioners  which  the 
petitioner  claims  to  be  illegal,  and  which  the  court  is  asked  to 
review  and  correct.  {Barhyte  v.  Shep&rd^  35  N.  Y.  250; 
People  V.  Com/rs.  of  TaxeSy  99  id.  257.) 

Damd  J.  Dean  for  respondent.  The  order  quashing  the  writ 
is  not  appealable  to  this  court.  {People  ex  rd.  v.  Comrs,  of 
TaxeSy  85  N.  Y.  655 ;  People  ex  rel.  v.  Police  Contra.^  82  id. 
507.)  The  power  of  the  court  to  review  by  certiorari  under 
chapter  269  of  the  Laws  of  1880  is  restricted  to  granting  relief 
upon  the  grounds  specified  in  the  petition.  {People  ex  rel, 
V.  Tiemey,  57  Hun,  361 ;  126  N.  Y.  166 ;  People  ex  rd.  v. 
Comrs.  of  Taaces^  99  id.  257.)  The  allegation  in  respect  to  the 
objection  made  before  the  tax  commissioners  is  insufficient, 
under  the  statute,  to  present  the  ground  of  illegality  as  a 
reason  for  vacating  the  assessment.  {In  re  Gorwin^  135  N. 
Y.  245;  Laws  of  1880,  chap.  542;  Laws  of  1886,  chap.  697; 
People  ex  rel,  v.  OoUman^  126  N.  Y.  442.)  Upon  the  record 
in  this  case  the  relator  must  be  deemed  to  admit  the  facts 
alleged  in  the  return  in  relation  to  the  agreement  to  waive 
the  right  to  exemption  of  its  property  to  taxation  for  local 
purposes.  {Sentenis  v.  ZadeWj  140  N.  Y.  463 ;  Bead  v.  Til- 
loUon,  24  Wend.  337 ;  In  re  Goop&r,  93  N.  Y.  507 ;  Mao- 
Leam^y,  TT.,  etc.^  Co.,  138  id.  158 ;  Hilton  v.  Fonda^  86  id.  339.) 
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Haight,  J.  The  writ  in  this  case  was  issued  to  review 
the  assessment  of  the  relator's  personal  property.  It  is  claimed 
tliat  there  was  an  over-valuation,  and  that  it  was  exempt  under 
chapter  679  of  the  Laws  of  1886.  Upon  the  hearing  the 
relator  waived  its  claim  of  over-valuation,  and  thereupon  the 
respondents  moved  to  quash  the  writ  for  the  reason  that 
the  petition  failed  to  state,  as  the  ground  of  illegality  of  %the 
assessment,  that  the  personal  property  of  the  relator  was 
exempt  from  taxation,  and  this  motion  was  granted. 

There  appears  to  be  no  doubt  as  to  the  rule  under  which 
these  questions  are  to  be  determined.  If  it  is  claimed  that 
the  assessment  is  illegal,  the  statute  requires  the  grounds  of  the 
alleged  illegality  to  be  stated.  (Laws  of  1880,  chapter  269, 
sec.  1.)  The  petition  is  in  the  nature  of  a  pleading,  and  only 
conclusions  of  fact  need  be  stated  and  not  the  evidence 
necessary  to  support  them.  {Matter  of  Oorwifij  135  N.  Y. 
245,  252.) 

Among  other  things,  it  is  alleged  in  the  petition  that 
the  relator  was  and  is  a  corporation  duly  created  by  and 
under  the  laws  of  the  state  of  New  York,  authorized 
and  empowered  to  transact  the  business  of  fire  insurance,  a 
resident  of  the  state  of  New  York,  and  that  it  had  been 
assessed  for  the  year  1889,  on  both  real  and  personal  property ; 
that  prior  to  the  first  day  of  May,  1889,  it  "  duly  protested, 
claimed,  insisted  and  demanded  from  said  commissioners  of 
taxes  and  assessments,  that  all  the  personal  property  and  bank 
shares  of  said  corporation  was,  on  the  second  Monday  of  Jan- 
uary, 1889,  by  the  laws  of  the  state  of  New  York,  exempted, 
and  now  is  exempt  from  assessment  or  taxation,  and  that  the 
said  commissioners  of  taxes  and  assessments  omit  and  strike 
from  the  book  of  annual  record  of  the  assessed  valuation  of 
real  and  personal  estate  of  the  city  of  New  York,  the  name  of 
tlie  said  corporation,  and  the  amount  inserted  therein  as  the 
valuation  and  assessment  of  the  personal  property  and  bank 
shares  of  said  corporation  for  the  year  1889,  upon  the  ground 
that  all  the  personal  property  and  bank  shares  of  the  said  cor- 
poration is  exempted  from  assessment  or  taxation  by  the  laws 
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of  the  state  of  New  York,  and  also  that  the  said  commiivsioii- 
ers  make  no  assessment  or  valuation  of  the  personal  prop- 
erty or  bank  shares  of  said  corporation  for  the  purpose  of  tax- 
ation for  state  purposes."  It  then  appears  from  the  allegations 
of  the  petition  that  notwithstanding  the  demand  thus  made 
upon  the  commissioners  of  taxation  and  assessment,  they  pro- 
ceeded to  complete  the  rolls  including  therein  the  personal 
property  of  the  relator,  and  transmitted  the  same  to  the  board 
of  aldermen  of  the  city.  It  is  then  further  alleged :  "  And 
your  petitioner  shows  that  the  said  assessment  upon  the  said 
valuation  of  personal  property  and  bank  shares  for  purpose  of 
taxation  and  said  assessment  is  illegal,  invalid  and  void  and 
erroneous,  and  that  your  petitioner  will  be  injured  by  such 
illegal  and  erroneous  assessment,  and  your  petitioner  specifies 
the  following  grounds  of  illegality  and  error :  That  the  said 
commissioners  have  overestimated  the  valuation  of  scrip  repre- 
senting the  capital  and  surplus  for  the  purpose  of  taxation, 
and  illegally  and  erroneously  included  in  their  valuation  of  the 
personal  property  of  the  said  corporation  on  said  roll  the  sums 
following,  to  wit : "  etc.  Then  follows  the  statement  of  the 
various  sums  representing  the  value  of  the  different  items  of 
personal  property  belonging  to  the  relator,  in  some  of  which 
it  was  also  alleged  to  be  an  over-valuation.  The  petition  then 
concludes  with  the  prayer  "that  the  assessment  upon  said 
petitioner  for  or  in  respect  of  said  personal  property  may  be 
set  aside  and  vacated." 

It  will  be  observed  from  the  language  quoted  that  the  peti- 
tioner specifies  two  grounds  of  illegality  and  error,  and  while 
they  are  not  separately  numbered,  they  are  distinctly  stated, 
so  that  no  doubt  is  left  in  reference  to  the  intention  of  the 
petitioner.  To  number  them  they  would  read  as  follows : 
First,  "  That  the  said  commissioners  have  overestimated  the 
valuation  of  scrip,  representing  the  capital  and  surplus  for  the 
purposes  of  taxation;"  and,  second^  "illegally  and  errone- 
ously included  in  their  valuation-  of  the  personal  property  of 
the  said  corporation  on  said  rolls  the  following  sums,  to  wit :" 
etc. 
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The  grounds  of  illegality  were  the  including  in  the 
ment  roll  a  valuation  of  the  relator's  personal  property.  The 
statute  making  such  act  illegal  being  general,  judicial  notice 
will  be  taken  of  its  provisions,  and  it  was  not  necessary  to 
set  it  forth  in  the  petition. 

The  wording  of  the  petition  could  be  improved  and  made 
more  clear,  but  we  are  inclined  to  the  view  that  taking  into 
consideration  the  allegations  of  the  petition  to  which  attention 
has  been  called,  it  suflSciently  specifies  the  grounds  upon  which 
it  is  claimed  the  assessment  is  illegal. 

The  commissioners  in  their  return  have  alleged  that  when 
the  act  exempting  the  personal  property  of  corporations  of  this 
character  was  pending  before  the  legislature,  they  arranged  to 
oppose  its  passage,  and  that  then  it  was  agreed  on  behalf  of 
the  relator  to  waive  any  such  right  of  exemption  if  the  act 
was  permitted  to  become  a  law.  We  do  not  understand  this 
question  to  be  now  before  us  for  determination,  for  under  the 
arrangement  of  counsel  the  relator  waived  its  claim  to  over- 
valuation only,  and  the  motion  to  quash  was  confined  to  the 
sufficiency  of  the  petition. 

We  think  the  case  is  appealable  to  this  court.  It  is  true 
that  the  issuance  of  a  common-law  writ  of  certiorari  is  discre- 
tionary ;  that  if  the  Supreme  Court  in  the  exercise  of  its  dis- 
cretion withholds  or  quashes  the  writ,  its  action  in  that  regard 
cannot  be  reviewed  on  appeal  to  this  court.  {People  ex  rel. 
Waldman  v.  Board  of  Police  Corrhmissionera^  82  N.  Y.  606 ; 
People  ex  rel,  Hcuneman  v.  Board  of  Tax  Commisaionera^  85 
id.  6155.)  But  the  statute  under  consideration  gives  parties 
aggrieved  the  right  to  the  writ  to  review  assessments  in  certain 
cases,  and  in  the  statute  the  right  to  appeal  is  expressly  given. 
(Laws  of  1880,  chapter  269,  sec.  7.) 

The  orders  of  the  General  and  Special  Terms  should  be 
reversed,  with  costs,  and  proceedings  remitted  to  the  court 
below  for  further  action. 

All  concur. 

Ordered  accordingly. 
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United  States  Tbust  Company  of  New  York,  Appellant,  v. 
The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Respondent. 

Where  taxing  officers,  in  the  exercise  of  an  actual  jurisdiction  over  person 
and  subject-matter,  commit  an  error,  their  action  is  not  void  and  their 
assessment  may  not  be  attacked  collaterally. 

It  seemSy  the  exercise  of  their  discretion  is  subject  to  no  review  or  con- 
dition except  as  prescribed  by  law. 

It  deevM,  also,  the  act  of  1880  (Chap.  269,  Laws  of  1880),  authorizing  writs 
of  certiorari  to  review  assessments,  furnishes  an  adequate  remedy  to  the 
dissatisfied  taxpayer,  and  confines  him  to  that  remedy  in  all  cases  where 
the  illegality  complained  of  consists,  not  in  the  lack  of  jurisdiction,  but 
in  the  conmiission  of  errors  on  the  part  of  the  taxing  officers,  vitiating 
the  assessment  and  laying  it  open  to  cancellation  or  reversal. 

In  an  action  by  a  trust  company,  a  domestic  corporation,  to  recover  back 
taxes  paid  by  it  and  assessed  upon  its  capital  stock  and  surplus,  as  author- 
ized by  the  act  of  1857  (Chap.  451,  Laws  of  1857),  it  appeared  that  plain- 
tiff, during  each  of  the  years  in  which  the  assessments  were  made,  pre- 
sented to  the  tax  conmiissioners  a  statement  of  its  condition,  which 
showed  that  except  for  one  year  its  property,  after  deducting  ten  per 
cent  of  its  capital  and  its  real  estate,  was  exempt  from  taxation;  that  the 
commissioners  reduced  but  refused  to  cancel  the  assessments;  that  plain- 
tiff protested  but  took  no  proceeding  to  review  and  paid  the  taxes.  Hdd, 
that  the  commissioners  had  jurisdiction  over  the  plaintiff  and  the  sub- 
ject-matter; and  so,  that  the  action  was  not  maintainable. 

People  ex  rel.  v.  Coleman  (126  N.  Y.  433),  distinguished. 

Reported  below,  77  Hun,  182. 

(Argued  January  15,  1895;  decided  January  22,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  April  13, 1894,  which  modified  and  affirmed  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Edmard  W.  Sheldon  for  appellant.  The  disputed  taxes 
were  imposed  without  jurisdiction,  and  were  void.  (^People 
ex  rel.  v.  Colemxm^  126  N.  Y.  433 ;  People  ex  rel,  v.  Barker^ 
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139  id.  55  ;  McLean  v.  Jephson^  123  id.  142 ;  Wilcox  v.  CiMf 
of  Rochester,  129  id.  247 ;  Marv  v.  Hawthcxm,  148  U.  S.  172  ; 
National  Bank  v.  Elmira,  53  N.  Y.  49 ;  Kennedy  v.  City 
of  Troy,  77  id.  493 ;  Chwpmom  v.  City  of  Brooklyn,  40  id. 
372.)  The  fact  that  the  plaintiff  did  not  avail  itself  of  the 
remedy  by  certiorari  does  not  prevent  its  recovery  in  this 
action.  {In  re  Corwin,  135  N.  Y.  245  ;  People  ex  rel,  v. 
Adams,  125  id.  47 ;  Wilcox  v.  City  of  Rochester,  129  id.  247  ; 
McLean  v.  Jephson,  123  id.  142 ;  Strushurgh  v.  Mayor,  87 
id.  452 ;  D.  C  M.  Ins.  Co.  v.  City  of  Poughkeepsie,  51 
Hun,  595.)  The  taxes  in  question  are  recoverable  because 
paid  under  compulsion.  {Swift  v.  City  of  Poughkeepsie,  37 
N.  Y.  511 ;  B.  dk  S.  G,  Co.  v.  City  of  Boston,  4  Mete. 
181 ;  People  ex  rel.  v.  Carter,  119  N.  Y.  557 ;  Peyser  v. 
Mayor,  70  id.  497 ;  Bowns  v.  May,  120  id.  357 ;  Phelps  v. 
Mayor,  etc.,  112  id.  216 ;  People  ex  rel.  v.  Atkins,  121  id. 
246.)  The  payments  were  induced  by  mistake  as  to  a  material 
fact,  and  may  on  that  ground,  also,  be  recovered.  {Tripler  v. 
Mayor,  etc.,  125  N.  Y.  617 ;  Strushurgh  v.  Mayor,  etc.,  87  id. 
452  ;  Diefenthaler  v.  Mayor,  etc..  Ill  id.  331 ;  Pooleyy.  City 
of  Buffalo,  122  id.  602.)  The  foregoing  principles  establish 
the  plaintiff's  right  to  recover  the  taxes  paid  in  1888, 1889  and 
1890,  as  well  as  those  paid  in  1887.  (125  N.  Y.  631 ;  Shaw  v. 
Peckett,  26  Vt.  482;  WesOake  v.  St.  Louis,  77  Mo.  47; 
RoberUon  v.  F.  B.  Co.,  132  U.  S.  17 ;  Swift  Co.  v.  U.  S. 
Ill  id.  22 ;  Keener  on  Quasi-Contracts,  430  ;  Pooley  v.  City 
of  Buffalo,  122  N.  Y.  602.) 

David  J.  Beam,  for  respondent.  The  action  at  bar  involves 
a  collateral  attack  upon  assessments  for  taxation  made  by  the 
proper  authorities,  having  jurisdiction  of  the  person  and  the 
subject-matter.  Such  an  action  cannot  be  maintained.  {Swift 
V.  Poughkeepsie,  37  K.  Y.  511 ;  Bcmky.  City  of  Elmira,  53 
id.  49 ;  In  re  Catholic  Protectory,  77  id.  342,  343 ;  McLea/n 
V.  Jephson,  123  id,  142 ;  Wilcox  v.  City  of  Rochester,  129  id. 
247;  Breuclier  v.  Vill.  of  Portchester,  101  id.  240;  Jexy. 
Mayor,  103  id.  536 ;  Home  v.  Toion  of  Hew  Lots,  83  id. 
Sickels— Vol.  XCIX.        62 
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100;  In  re  McMahoUy  67  How.  Pr.  113;  Dillon  on  Mun. 
Corp.  §  941 ;  People  ex  rel,  v.  Coleman,  126  N.  Y.  433 ;  In 
re  Corwvn,  135  id.  245.)  The  taxes  paid  cannot  be  recovered 
because  all  the  payments  were  made  by  the  plaintiff  volun- 
tarily, without  duress,  and  without  mistake  of  fact.  (Cooley 
on  Taxn.  [2d  ed.]  809;  Preston  v.  Boston,  12  Pick.  7; 
McLean  v.  Myers,  134  N.  Y.  480 ;  Preston  v.  Preston,  12 
Pick.  13  ;  Peebles  v.  City  of  Pittsburgh,  101  Penn.  St.  304, 
309 ;  E.  Co.  v.  Comrs.,  98  U.  S.  541 ;  N.  F.  <&  E.  R,  B.  Co. 
V.  Marsh,  12  N.  Y.  308 ;  Lamhom  v.  Comrs.,  97  U.  S.  181 ; 
Benson  v.  Munroe,  7  Cush.  125 ;  Mayor,  etc.,  v.  L^erman^ 
4  Gill,  425 ;  Fleet\oood  v.  Mayor,  2  Sandf.  475 ;  Wilson 
V.  Mayor,  etc.,  1  Abb.  Pr.  4;  Forrest  v.  Mayor,  etc.,  13 
id.  350 ;  Bank  v.  City  of  Rochester,  41  Barb.  341 ;  Lyon 
V.  Richmond,  2  Johns.  Ch.  51 ;  Flower  v.  Lance,  59  N.  Y. 
610 ;  Peyser  v.  Mayor,  etc,  70  id.  501 ;  Lee  v.  Templetony 
13  Gray,  476 ;  Cook  v.  City  of  Boston,  9  Allen,  393 ;  Triplet 
V.  Mayor,  etc.,  125  N:  Y.  627;  139  id.  1.) 

Gray,  J.  The  plaintiff  brought  this  action  to  recover  back 
the  sum  of  $139,765.71 ;  which  it  had  paid  to  the  city  in 
taxes  assessed  against  it  upon  its  capital  stock  and  surplus, 
during  the  years  1887,  1888,  1889  and  1890.  The  grounds 
for  this  claim  are  that  the  assessments  were  void  and  that  the 
payments  thereof  were  induced  by  duress  and  made  under 
mistake. 

The  plaintiff  is  a  domestic  corporation ;  doing  business  as  a 
trust  company  in  New  York  city.  When  assessed,  during 
each  of  the  years  mentioned,  it  presented  to  the  tax  commis- 
sioners a  statement  of  its  condition ;  by  which  it  was  made  to 
appear  that,  except  for  the  year  1890,  its  personal  pix)perty, 
after  deducting  ten  per  cent  of  its  capital  and  the  assessed 
value  of  real  estate,  was  invested  in  securities  of  the  United 
States  and  of  New  York  city ;  which  were  exempt  from  taxa- 
tion. The  commissioners  upon  each  of  these  statements 
reduced  the  assessment ;  but  refused  to  cancel  it,  as  was 
requested  of  them.     Against  their  action  the  plaintiff  pro- 
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tested ;  bat  did  not  take  any  proceeding  in  the  courts  to 
review  it.  The  tax  for  the  year  1887  was  paid  under  pro- 
test ;  but  for  the  succeeding  three  years  the  payment  of  the 
taxes  were  unaccompanied  by  any  protest.  The  mode  and 
manner  of  their  payment  become  unimportant  facts,  in  the 
view  we  take  of  this  case. 

We  think  the  General  Term  correctly  held  that  this  action 
is  not  maintainable.  The  plaintiff  seeks  to  review  the  deter- 
mination of  the  commissioners  of  taxes,  as  to  the  amount  for 
which  the  plaintiff  should  be  assessed,  in  a  case  where  their 
jurisdiction  was  complete.  The  proposition,  that  the  taxes 
were  imposed  without  jurisdiction,  is  rested  upon  our  decision 
in  People  ex  rel.  Union  Trust  Company  v.  Colerncm  (126  N. 
Y.  433) ;  a  case  which  was  decided  in  1891,  and  in  which  we 
held,  in  a  proceeding  on  writ  of  certiorari  to  review  an  assess- 
ment of  a  similar  nature,  that  the  assessment  should  be  can- 
celed ;  because  the  valuation  of  the  capital  stock  was  fixed 
by  the  value  in  the  market  of  the  shares.  There  was  nothing 
decided  there  which  warranted  the  inference  that  the  com- 
missioners of  taxes  were  deemed  to  have  been  without  juiis- 
diction  of  the  subject-matter.  We  decided  that  the  capital 
and  surplus  of  a  company  must  be  assessed  at  their  own  value 
and  that  the  market  value  of  the  shares  of  capital  stock  is 
only  to  be  considered  by  the  assessors  where  the  value  of  the 
capital  and  surplus,  either,  is  not  disclosed  and  cannot  be 
ascertained,  or,  being  disclosed,  the  assessors  have  reasons  to 
disbelieve  the  statement,  based  upon  facts  established  by  com- 
petent proof.  That  we  were  condemning  the  mode  taken  by 
the  assessors  for  ascertaining  the  value  of  capital  stock  and 
surplus,  is  very  evident  in  the  opinion.  The  "  problem,"  as 
Judge  Finch  said,  was  "  how  to  value  it,"  and  it  was  because 
the  assessors  assumed  to  tax  the  company  "  for  the  share  stock 
held  by  individuals,"  when  they  were  only  authorized  by  the 
law  to  tax  the  actual  value  of  its  capital  and  surplus,  that  the 
conclusion  was  reached  that  the  assessment  should  be  can- 
celed. In  that  case,  there  was  jurisdiction  in  the  tax  com- 
missioners over  the  relator  and  the  subject-matter,  and  we  did 
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not  intend  to  hold  otherwise.  In  the  present  case,  the  objec- 
tion to  the  proceedings  for  the  assessment  of  the  plaintiff,  as 
in  the  Union  Trust  Company^a  case,  is  that  the  assessors 
adopted  an  erroneous  rule  for  ascertaining  the  value  of  the 
capital  stock,  and  not  tliat  there  was  a  defect  of  jurisdiction 
to  assess. 

There  was  ample  jurisdiction  over  the  company  and  the 
subject-matter.  The  subject-matter  of  assessment  was  the 
capital  stock  and  surplus  of  the  plaintiff,  which  the  act  of 
1857,  (Chap.  456),  subjected  to  taxation  at  the  actual  value 
thereof,  with  the  allowance  of  certain  deductions.  The  law 
does  not  prescribe  how  the  value  is  to  be  ascertained  and  it  is 
left  to  the  judgment  of  the  assessing  officers.  {People  ex  rd. 
Insurance  Co.  v.  Coleman^  107  N.  Y.  541.)  There  were 
ways  to  be  taken  by  the  assessors  which  might  lead  variously, 
according  to  the  methods  resorted  to,  either  to  agree  with  the 
plaintiffs  statement,  in  which  case  there  would  be  no  personal 
property  liable  to  taxation ;  or  to  disagree  and  to  affix  a  valua- 
tion which,  after  allowing  for  legal  deductions,  would  still 
leave  some  amount  for  taxation.  In  the  former  event,  that 
there  was  nothing  for  taxation  did  not  affect  the  jurisdiction 
of  the  assessors.  In  the  latter  event,  if  the  valuation  affixed 
was  arrived  at  by  erroneous  methods,  that  was  error  in  pro- 
cedure and  not  a  jurisdictional  defect.  There  was  the  powQr 
to  assess ;  but  it  had  to  be  exercised  in  legal  ways,  or  the 
assessment  might  be  vacated,  or  reversed.  Had  the  plaintiff 
instituted  a  proceeding  to  review  the  action  of  the  commis- 
sioners, by  suing  out  a  writ  of  certiorari,  it  would  have  been 
in  a  position  to  cancel  the  assessments  by  reason  of  the  error 
in  their  making.  This  was  the  remedy  which  the  statute  pre- 
scribed for  the  review  of  assessments,  illegal,  erroneous,  or 
unequal,  and  through  which  a  reversal  might  be  had,  and  it  is 
the  appropriate  proceeding  at  law  to  correct  the  errors  of  the 
taxing  officers.  They  were  acting  judicially  in  assessing  the 
plaintiff  and  their  action  had  all  the  force  and  effect  of  a 
judgment ;  which,  while  open  to  review  by  some  direct  pro- 
ceeding prescribed  by  the  law,  is  secure  against  collateral 
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attack.  In  Swift  v.  City  of  Poughke&p»ie  (37  N.  T.  511),  it 
was  held  that  the  act  of  assessment  was  a  judicial  act  by 
officers  having  jurisdiction  and  could  not  be  questioned  by  a 
collateral  action.  This  case  has  been  followed  as  an  authority 
upon  this  point ;  though  "  it  is  not  an  authority  to  establish 
that  money  received  for  a  tax  illegally  assessed  without  juris- 
diction may  not  be  recovered  back  in  any  case."  (Per  Fol- 
OER,  Ch.  J.,  in  N&wraam,  v.  Supervisors^  eto.j  45  N.  Y.  at  p. 
685.)  In  such  a  case,  that  is,  where  there  was  no  jurisdiction 
in  the  taxing  officers  over  the  person  and  subject-matter  to 
impose  a  tax  at  all,  their  assessment  is  void  and  is  a  nullity, 
and  an  action  at  law  will  lie  to  recover  back  moneys  paid  in 
satisfaction  of  it ;  without  first  having  it  set  aside.  {Brue- 
oher  V.  Villoffe  of  Port  Chester,  101  N.  T.  240.)  But  where, 
in  the  exercise  of  an  actual  jurisdiction  over  person  and  sub- 
ject-matter, the  taxing  officers  commit  an  error,  their  action, 
though  reviewable  in  a  proper  proceeding,  is  not  void  and 
their  assessment  is  protected  against  collateral  attack,  as  they 
themselves  also  would  be.  The  exercise  of  their  judgment  is 
subject  to  no  review  or  condition,  except  as  prescribed  by  law. 
(People  ex  rel.  Insurance  Co.  v.  Colemcm,  supra,) 

For  the  plaintiff  it  is  argued  that  the  proceeding  by  writ  of 
certiorari  was  in  enlargement  and  not  in  restriction  of  the  tax- 
payer's remedies,  and  could  not  be  regarded  as  a  remedy 
exclusive  in  its  nature.  In  our  opinion  the  act  of  1880  (Chap. 
269),  which  provided  for  the  allowance  of  writs  of  certiorari, 
furnished  an  adequate  remedy  for  the  dissatisfied  taxpayer  and 
confined  him  to  its  adoption,  in  all  cases  where  the  illegality 
of  the  proceedings  of  the  taxing  officers  consisted,  not  in  a 
lack  of  jurisdiction  on  their  part  to  act,  but  in  the  commission 
of  errors  which  vitiated  the  assessment  and  laid  it  open  to 
cancellation  or  reversal. 

It  is  necessary  for  the  protection  of  the  taxing  officers  that 
an  attack  upon  their  action  should  be  limited  to  that  which  is 
direct  and  in  the  nature  of  an  appeal  from  it,  where  that 
action  has  been  with  jurisdiction ;  and  the  irresistible  infer- 
ence seems  to  be  that  when  the  legislature  has  created  a  sys- 
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tem  of  procedure  for  the  review  and  correction  of  assessments, 
as  it  has  by  the  act  of  1880,  it  was  intended  to  be  an  exclu- 
sive one. 

The  care  and  thoroughness  with  which  the  question  was 
considered  at  the  General  Term  render  it  unnecessary  for  us 
to  discuss  it  here  at  further  length.  As  the  conclusion  we 
reach  disposes  of  the  plain tiflPs  claim  to  recover  the  sums  paid 
to  the  city,  other  questions  need  not  be  referred  to. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

All  concur. 

Judgment  affirmed. 


The  Mutual  Life  Insurance  Company  of  New  York, 
Eespondent,  v.  The  Mayor,  Aldermen  and  Commonalty 
OF  THE  City  of  New  York,  Appellant. 

The  rule  that  where  an  assessment  has  been  made  with  jurisdiction,  and  the 
property  holder  has  paid  the  tax  imposed  thereon,  he  cannot  recover 
hack  the  money  paid  until  the  assessment  has  been  vacated  or  set  aside 
in  some  appropriate. proceeding,  does  not  apply  to  defects  which  render 
the  assessment  void  for  want  of  jurisdiction. 

In  an  action  to  recover  back  the  amount  paid  by  plaintiff  upon  an  alleged 
void  assessment  imposed  on  certain  of  its  property  in  the  city  of  New 
York  for  the  construction  of  a  sewer,  it  appeared  that  the  sewer  was 
constructed  under  a  contract  in  which  the  expense  of  rock  excavation 
was  fixed  by  agreement,  not  by  competitive  bidding,  as  required  by  the 
act  "to  re-organize  the  local  government"  of  that  city  (§  91,  chap.  335, 
Laws  of  1878) ;  that  this  item  was  over  seventy -one  per  cent  of  the  cost 
of  the  work,  and  that  plaintiff  paid  the  assessment  in  ignorance  of  the 
violation  of  the  statute.  Held,  that  a  judgment  was  properly  rendered 
for  the  amount  paid  by  plaintiff  on  account  of  said  item;  that  the  omis- 
sion to  comply  with  the  provisions  of  the  statute  was  a  jurisdictional 
defect;  and  that  while  the  whole  assessment  was  not  void,  it  was  void 
so  far  as  the  expense  of  rock  excavation  entered  into  it. 

Reported  below,  79  Hun,  482. 

(Argued  January  15, 1895;  decided  January  22,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  July  30,  1894,  which  affirmed  a  judgment  in 
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favor  of  plaintiflE  entered  upon  a  verdict  directed  by  the 
court. 

This  action  was  brought  to  recover  money  paid  by  plaintiff 
upon  what  it  claims  to  be  a  void  assessment  on  its  property  in 
the  city  of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Damd  J.  Dean  for  appellant.  This  action  will  not  lie 
because  the  defect  alleged  is  not  jurisdictional,  and  concerns 
only  regularity  of  procedure,  affecting  only  a  part  of  the 
assessment.  (Swift  v.  City  of  PougKkeepsie^  37  N.  Y.  511  ; 
Bank  of  CommanweaZth  v.  Mayor^  etc.,  43  id.  184 ;  Marsh 
V.  Oity  of  Brooklyn^  59  id.  280 ;  Peyser  v.  Mayor^  etc.,  70 
id.  497  ;  Wilkes  v.  Mayor,  etc.,  79  id.  621 ;  In  re  Merriam, 
84  N.  Y.  596.)  No  recovery  has  been  adjudged  by  the  court 
to  recover  back  money  paid  for  taxes  or  assessments  where  the 
tax  or  assessment  remains  unreserved  and  unmodified,  except 
in  those  cases  where  the  assessors  or  municipal  authorities  had 
proceeded  without  jurisdiction  of  the  subject-matter.  i^Jex  v. 
Mayor,  etc.,  103  N.  Y.  536 ;  Tripler  v.  Mayor,  etc.,  125 
id.  617  ;^  Breucher  v.  VilUige  of  Portchester,  101  id.  240 ; 
Horn  V.  Town  of  New  Lots,  83  id.  100.) 

Charles  E.  Miller  for  respondent.  An  action  of  this  nature 
will  lie.  {Jex  v.  Maycyr,  etc.,  103  N.  Y.  536.)  The  fixing  of 
the  price  for  rock  excavation  is  a  violation  of  the  charter,  and 
to  that  extent  the  assessment  is  void.  (In  re  Merria7n,  84 
N.  Y.  596.)  These  matters  were  matters  dehors  the  record. 
Plaintiff  being  ignorant  of  the  same  is  entitled  to  recover. 
{Tripler  v.  Mayor,  etc.,  125  N.  Y.  617  ;  139  id.  1.) 

O'Brien,  J.  The  plaintiff  has  recovered  the  amount  paid 
upon  what  is  claimed  to  be  a  void  assessment  on  its  property, 
in  the  twelfth  ward  of  the  city  of  New  York.  It  was  a  local 
assessment  imposed  upon  property  claimed  to  be  benefited  by 
the  construction  of  a  sewer  under  the  authority  of  the  city. 
It  was  confirmed  on  the  29th  of  May,  1879,  and  the  plain- 
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tiff  subsequently  paid  it,  amounting  to  $1,398.88,  with  interest. 
The  sewer  was  constructed  under  a  contract  in  which  the 
expense  of  rock  excavation  was  fixed  by  agreement  between 
the  commissioner  of  public  works  and  tlie  contractor  and  not 
by  competitive  bidding  as  required  by  the  statute.  (Laws 
1873,  chap.  335,  §  91.)  The  other  expenses  of  construction 
were  provided  for  in  the  contract,  after  bids  or  proposals,  in 
compliance  with  the  statute,  but  the  item  for  rock  excavation 
was  over  seventy-two  per  cent  of  the  entire  cost  of  the  work, 
and  the  amount  paid  by  the  plaintiff  on  account  of  that  item 
was  $996,  and  the  recovery  was  had  for  that  sum,  with 
interest.  When  the  plaintiff  paid  the  assessment  it  was  igno- 
rant of  the  fact  that  the  contract  had  been  made  and  carried 
out  without  compliance  with  the  statute  in  respect  to  the 
rock  excavation. 

The  only  question  is  whether  the  omission  to  comply  with 
the  statute  in  this  respect  is  a  jurisdictional  defect.  The  plain- 
tiff cannot  maintain  tlie  action  to  recover  the  assessment  paid, 
if  the  defect  is  simply  an  irregularity,  which  renders  the 
assessment  voidable  or  erroneous.  The  municipal  authorities 
in  imposing  the  assessment  acted  judicially,  and  their  determi- 
nation is  in  the  nature  of  a  judgment  which  cannot  be 
attacked  collaterally  on  account  of  mere  errors  or  irregu- 
larities, but  in  a  direct  proceeding  to  review  it. 

When  such  an  assessment  has  been  made  with  jurisdiction, 
and  the  property  owner  has  paid,  he  cannot  recover  back  the 
payment  until  the  assessment  has  been  vacated  or  set  aside  in 
some  appropriate  proceeding.  {Swift  v.  City  of  Pough- 
keepsiey  37  N.  Y.  511 ;  Bank  of  Commoivwealth  v.  Mayor^ 
43  id.  184;  Marsh  v.  City  of  BrooJdyn,  59  id.  280;  Peyser 
V.  Mayor,  70  id.  497;  Wilkes  v.  Mayor,  79  id.  621.) 

But  this  rule  does  not  apply  to  defects  in  the  proceeding 
which  render  the  assessment  void  for  want  of  jurisdiction. 
{Jex  V.  Mayor,  103  N.  Y.  536;  Matter  of  Merriam,  84  id.  596.) 
The  whole  assessment  in  this  case  was  not  void,  but  so  far  as 
the  expense  for  rock  excavation  entered  into  it  we  think  it 
was.     There  can  be  no  doubt,  under  the  authority  of  the 
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above  cases,  that  to  the  extent  that  this  item  entered  into  it, 
the  court  would  have  vacated  or  set  it  aside  as  having  been 
imposed  without  legal  authority.  There  was  no  power  to 
impose  a  burden  upon  the  plaintiflE's  property  for  the  expense 
of  rock  excavation  in  the  construction  of  a  sewer  until  the 
cost  of  such  work  had  first  been  ascertained  and  fixed  by 
the  process  of  competitive  bidding  pointed  out  by  the  stat- 
ute. The  object  of  the  statute  was  to  protect  the  property 
owned  against  fraud  or  extravagant  prices  for  the  work,  and 
all  the  statutory  safeguards  designed  to  secure  that  end  must 
be  substantially  complied  with  in  order  to  obtain  jurisdiction 
to  impose  the  assessment.  When  the  expense  has  been  fixed 
by  agreement  between  the  contractor  and  the  officers  of  the 
city,  as  in  this  case,  in  disregard  of  the  plain  requirements  of 
the  statute,  there  is  no  legal  basis  for  the  assessment,  and  no 
legal  authority  to  make  it.  There  is  no  distinction  in  princi- 
ple between  the  case  of  an  omission  to  advertise  for  bids  and 
proposals  for  the  work,  prior  to  ente.ring  into  the  contract,  and 
the  case  of  an  omission  to  procure  the  assent  of  the  property 
owners  to  the  construction  of  the  work  where  such  consent  is 
required  by  the  statute.  Every  substantial  requirement  of  the 
statute  intended  for  the  benefit  and  protection  of  the  property 
owners  must  be  complied  with  or  the  assessment  will  be  void. 
The  plaintiff  having  paid  the  assessment  in  ignorance  of  these 
defects,  it  cannot  be  said  that  it  was  a  voluntary  payment. 
The  defect  consisted  in  the  execution  of  a  contract  for  the  work 
without  authority,  and  it  did  not  appear  upon  the  face  of  the 
assessment,  but  depended  upon  facts  outside  of  it,  so  that  the 
plaintiff  in  making  the  payment  is  not  chargeable  with  notice 
of  the  invalidity  of  the  assessment.  {Tripler  v.  May  or ^  126 
N.  Y.  617;  S.  C,  139  id.  1.) 

The  judgment  must,  therefore,  be  affirmed. 

All  concur,  except  Peokham,  J.,  not  sitting. 

Judgment  affirmed. 
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Andrew  F.  Sheldon,  Respondent,  v.  Anna  G.  Mikick  et  aL, 
as  Administrators,  etc.,  Appellants. 

The  finding  of  a  referee,  in  proceedings  by  the  committee  of  the  person  and 
estate  of  an  habitual  drunkard,  for  leave  to  sell  his  real  estate  for  the 
payment  of  his  debts,  that  a  claim  presented  is  a  valid  and  subsisting 
debt  against  the  drunkard  for  an  amount  stated,  is  not  a  judgment  within 
the  meaning  of  the  Code  of  Civil  Procedure  (§  376),  nor  does  the  con- 
firmation of  the  report  or  the  entry  of  the  order  of  confirmation  in  the 
proper  clerk's  office  make  it  a  judgment.  The  finding  is  simply  an 
incident  to  aid  the  court  in  the  determination  of  the  question  as  to  the 
propriety  of  directing  a  sale. 

Accordingly  Tield,  that  such  a  finding  was  not  conclusive  upon  the  com- 
mittee, and  that,  in  an  action  upon  the  claim,  the  plaintiff  was  required 
to  prove  the  same  by  proper  evidence,  and  the  defendant  was  entitled 
to  make  any  defense  thereto  upon  the  merits. 

Sheldan  v.  Mirick  (70  Hun,  41),  reversed. 

(Argued  January  18,  1895;  decided  January  29,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  June  23,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintifl:  entered  upon  the  report  of  a  referee. 

The  plaintiff  in  this  action  sues  as  the  assignee  of  certain 
attorneys  for  the  purpose  of  recovering  the  sum  of  $1,050, 
with  interest  thereon  from  the  17th  day  of  August,  1885. 
The  cause  of  action  of  which  plaintiff  is  assignee  consists  of 
certain  claims  made  by  the  assignors,  the  attorneys,  for  pro- 
fessional services  and  for  moneys  paid  out,  to  and  for  the  use 
of  the  defendants'  intestate.  Nelson  E.  Mirick  and  his  com- 
mittee, from  1876  to  March  22,  1883,  to  the  amount  of 
$2,906.58,  upon  which  there  was  a  credit  of  $1,766.61,  leaving 
a  balance  of  $1,140.99 ;  but  the  claim  of  the  plaintiff  was 
limited  fco  the  sum  of  $1,050,  as  above  stated,  that  being  the 
amount  which  he  alleged  he  paid  for  the  claim  of  the  assign- 
ors. The  action,  as  claimed  by  the  plaintiff,  may  be  described 
as  either.  First,  an  action  upon  a  judgment ;  or,  secondj  an 
action   for  money  paid ;  or,  third,  an  action  for  work,  labor, 


1895.]  Sheldon  v,  Mirick  et  al.  499 

N.  Y.  Rep.]  Statement  of  case. 

etc.     It  is  said  that  the  complaint  states  all  the  facts,  and  is 
broad  enough  to  cover  any  and  all  of  these  actions. 

The  answer  set  up  a  general  denial  as  one  defense  and  the 
six  years  Statute  of  Limitations  as  another.  The  case  was 
referred  and  the  referee  found  in  favor  of  the  plaintijSEs.  It 
appears  from  his  report  that  the  action  was  commenced  on  the 
18th  of  November,  1890.  That  on  the  3d  of  April,  1884, 
Mirick,  the  defendants'  intestate,  was  duly  adjudged  to  be  an 
habitual  drunkard  by  an  order  of  the  County  Court  of  Wayne 
county,  and  a  committee  duly  appointed  of  his  person  and  his 
property,  which  committee  duly  qualified  and  performed  the 
duties  of  committee  until  the  death  of  Mirick,  which  occurred 
on  the  8th  day  of  March,  1886,  and  letters  of  administration 
were  granted  to  the  defendants  herein.  On  the  1st  of  May, 
1884,  this  committee  presented  a  petition  to  the  County 
Court  for  leave  to  sell  certain  real  property  of  their  ward,  Nel- 
son R.  Mirick,  for  the  payment  of  his  debts,  the  petition 
alleging  that  the  interests  of  their  ward  would  be  promoted 
by  the  sale  of  the  real  property  described  in  the  petition. 
Upon  the  presentation  of  tlie  petition  a  referee  was  appointed 
to  inquire  into  the  merits  of  the  appUcation  and  to  hear  the 
allegations  and  proofs  of  all  parties  interested  in  the  property 
or  who  were  otherwise  interested  in  the  application  and  to  report 
to  the  court.  Upon  that  hearing  before  the  referee  the  claim  of 
the  attorneys  referred  to  in  the  /complaint  was  set  out  in  a  bill 
of  particulars  and  presented  and  proved  before  the  referee, 
and  the  referee  in  giving  a  list  of  the  creditors  of  said  Mirick 
reported  that  there  was  the  sum  of  $1,149.99  unpaid  upon 
the  claim  of  the  attorneys  and  that  the  same  was  a  valid  and 
subsisting  debt  against  the  said  Mirick.  In  addition  the 
referee  in  this  action  finds  separately  as  a  fact  that  on  the 
16th  day  of  June,  1884,  a  claim  to  the  above  amount  was  due 
from  Mirick  to  the  attorneys  and  that  on  that  last-named  day 
a  final  order  was  made  by  the  county  clerk  of  Wayne  county 
approving  and  affirming  the  report  of  the  referee  and  that  no 
part  of  this  sum  has  been  paid  by  said  Mirick  or  the  defend- 
ants.    And  the  referee  also  finds  the  fact  of  the  payment  by 
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the  plaintiff  of  the  amount  above  stated  and  that  the  attor- 
neys duly  assigned  their  claim  to  a  third  person,  who  duly 
assigned  to  the  plaintiflf.  Among  other  conclusions  of  law 
the  referee  found  that  on  the  16th  day  of  June,  1884,  the 
claim  of  the  attorneys  was  duly  adjudged  a  valid  and  subsist- 
ing debt  against  Nelson  R.  Mirick  and  that  the  said  adjudica- 
tion was  a  judgment  within  section  376  of  the  Code  of  Civil 
Procedure.  Judgment  was  entered  and  upon  appeal  affirmed 
by  the  General  Term  and  the  defendants  have  appealed  here.; 

jE  W.  Ilamm  for  appellants.  The  court  below  was  in  error' 
in  holding  that  the  order  of  June  16,  1884,  confirming  the 
referee's  report  in  special  proceedings,  instituted  by  the  com- 
mittee of  Nelson  R.  Mirick  for  the  sale  of  real  property  for 
the  payment  of  debts,  etc.,  declaring  the  (3aim  set  forth  in  the. 
complaint  herein  to  be  a  valid  and  subsisting  claim  against! 
said  Nelson  R.  Mirick  in  the  amount  of  $1,149.98,  was  a  judg- 
ment within  section  376  of  the  Code  of  Civil  Procedure. 
{Schneider  v.  McFarland^  2  N.  Y.  463 ;  Dohaon  v.  Pearce^ 
12  id.  155 ;  Barnard  v.  Ondermis^  98  id.  158 ;  Ferguson  v. 
Broome^  1  Bradf.  10;  Raynor  v.  Gordon^  23  Hun,  265; 
Sharp  V.  Freeman^  45  N.  Y.  802 ;  Osgood  v.  M,  Co.^  3  Cow. 
612  ;  Ludlow  v.  Wade^  5  Ohio,  508  ;  Dunham  v.  BeUly^  110 
N.  Y.  371-373.)  The  appellants  insist  that  even  in  case  this 
order  of  June  16,  1884,  be  in  the  nature  of  a  judgment  aa 
claimed,  then  and  in  that  event  the  plaintiff  could  not  main- 
tain this  action.  {IT.  Ins.  Co.  v.  Torrdinsony  3  Hun,  631 ; 
Dunham  v.  Beilhj,  110  N.  Y.  371-373 ;  Dohson  v.  Pearce^ 
12  id.  156 ;  Ludlow  v.  Wade,  5  Ohio  St.  508.)  The  judg- 
ment of  the  court  below  should  be  reversed,  because  it 
adjudged  the  defendants,  administrators  of  Nelson  R.  Mirick, 
deceased,  to  pay  $190.93  for  the  costs  and  disbursements  of 
the  plaintiff  in  this  action.  {BuUer  v.  Johnson,  111  N.  Y. 
212  ;  Burnett  v.  Noble,  5  Redf .  69 ;  Bloodgood  v.  Bruen,  S 
N.  Y.  362 ;  Bucklvn  v.  Chopin,  1  Lans.  443,  448  ;  Wilc(xc  v. 
Smith,  26  Barb.  335 ;  Fliess  v.  BucJdey,  90  N.  Y.  292.) 
The  referee  erred  in  finding,  as  a  conclusion  of  law,  '^  that 
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the  relation  of  attorney  and  client  existed  between  John  H. 
Camp  and  Nelson  R.  Mirick  in  the  case  of  Bradley ^  Admi/ivU' 
t/ratrix^  etCj  v.  Mirick,  within  a  period  less  than  seven  and  a 
half  years  before  the  commencement  of  this  action."  {Adams 
V.  K  P.  Bank,  36  N.  Y.  259.)  The  refusal  of  the  referee  to 
find,  as  a  conclusion  of  law,  "  tliat  the  Statute  of  Limitations 
began  to  run  upon  all  of  the  account  of  John  H.  Camp  and 
Camp  &  Dun  well  on  May  5,  1883,  at  the  latest,  except  the 
charge  for  services  in  the  third  application  for  the  discharge 
of  the  committee  of  Nelson  R.  Mirick  in  1883,  amounting  to 
$85,"  was  against  the  law  and  evidence  of  the  case,  and 
erroneous.  (Adams  v.  K  P.  Bank,  36  N.  Y.  255 ;  Hale  v. 
Ard,  48  Penn.  St.  22 ;  Lichty  v.  Hugus,  55  id.  434.)  The 
referee's  refusal  to  find,  "  that  all  of  plaintiff  s  cause  of  action 
was  barred  by  .the  Statute  of  Limitations  before  the  com- 
mencement of  this  action,  except  the  sum  of  $85  in  the  third 
application  for  the  discharge  of  committee,"  was  erroneous 
and  against  the  law.  {Reynolds  v.  CoUvfhs,  3  Hill,  36 ;  Buir 
lev  V.  Johnson,  111  N.  Y.  204 ;  Scovil  v.  Scovil,  45  Barb. 
622 ;  Wilcox  v.  Smith,  26  id.  334 ;  Hale  v.  Ard,  48  Penn. 
St.  22 ;  Lichty  v.  Hugus,  55  id.  434 ;  Adams  v.  F.  P.  Banky 
36  N.  Y.  255.) 

T.  W.  Collins  for  respondent.  The  plaintiff  is  entitled 
to  any  relief  consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue.  (Code  Civ.  Pro.  §§  Y23, 1207 ; 
Muldovmey  v.  M.  cfe  E.  R.  Co.,  42  Hun,  444.)  This  is  an 
action  on  a  judgment.  {Brazil  v.  Isham,  12  N.  Y.  9 ;  Bror 
shear  v.  Vam,  Coeltandt,  2  Johns.  Ch.  242  ;  JFtsher  v.  Mayor^ 
etc.,  67  N.  Y.  73  ;  In  re  Dept.  Parks,  73  id.  560 ;  Donnelly  v. 
City  of  Brooklyn,  121  id.  9  ;  Wilcox  v.  Wilcox,  14  id.  575 ; 
Davis  V.  Spencer,  24  id.  386 ;  Hophms  v.  Lee,  5  Wheat.  109 ; 
Pennington  v.  Gibson,  16  How.  [U.  S.]  65  ;  Nations  v.  John- 
son, 24  id.  203 ;  Post  v.  Neajie,  3  Caines,  22 ;  Stram^e  v. 
Longley,  3  B.  Ch.  650 ;  Weed  v.  H.  B.  F.  L  Co.,  39  N.  Y.  S.  R 
638 ;  Bolen  v.  Croshy,  49  N.  Y.  183.)  The  plaintiff  stood  in 
a  fiduciary  capacity.     He  could  not  take  advantage  of  that 
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relation  and  it  is  not  claimed  that  he  did,  but  he  would  be 
entitled  to  reimbursement  for  moneys  actually  paid  for  the 
benefit  of  the  trust,  in  the  discharge  of  his  duty.  {Hyland 
V.  Baxter,  98  N.  Y.  610 ;  Brcmdon  v.  Brandon,  4  T.  &  C. 
385 ;  In  re  Dolph,  29  N.  Y.  S.  K.  6i ;  CarUr  v.  BechmitJi^ 
128  K  Y.  312;  Lyons  v.  Munson,  99  U.  S.  634;  Synith  v. 
Kemochan,  7  How.  [U.  S.]  198 ;  Chew  v.  Brur)iager,  13 
Wall.  497 ;  Lorillard  v.  Chjde,  122  N.  Y.  41 ;  Bathgate  v. 
Ha^hin,  59  id.  533.)  Costs  were  properly  allowed  plaintiff. 
{FieUY.  FieU,  77  JST.  Y.  294;  Proude  v.  WUU,  15  How. 
Pr.  304.)  Plaintiff  cannot  attack  the  judgment  collaterally. 
{Hunt  V.  nunt,  72  K  Y.  217 ;  Brady  v.  Mayor,  etc.,  150  id. 
599 ;  Bolen  v.  Crosby,  49  id.  183  ;  Springer  v.  Bim,  128  id. 
99.)  The  niceties  of  common-law  pleading  no  longer  embar- 
rass the  practice.  It  is  enough  to  state  the  facts.  (Fisher  v. 
Mayor,  etc.,  67  N".  Y.'  73 ;  Ilegerich  v.  Keddle,  99  id.  258 ; 
A.  Ins,  Co.  V.  Barnard,  96  id.  525.)  If  the  committee  did  not 
observe  section  2364  of  the  Code  the  omission  occurred  after 
the  final  order  was  made,  and  so  cannot  affect  it.  {McKyring 
v.  Bull,  16  N.  Y.  297 ;  Masten  v.  Olcott,  101  id.  152.) 

Peckham,  J.  We  think  the  referee  in  this  action  clearly 
erred  in  his  conclusion  of  law  that  the  finding  of  the  referee 
in  the  special  proceeding  to  sell  the  real  estate  of  the  habitual 
drunkard  as  to  the  amount  of  tlie  claim  of  the  attorneys  was 
a  judgment,  or  that  it  became  a  judgment  upon  the  report  of 
the  referee  being  confirmed  and  the  order  of  confirmation  duly 
entered  in  the  proper  clerk's  oflSce.  If  that  finding  of  the 
referee,  when  reported  to  and  confirmed  by  the  court,  became 
a  judgment  within  the  meaning  of  the  section  of  the  Code 
above  referred  to,  then  this  action  was  not  barred  by  the 
Statute  of  Limitations;  but  in  case  that  finding  was  not  a 
judgment,  and  in  case  there  is  no  judgment  proved  in  this 
action,  then  there  are  probably  some  servicet  set  forth  in  the 
complaint  and  proved  upon  the  trial  which  would  come  within 
the  bar  of  the  six  years  statute  after  allowing  eighteen  months 
immediately  succeeding  the   death  of  defendants'  intestate. 
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It  is  not  necessary  in  the  view  we  take  of  tliis  case  to  examine 
with  any  great  care  the  question  Iidw  many  of  the  items,  or 
how  large  their  extent,  which  come  witliin  the  bar  of  the 
statnte.  By  the  proof,  as  given,  we  are  satisfied  that  some 
portion  of  the  claim  would  come  within  its  bar,  but  just  what 
proportion  and  the  extent  of  the  plaintiflE's  claim  which  would 
be  thus  barred  it  is  not  necessary  to  pick  out  from  the  various 
findings  of  the  referee.  These  findings  might  be  very  different 
if  there  were  no  judgment  upon  which  to  base  the  action  of  the 
referee  herein.  It  is  plain  that  this  action  was  sustained  by  the 
referee,  as  it  has  been  by  the  General  Term,  upon  the  ground 
that  the  finding  of  the  referee  in  the  special  proceeding  above 
referred  to  was,  in  its  character,  a  judgment,  and  that  the 
Statute  of  Limitations  applicable  to  judgments  was  the  one  to 
be  applied  in  this  case.  We  think  this  had  no  attribute  of  a 
judgment  within  the  meaning  of  the  Code  (§  376),  or  wher- 
ever the  word  "judgment"  is  used  in  that  statute.  A  judg- 
ment, either  interlocutory  or  final,  is  the  determination  of  a 
court  in  an  action,  or,  in  addition  to  a  judgment  in  an  action, 
it  may  be  within  section  376  a  decree  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  rendered  in  a  Sur- 
rogate's Court  of  the  state.  The  determination  in  this  proceed- 
ing wa$  a  mere  incident,  the  liearing  upon  the  petition  being  for 
the  purpose  of  determining  whether,  upon  all  the  facts  as  stated, 
it  would  be  for  the  best  interests  of  the  ward  that  liis  real  estate 
should  be  sold  for  the  purpose  applied  for  in  the  petition. 
To  that  end  it  was  necessary  and  proper  to  institute  an 
inquiry  or  investigation  into  the  circumstances  of  the  ward, 
the  amount  of  his  real  estate,  its  value,  where  situated,  how 
much  incumbered  and  what  debts  he  owed.  But  the  finding 
of  the  referee  upon  such  a  reference,  which  was  simply  to 
aid  the  court  in  coming  to  a  conclusion  in  regard  to  the  pro- 
priety of  granting  the  order  for  the  sale  of  the  real  estate  of 
the  ward,  was  not  such  an  adjudication  of  a  fact  as  partook  of 
the  character  or  nature  of  a  judgment  witliin  the  meaning  of 
the  Code.  It  was  really  an  adjudication  which  bound  no  one, 
and  after  it  was  found  and  the  real  estate  sold  and  the  money 
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in  the  hands  of  the  committee,  if  from  any  change  of  circum- 
Btances  or  from  facts  coming  to  their  knowledge  there  was,  as 
they  thought,  a  defense  to  the  claim  or  to  any  portion  of  it, 
this  finding  of  the  referee  would  not  stand  in  the  way  of  the 
committee's  defense  upon  the  merits  in  an  action  brought  to 
enforce  the  collection  of  the  alleged  debt.  The  committee 
could  in  such  action  show  whatever  defense  there  was  to  the 
claim  and  the  owner  of  the  claim  would  be  compelled  to 
prove  the  same  by  proper  and  common-law  evidence.  This 
adjudication  could  not  be  docketed  as  a  judgment,  no  exe- 
cution could  be  issued  upon  it,  and  no  mandate  of  the  court 
could  issue  in  regard  to  it  for  the  collection  of  the  amount  in 
favor  of  the  claimant  as  upon  a  final  adjudication  and  judg- 
ment upon  the  rights  of  the  parties. 

There  being  no  judgment  by  virtue  of  the  finding  of  the 
referee  in  the  special  proceeding,  the  error  of  the  courts  below 
in  finding  its  existence  was  an  error  of  law.  The  judgment 
below  was  really  based  upon  it,  and  it  is  exceedingly  doubt- 
ful as  to  what  the  findings  of  fact  might  or  ought  to  be  upon 
the  merits  of  the  case  as  to  the  other  grounds  when  the  plain- 
tiff is  deprived  of  the  benefit  of  the  judgment  spoken  of. 

There  must  be  a  reversal  of  the  judgment  appealed  from 
and  a  new  trial,  with  costs  to  abide  the  event. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  reversed. 


Moses    D.   Tennaih',    Administrator,   etc.,    Kespondent,  v. 
Eugene  Dudley,  Appellant. 

No  advantage  may  be  taken  of  offers  made  by  way  of  compromise  of  a 
disputed  claim,  and  so,  evidence  of  the  amount  fixed  by  the  claimant, 
in  an  ineffectual  attempt  to  compromise,  as  the  sum  he  was  willing  to 
take,  is  not  competent  against  him  in  an  action  wherein  the  amount 
of  his  claim  is  in  question. 

Tennant  v.  Dudley  (68  Hun,  225),  reversed. 

(Argued  January  15,  1895;  decided  January  29, 1895.) 


1895.]  Tennant  v.  Dudley.  505 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Bartlktt,  J. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  28,  1893,  which  affirmed  a  judgpient  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  moneys  received  by 
defendant  on  a  certificate  or  policy  of  insurance  issued  by  the 
Equitable  Aid  Union  upon  the  life  of  William  H.  Renouard, 
deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A.  O.  Wade  for  appellant.  It  was  error  to  admit  and 
receive  in  evidence  under  the  defendant's  objection  the  letter 
written  by  Mr.  Hall.  {Budlong  v.  Van  Ostrom^  24:  Barb.  55  ; 
M.  M.  cfe  H,  M.  Co.  V.  Parsons,  19  N.  Y.  485.)  The  trial 
court  erred  in  admitting  in  evidence  the  unexecuted  contract. 
(1  Greenl.  on  Ev.  192 ;  Lavyrence  v.  Hopkins,  13  Johns.  228 ; 
H,  Ins.  Co.  V.  B.,  etc.,  Co.,  93  U.  S.  527;  WiUiams  v. 
Thorpe,  8  Cow.  201 ;  West  v.  Smith,  101  U.  S.  263-2Y3 ; 
Marvin  v.  Biehmond,  3  Den.  58 ;  Smith  v.  Satterlee,  130  N. 
Y.  677;  Da^h/Y.  Boherts,  22  S.  W.  Rep.  529;  MgE.  M. 
Co.  V.  Trowbridge,  66  Hun,  28 ;  Chaffe  v.  Mackenzie^  10 
South.  Rep.  269.) 

S.  W.  Mason  for  respondent.  An  assignment  in  writing 
absolute  upon  its  face  may  be  shown  by  parol  to  be  held  as 
collateral  security.     {Gilchrist  v.  Cunningham,  8  Wend.  641 ; 

Va/n  Pelt  v.  Otter,  2  Sweeney,  202 ;  Anthony  v.  Atkinson, 
Id.  228 ;  Horn  v.  Ketaltas,  46  N.  Y.  605.)  The  admission 
of  an  independent  fact  is  always  competent  against  the  party 
making  it,  although  made  in  negotiations  for  settlement,  even 
if  the  negotiations  fail.    {^Murray  v.   Caster,  4  Cow.  635; 

WhiU  V.  S.  S.  Co.,  102  K  Y.  660.) 

Babtlbtt,  J.    This  is  an  appeal  from  a  judgment  and 
order  of  the  General  Term  of  the  fifth  department  affirming 
the  judgment  and  order  below  denying  a  new  trial. 
SiOKBLS— Vol.  XCIX.        64 
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The  plaintiffs  intestate,  William  H.  Renouard,  in  Decem- 
ber, 1886,  was  the  owner  of  a  beneficiary  certificate,  or  policy 
of  insurance,  upon  his  life,  issued  to  him  by  the  Equitable 
Aid  Union,  a  mutual  insurance  society,  by  which  the  society 
agreed  to  pay  to  the  insured,  at  the  time  of  his  death,  the  sum 
of  eighteen  hundred  dollars. 

Renouard  was  at  this  time  indebted  to  the  defendant,  and 
procured  the  certificate  or  policy  to  be  taken  up  and  a  now 
one  issued,  payable  to  the  defendant,  who  thereafter  and  up 
to  the  time  of  Renouard's  death,  paid  all  assessments  thereon. 
Renouard  died  in  January,  1889. 

In  June,  1890,  the  defendant  collected  the  insurance. 

The  plaintiff,  as  administrator  of  Renouard's  estate,  brings 
this  action,  alleging  that  the  transfer  of  the  policy  of  the 
defendant  was  merely  as  collateral  security  for  a  debt  of  one 
hundred  and  eiglity  dollars,  and  seeks  to  recover  the  balance. 

The  defendant  alleges  the  transfer  was  absolute  and  in  pay- 
ment of  a  debt  of  thirteen  hundred  dollars,  due  him  from 
Renouard,  and  that  by  the  terms  of  his  arrangement  with  his 
debtor,  he  was  to  pay  the  assessments  on  the  policy,  Renouard's 
funeral  expenses  and  the  charges  incurred  in  bringing  his 
remains  to  the  state  of  Kew  York  for  burial,  if  he  died  in 
the  West,  where  he  resided  at  the  time  the  policy  was  so 
transferred. 

These  issues  were  tried  before  a  jury  and  resulted  in  a 
judgment  against  the  defendant  for  eleven  hundred  and 
ninety-six  dollars  and  costs. 

The  most  important  question  in  the  case,  as  bearing  on  the 
probability  of  defendant's  version  of  the  contract  between 
him  and  the  intestate,  was  the  amount  of  the  latter's  indebted- 
ness to  him. 

It  appears  that  in  March,  1889,  shortly  after  the  death  of 
Renouard,  and  more  than  two  years  before  this  action  was 
begun,  an  effort  was  made  to  settle  the  matters  in  difference 
between  the  defendant  and  the  children  of  Renouard,  growing 
out  of  the  disputed  ownership  of  the  policy  of  insurance. 

This  agreement  was  reduced  to  writing ;  defendant  was  the 
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party  of  the  first  part;  the  children  of  Eenouard  of  the 
second  part;  and  Dean  and  Hall  of  the  third  part.  The 
agreement  provided  a  basis  for  the  distribution  of  the  sum  of 
eighteen  hundred  dollars,  received  by  the  defendant  under  the 
policy,  and  Dean  and  Hall  were  to  receive  the  amount  and 
pay  it  out  in  the  manner  arranged. 

For  the  purpose  of  carrying  out  this  compromise  the 
amount  of  the  indebtedness  of  Benouard  to  defendant  was 
fixed  at  five  hundred  dollars. 

The  agreement  was  signed  by  all  the  parties  except  Dean 
and  Hall. 

It  appears  that  the  compromise  was  never  carried  out,  and 
more  than  two  years  after  the  execution  of  the  agreement 
this  action  was  begun.  At  the  trial  the  plaintiff  offered  the 
agreement  in  evidence  and  it  was  objected  to  by  the  defendant 
on  the  ground,  among  others,  that  it  was  a  memorandum  of 
compromise  and  could  not  be  offered  to  the  prejudice  of  the 
defendant. 

The  objection  was  overruled  and  the  agreement  read  in 
evidence. 

It  is  manifest  that  the  object  of  offering  the  agreement  was 
to  contradict  the  defendant's  statement  that  Renouard  waa 
indebted  to  him  in  the  sum  of  thirteen  hundred  dollars. 

It  is  clear  on  the  face  of  the  agreement  that  the  sum  of 
five  hundred  dollars,  named  therein  as  the  amount  due  from 
Benouard  to  the  defendant,  was  fixed  arbitrarily  and  in  an 
effort  to  effect  a  compromise  between  the  parties.  The  defend- 
ant was  also  permitted  to  testify  without  objection  that  the 
agreement  was  drawn  with  the  intention  of  making  a  com- 
promise without  any  regard  to  the  amount  due  to  him. 

The  rule  is  well  settled  that  no  advantage  can  be  taken  of 
offers  made  by  way  of  compromise ;  that  a  party  may,  with 
impunity,  attempt  to  buy  his  peace.  {Laurence  v.  HopkiriSj 
13  Johns.  288  ;  Murray  v.  Coster^  4  Cow.  635 ;  Williams  v. 
Thorp^  8  id.  201 ;  Home  Ins,  Co.  v.  Baltimore  Warehouse 
Co.,  93  U.  S.  527 ;  West  v.  Smith,  101  id.  263-273 ;  Smith  v. 
Satterlee,  130  N.  Y.  677.) 
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We  think  the  admission  in  evidence  of  this  agreement  wae 
€iTor,  for  which  the  judgment  and  order  appealed  from  must 
be  reversed. 

There  are  other  alleged  errors  in  the  record  which  have 
been  argued  by  the  appellant,  but  as  a  new  trial  must  be  had 
for  reasons  already  assigned,  it  is  unnecessary  to  examine 
them. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur. 

Ordered  accordingly. 


Hbnby  H.  Hustis,  Appellant,  v.  Aasoit  E.  Aldbidge  et  aL, 
as  Executors,  etc.,  Kespondents. 

"Wliere  a  disputed  claim  against  the  estate  of  a  deceased  person  has  been 
referred,  pursuant  to  the  Code  of  Civil  Procedure  (§  2718),  the  proceed- 
ing becomes  an  action  in  the  Supreme  Court,  and  the  practice  laid  down 
by  the  Code  for  cases  in  that  court  which  have  been  referred  by  stipu- 
lation must  be  followed. 

Where,  therefore,  in  such  a  case  two  of  three  referees  appointed  declined 
to  serve,  Tield,  that  in  the  absence  of  any  provision  to  the  contrary  in  the 
stipulation  for  the  reference,  the  court  had  the  power  to  appoint  other 
referees,  and  that  the  exercise  of  this  power  was  not  discretionary,  but 
mandatory.    (§  1011.) 

(Argued  Januaiy  14,  1895;  decided  January  29,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  10, 
1894,  which  aflSrmed  an  order  of  Special  Term  which  denied 
a  motion  by  plaintiflE  for  the  appointment  of  two  referees  in 
place  of  two  who,  having  been  previously  appointed,  declined 
to  serve. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion, 

Milton  A.  Fowler  for  appellant.  The  efEect  of  the  order 
vacating  the  stipulation  and  order  of  reference  was  to  discon- 
tinue the  action,  which  was  beyond  the  power  of  the  court  to 
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do  against  the  protest  of  plaintiff,  who  had  a  vested  right  to 
have  the  action  thus  begun  continued  to  a  conclusion.  (Code 
Civ.  Pro.  §  2718 ;  BucMin  v.  Chopin,  1  Lans.  443  ;  Burnett 
V.  Oould,  27  Hun,  366.)  It  was  the  distinct  statutory  duty 
of  tlie  court,  upon  the  plaintiff's  showing  that  two  of  the  ref- 
erees had  declined,  to  appoint  two  other  persons  as  referees  in 
their  stead,  under  section  1011  of  the  Code,  where  it  is  pro- 
vided that,  "  if  the  referee  named  in  a  stipulation  refuses  to 
serve,  the  court  must  appoint  another  referee,  unless  the  stipu- 
lation expressly  provides  otherwise."  {Preston  v.  MorroWy 
66  N.  Y.  452 ;  Maaten  v.  Buddington,  18  Hun,  105  ;  Ada/ms 
V.  Brady y  67  id.  521 ;  139  N.  Y.  608.)  The  refusal  of  two 
of  the  referees  to  serve  did  not  destroy  the  appointment  of 
the  one,  who  is  an  attorney,  and  entirely  competent  to  hear 
and  determine  the  issues.      Code  Civ.  Pro.  §  1011.) 

Frederick  Ba/ma/rd  for  respondent.  The  case  was  one 
where  a  compulsory  reference  could  not  be  ordered.  (Code 
Civ.  Pro.  §  2718.)  The  reference  was  made  upon  an  agree- 
ment that  there  should  be  three  referees  to  be  agreed  to  by 
the  executors  as  well  as  the  claimant.  If  this  had  been  stated 
in  the  stipulation,  the  court  would  have  had  no  power  to 
replace  a  referee,  under  section  1011  of  the  Code  of  Civil 
Procedure.  When  there  was  such  an  agreement,  the  court 
would  give  effect  to  it,  even  if  not  expressed  in  the  stipulation. 
{Barry  v.  Jf.  Z.  Ins.  Co,,  53  N.  Y.  536 ;  Chase  v.  Defen.- 
darf,  128  id.  652.)  It  was  witliin  the  power  of  the  court  to 
relieve  the  parties  or  any  of  them  from  the  stipulation. 
{Oesner  v.  Schermerhom,  138  N.  Y.  431.)  The  order  of  the 
General  Term  affirming  the  order  of  the  Special  Term  is  not 
appealable  to  this  court.  {Mayor,  etc,,  v.  Smith,  138  N.  Y. 
676 ;  Moore  v.  Moore,  Id.  679 ;  Da/wson  v.  Pa/rsons,  137  id. 
605  ;  Crocker  v.  Gollner,  135  id.  662.) 

Babtlbtt,  J.  This  is  an  appeal  from  an  order  of  the 
General  Term,  second  department,  affirming  an  order  of 
the  Special  Term  denying  a  motion  by  the  plaintiff  for  the 
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appointment  of  two  referees  in  place  of  two  of  three  pre- 
viously appointed  who  declined  to  serve. 

The  order  appealed  from  also  vacated  the  order  of  reference 
and  the  stipulation  in  pursuance  of  which  it  was  made. 

The  plaintiff  presented  to  the  executors  a  claim  against  the 
estate  of  Thomas  Aldridge.  deceased;  it  was  disputed  and 
referred  under  the  statute. 

In  order  to  determine  whether  the  action  of  the  court  below 
can  be  sustained  it  is  necessary  to  examine  the  provisions  of 
the  Code  of  Civil  Procedure  regulating  the  practice  in  such 
cases. 

The  mode  of  ascertaining  debts  by  executors  and  adminis- 
trators is  now  prescribed  by  section  2718  of  the  Code. 

After  providing  for  the  presentation  of  claims  the  section 
reads  as  follows :  "  If  the  executor  or  administrator  doubts 
the  justice  of  any  such  claim  he  may  enter  into  an  agreement 
in  writing  with  the  claimant  to  refer  the  matter  in  contro- 
versy to  one  or  more  disinterested  persons,  to  be  approved  by 
the  surrogate.  On  filing  such  an  agreement  and  approval  in 
the  office  of  the  clerk  of  the  Supreme  Court,  in  the  county 
in  which  the  parties,  or  either  of  them,  reside,  an  order  shall 
be  entered  by  the  clerk  referring  the  matter  in  controversy  to 
the  person  or  persons  so  selected.  On  the  entry  of  such  order 
the  proceeding  shall  become  an  action  in  the  Supreme  Court. 
The  same  proceedings  shall  be  had  in  all  respects ;  the  referees 
shall  have  the  same  powers,  be  entitled  to  the  same  compen- 
sation and  subject  to  the  same  control  as  if  the  reference  had 
been  made,  in  an  action  in  which  such  court  might,  by  law, 
direct  a  reference." 

These  provisions  were  strictly  followed  in  the  case  at  bar 
and  the  decision  of  the  court  below  must  be  regarded  as  made 
in  an  action  pending  in  the  Supreme  Court. 

Two  of  the  three  original  referees  having  refused  to  serve, 
what  was  the  remedy  open  to  the  plaintiff  ? 

Yery  clearly  to  follow  the  practice  as  laid  down  for  cases 
at  issue  in  the  Supreme  Court. 

Section  1011  of  the  Code,  after  providing  for  the  appoint- 
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rnent  of  referees,  reads  as  follows  :  "  If  the  referee  named  in 
a  stipulation  refuses  to  serve,  or  if  a  new  trial  of  an  action 
tried  by  a  referee  so  named  is  granted,  the  court  must  appoint 
another  referee,  unless  the  stipulation  expressly  provides 
otherwise." 

Prior  to  the  amendment  of  section  1011  incorporating  the 
above  provision,  it  was  held  that  the  refusal  of  the  referee  to 
act  vacated  the  order  in  a  non-referable  action,  as  the  stipula- 
tion upon  which  it  was  made  was  a  waiver  of  the  right  of  trial 
by  jury  upon  the  condition  that  the  case  should  be  tried  by 
the  referee  named. 

This  general  rule  was,  however,  limited,  and  in  the  trial  of 
disputed  claims  by  referees  under  the  statutes  relating  to  exec- 
utors and  administrators  it  was  provided  that  "  the  court  may 
set  aside  the  report  of  the  referees  or  appoint  others  in  their 
places."     (2  E.  S.  91,  §  37.) 

The  amendment  to  section  1011  of  the  Code,  already  quoted, 
made  a  radical  change  in  the  practice  and  imposed  upon  the 
court  the  duty  of  appointing  a  referee  to  fill  a  vacancy  caused 
by  a  refusal  to  serve.  This  power  of  appointment  is  not  dis- 
cretionary, but  the  court  must  appoint;  the  section  is 
mandatory. 

It  will  be  observed  that  this  provision  works  no  hardship, 
as  the  amendment  only  makes  it  the  duty  of  the  court  to 
appoint  if  the  stipulation  fails  to  provide  otherwise. 

It  is,  therefore,  always  within  the  power  of  the  parties  to 
protect  themselves  against  the  exercise  of  this  power  of  the 
court  by  inserting  the  necessary  provisions  in  the  stipulation. 

In  the  case  at  bar  the  stipulation  does  not  contain  such  pro- 
visions, and  it  was  the  duty  of  the  court  to  appoint  two 
referees  in  the  places  of  those  who  had  refused  to  serve. 

What  the  court  did  was  to  vacate  an  order  of  reference 
which  named  three  referees,  one  of  whom  was  still  in  office, 
and  the  stipulation  upon  which  it  was  granted,  and  the  result 
of  its  decision  was  to  discontinue  an  action  pending  in  the 
Supreme  Court. 

We  are  of  opinion  this  was  wholly  without  warrant  of  law. 
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The  order  appealed  from  and  the  order  of  the  Special  Term 
should  be  reversed,  with  costs,  and  the  motion  be  remitted  to 
the  Special  Term  to  appoint  two  referees  in  the  places  of 
those  who  declined  to  act. 

All  concur. 

Ordered  accordingly. 


Louisa  IIayden,  Respondent,  v.  Mart  R.  Pieboe,  as  Execn- 
J45  JJSI  trix,  etc.,  Appellant. 

The  words  "rules  of  limitation/'  in  the  section  of  the  chapter  of  the  Code 
of  Civil  Procedure  on  limitations,  which  declares  that  the  provisions  of 
the  chapter  "  apply  and  constitute  the  only  rules  of  limitation  applicahle 
to  a  civil  action  or  special  proceeding"  (§  414),  refer,  not  to  all  the  pro- 
visions of  the  chapter,  hut  only  to  those  fixing  periods  of  time  within 
which  the  various  classes  of  actions  specified  are  to  he  hrought. 

The  clause,  therefore,  of  said  section  which  exempts  from  the  ''rules  of 
limitation  "  as  laid  down  in  the  chapter  "a  case  where  a  different  limita- 
tion is  specially  prescribed  by  law "  does  not  exempt  a  case  where  a 
different  limitation  is  so  prescribed  from  the  operation  of  the  provisions 
of  said  chapter  other  than  those  fixing  the  limit  of  time. 

Accoi-dingly  Jidd,  that  the  provision  of  said  chapter  (§  401)  declaring  that 
'*  when  the  cause  of  action  accrues  against  a  person  who  is  without  the 
state,  the  action  may  be  commenced  against  him  within  the  time  limited 
therefor  after  his  return  into  the  state,"'  applied  to  an  action  upon  a  dis- 
puted and  rejected  claim  against  the  estate  of  a  deceased  person;  and 
so,  where  it  appeared  that  the  executor  was  at  the  time  of  the  death  of 
the  testator  and  ever  since  has  been  a  resident  of  another  state,  although 
the  action  was  not  brought  within  six  months  after  the  rejection  of  the 
claim,  as  limited  by  the  Code  (§  1822),  that  the  action  was  not  barred. 

Reported  below,  71  Hun,  593. 

(Argued  January  17,  1895;  decided  January  29,  1896.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  September  12,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintifl  entered  upon  a  verdict  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Edmvmd  Luia  Mooney  for  appellant.  The  plaintiffs 
action  is  barred  by  the  short  Statute  of  Limitations  contained 
in  section  1822  of  the  Code  of  Civil  Procedure.  (Code  Civ. 
Pro.  §§  398,  414,  1696,  2628 ;  R.  R.  Co.  v.  ChamberUin,  52 
How.  Pr.  23;  In  re  Comra.,  50  N.  Y.  493;  In  re  D.  &  H. 
a  Co.,  69  id.  209 ;  RiU  v.  Bd.  Supra.,  119  id.  344;  In  re 
Lange,  3  How.  Pr.  [N.  S.]  162 ;.  In  re  Surd,  9  Wend.  465 ; 
C.  W.  Co.  V.  Hodenpyl,  61  Hun,  55Y ;  Murphy  v.  HaU,  38 
id.  528 ;  BuUer  v.  Johnson,  111  N.  Y.  212 ;  Prentice  v. 
Whitney,  8  Hun,  301.)  The  rejection  of  the  claim  in  suit 
was  properly  made.  {Van  Saun  v.  Farley,  4  Daly,  165; 
Selover  v.  Coe,  63  N.  Y.  438.)  A  creditor  of  a  decedent's 
estate  may  commence  an  action  within  the  time  limited  by 
section  1822,  notwithstanding  the  non-residence  of  the  execu- 
trix. (Code  Civ.  Pro.,  §§  1380,  182S,  2472,  2481 ;  Lichten- 
herg  v.  Eerdtf  elder,  103  N.  Y.  302  ;  In  re  UnderhUl,  117  id. 
478.)  The  terms  of  the  short  Statute  of  Limitations  will  not 
be  relaxed  because  of  any  hardship  or  inconvenience  which 
may  result  to  a  creditor  of  a  decedent's  estate  *  by  reason  of 
the  non-residence  of  the  executrix.  {Demareat  v.  Wynkoop, 
3  Johns.  Ch.  142 ;  Vance  v.  Vance,  108  U.  S.  514,  521 ;  Amy 
V.  Waiertovm,  130  id.  320  ;  In  re  Kendrich,  107  K  Y.  104; 
Hogan  v.  Kurtz,  94  U.  S.  773,  778.) 

E.  W.  Ila/rria  for  respondent.  The  court  correctly  held  on 
the  trial  and  at  Special  Term  that  the  action  was  not  barred. 
{Titua  V.  PooU,  60  Hun,  1 ;  Wilder  v.  BaOou,  63  id.  118 ; 
Hill  V.  Bd.  Supra.,  119  id.  344.)  The  defendant  being  an 
executrix  and  a  non-resident,  no  judgment  could  be  obtained 
against  her  by  default,  so  the  plaintiff  was  remediless  unless 
the  defendant  elected  to  appear  in  the  action.  (Code  Civ. 
Pro.  §  1217 ;  Metcalf  v.  Cla^h,  41  Barb.  45.)  The  presenta- 
tion of  the  plaintiffs  claim  to  the  attorneys  of  the  defendant 
and  their  rejection  of  it  was  not  a  compliance  with  the  statute, 
and  was  ineffectual.  (  Wh%tmore  v.  JPhote,  1  Den.  159 ;  Ha/rdy 
V.  Amea,  47  Barb.  413.) 
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O'Bbien,  J.  This  was  an  action  upon  a  written  instrument 
in  the  nature  of  a  promissory  note  for  $1,000,  bearing  date 
January  23,  1882,  made  by  Eliza  W.  Brown,  the  defendant's 
testatrix,  to  the  plaintiff,  payable  on  or  before  one  year  after 
the  death  of  the  maker,  with  interest.  The  instrument,  upon 
its  face,  states  that  its  consideration  was  services  rendered  by 
the  plaintiff  to  the  deceased  since  the  year  1864  to  date,  and 
to  be  rendered  from  that  time  until  the  death  of  the  maker, 
whenever  that  event  should  occur.  The  maker  died  in  Janu- 
ary, 1890,  leaving  a  will,  in  which  the  defendant,  then  and 
ever  since  a  resident  of  Chicago,  was  named  as  executrix. 
The  defendant  accepted  the  trust,  duly  qualified  and  proceeded 
to  administer  the  estate  by  advertising  for  claims  under  the 
order  of  the  surrogate  of  Otsego  coxmty,  where  the  testatrix 
resided  at  the  time  of  her  death,  and  who  had  jurisdiction  in 
the  case. 

The  notice  specified  a  time  and  place  within  that  county  for 
the  presentation  of  all  claims  against  the  estate  of  the  deceased. 
The  plaintiff  presented  her  claim,  and  it  was  rejected  on  the 
25th  of  January,  1891,  and  notice  of  its  rejection  given  to  her, 
and,  as  no  stipulation  to  refer  it  was  made,  this  action  was 
commenced  by  procuring  an  order  for  the  publication  of  the 
summons,  December  14,  1891,  which  was  followed  by  service 
of  the  summons  upon  the  defendant  in  Chicago,  January  9, 
1892.  The  defendant  appeared  and  answered,  interposing 
various  defenses,  and,  among  them,  payment  and  the  short 
Statute  of  Limitations. 

It  appeared  upon  the  trial  that  the  deceased,  on  the  2d  of 
October,  1886,  purchased  a  house,  for  which  she  paid  $1,600, 
and  on  the  same  day  conveyed  it  to  the  plaintiff  for  the  nom- 
inal consideration  of  one  dollar,  the  grantee  giving  back  to 
the  deceased  a  contract  securing  to  her  the  control  of  the 
premises  during  her  life,  with  the  right  to  the  rents  and  profits. 
The  principal  question  litigated  at  the  trial  was  whether  this 
house  was  conveyed  to  the  plaintiff  in  payment  and  satisfac- 
tion of  the  claim  or  as  an  independent  gift  or  additional  reward 
for  her  care  of  the  deceased  during  the  long  period  when  such 
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relations  existed  between  tlie  parties.  The  evidence  on  this 
point  was  conflicting,  and  the  learned  trial  court  submitted 
the  question  to  the  jury  and  a  verdict  was  found  for  the  plain- 
tiff. It  will  be  seen  by  the  dates  above  given  that  this  action 
was  not  commenced  within  six  months  from  the  rejection  of 
the  claim,  and  as  the  defendant  was,  during  all  the  time,  a 
non-resident  of  the  state,  the  application  of  the  short  Statute 
of  Limitations  to  the  case  was  a  pure  question  of  law,  which 
the  courts  below  have  decidea  against  the  defendant's 
contention. 

That  is  now  the  only  question  presented  by  the  appeal,  as 
the  other  defense  has  been  determined  against  the  defendant 
under  such  a  state  of  facts  as  precludes  a  review  in  this  court. 
By  §  1822  of  the  Code,  an  action  "upon  a  disputed  claim 
against  the  estate  of  a  deceased  person  must  be  commenced 
within  six  months  after  its  rejection  by  the  executor  or  admin- 
istrator, unless  it  is  referred  under  the  statute,  or  in  default 
thereof  the  claim  is  barred.  But  by  §  401,  if  the  defendant, 
when  a  cause  of  action  accrues  against  him,  is  without  the 
state,  the  action  may  be  commenced  within  the  time  limited 
therefor  after  his  return  into  the  state.  If  this  section  applies 
to  this  case,  of  course  it  is  a  complete  answer  to  the  defense 
of  the  short  Statute  of  Limitations.  But  the  learned  counsel 
for  the  defendant  insists  that  this  section  has  no  application 
to  the  case,  and  it  must  be  admitted  that  the  letter  of  the  law 
at  least  seems  to  support  the  contention.  In  chapter  four  of 
the  Code,  containing  over  fifty  sections,  the  various  periods  of 
limitation  applicable  to  the  several  classes  of  actions  therein 
specified  are  to  be  found,  and  section  401  is  one  of  the  pro- 
visions of  that  chapter.  Section  414,  the  last  of  the  chapter 
but  one,  defines  the  application  of  the  various  preceding  pro- 
visions contained  in  it,  and  reads  as  follows: 

"  The  provisions  of  this  chapter  apply  and  constitute  the 
only  rules  of  limitation  applicable  to  a  civil  action,  or  special 
proceeding,  except  in  one  of  the  following  cases  : 

"  1.  A  case  where  a  different  limitation  is  specially  pre- 
scribed by  law,  or  a  shorter  limitation  is  prescribed  by  the 
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written  contract  of  the  parties."  The  other  sabdivisions  of 
the  section  are  not  material  to  the  question  under  discnssion. 
It  cannot  well  be  denied  that  the  six  months  Statute  of  Limi- 
tations found  in  §  1822  is  "a  case  where  a  different  limitation 
is  specially  prescribed  by  law,"  and  as  to  such  cases,  by 
the  strict  language  of  §  414,  the  exception  as  to  non-residence, 
found  in  §  401,  would  seem  to  have  no  application. 

This  result  would,  doubtless,  follow  from  a  literal  reading 
of  the  section,  but  we  think  that  such  was  not  the  intention 
of  the  legislature.  It  is  a  familiar  rule  that  a  construction  of 
a  statute  is  to  be  avoided  which  is  liable  to  produce  a  public 
mischief  or  to  promote  injustice.  Language,  however  strong, 
must  yield  to  what  appears  to  be  the  intention,  and  that  is  to 
be  found,  not  in  the  words  of  the  particular  section  alone,  but 
by  comparing  it  with  other  parts  or  provisions  of  the  general 
scheme  of  which  it  is  a  part. 

The  argument  for  the  defendant  is  in  substance  that  all  the 
provisions  of  chapter  four  are  inapplicable  to  those  special  limi- 
tations not  contained  therein,  but  prescribed  by  numerous  other 
statutes,  and,  unless  this  proposition  can  be  sustained,  the  conten- 
tion with  respect  to  section  401  must  fail.  It  will  aid  very 
materially  in  the  solution  of  the  question  to  ascertain  what  is 
meant  by  the  expression,  "  rules  of  limitation,"  used  in  section 
414.  Do  these  words  refer  to  all  the  provisions  of  the  chap- 
ter as  such  rules,  or  do  they  refer  only  to  those  periods  of 
time  within  which  the  various  classes  of  actions  specified 
therein  are  to  be  commenced  ?  We  think  they  refer  to  the 
latter  and  not -to  the  former ;  and,  if  this  be  so,  it  follows  that 
there  are  certain  provisions  found  in  the  chapter  which  apply, 
not  only  to  the  general  limitations  therein  prescribed,  but  to 
all  other  limitations  to  be  found  in  other  statutes,  and,  conse- 
quently, to  those  "  specially  prescribed  by  law." 

A  careful  examination  of  all  the  sections  contained  in  the 
chapter  will,  I  think,  make  this  statement  reasonably  clear. 
In  the  first  title  of  the  chapter  will  be  found  several  sections 
defining  possession  and  adverse  possession  of  land  and  the 
manner  in  which  the  same  is  affected,  enlarged  and  limited  by 
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tlie  relation  of  landlord  and  tenant  and  otherwise.  In  a  broad 
Bense,  these  sections  do  not  deal  with  "  rules  of  limitation," 
but  with  principles  for  their  application  to  all  actions  concern- 
ing real  estate,  and  are  not  necessarily  to  be  confined  to  the 
actions  specified  in  the  chapter.  In  the  two  following  titles 
the  effect  of  a  partial  payment  of  principal  or  interest  and  of 
a  new  promise  to  pay  is  defined,  and  exceptions  are  made  in 
cases  of  death,  infancy,  absence  from  the  state  and  also  in 
cases  where  a  person  is  disabled  from  suing  in  the  courts  of 
the  state  by  reason  of  either  party  being  an  alien  citizen  or 
subject  of  a  country  at  war  with  the  United  States.  Other 
provisions  relate  to  the  method  of  computing  time,  and,  still 
others,  to  cases  of  counterclaim,  where  the  action  is  dismissed 
or  discontinued  or  abates  in  consequence  of  plaintiff's  death, 
or  where  a  former  judgment  has  been  reversed  without  grant- 
ing a  new  trial  or  the  commencement  of  the  action  stayed  by 
injunction,  or  where  a  submission  to  arbitration  has  been 
revoked.  The  provisions  of  the  chapter  with  respect  to  these 
cases,  or  some  of  them,  at  least,  must  be  applicable  to  every 
statute  of  limitation,  general  or  special.  The  same  result 
would  follow  in  the  application  of  the  two  sections 
wliich  define  what  constitutes  the  commencement  of  an 
action  or  an  attempt  to  commence  an  action  in  order  to  avoid 
the  bar  of  the  statute.  But,  perhaps,  the  idea  which  I  have 
endeavored  to  develop  will  be  best  illustrated  by  reference  to 
the  section  which  just  precedes  section  414.  That  section 
provides  that  the  objection  that  the  action  was  not  commenced 
in  time  niust  be  taken  by  answer.  Certainly,  this  provision 
must  be  of  general  application,  and  not  limited  to  the  cases 
prescribed  by  the  chapter  in  which  it  is  found.  It  is  not  a 
rule  of  limitation,  but  a  rule  of  pleading  which  the  learned 
counsel  for  the  defendant  has  himself  carefully  observed  in 
this  case.  It  is,  therefore,  quite  clear  that  chapter  four  con- 
tains many  general  provisions  wliich  may  be  applicable  to  cases 
where  a  special  limitation  is  prescribed  by  law,  and  are 
not  to  be  limited  in  their  scope  and  effect  to.  those  actions 
specified  in  the  chapter,  and  that  tlie  exception  in  section  401 
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in  favor  of  a  party  who  is  absent  from  the  state  is  one  of  theni. 
Those  general  provisions  are  not  embraced  in  the  expression 
"  mles  of  limitation  "  found  in  section  414,  but  these  words 
refer  only  to  the  periods  of  time  designated  in  the  chapter  for 
the  commencement  of  certain  actions. 

This  view  is  reinforced  by  some  other  considerations.  The 
very  subdivision  of  that  section  now  under  consideration  would 
seem  to  except  from  the  operation  of  the  chapter  a  case  where 
"  a  shorter  limitation  is  prescribed  by  the  written  contract  of  the 
parties."  This  permits  the  parties  themselves  to  agree  upon 
a  shorter  statute,  but  in  such  a  case  what  reason  is  there  for 
supposing  that  the  general  provisions  of  chapter  four  to 
which  I  have  referred  would  not  apply  ?  Indeed,  it  is  scarcely 
possible  to  suppose  that  any  other  rule  could  have  been  con- 
templated by  the  f  ramers  of  the  statute  since  to  exclude  these 
general  provisions  from  the  operation  and  application  of  a 
short  limitation  fixed  by  the  contract  of  the  parties  would  in 
many  cases  work  the  grossest  injustice. 

There  is  a  large  class  of  actions  and  proceedings  mostly 
founded  upon  some  statute  and  not  specified  in  chapter  four 
to  which  special  limitations  apply.  I  will  not  now  stop  to 
enumerate  them,  but  it  will  be  found  on  examination  that  in 
many  of  them  the  limitation,  if  applied  without  reference  to 
the  general  provisions  referred  to,  would  work  such  hardship 
and  injustice  that  it  is  reasonably  certain  that  such  a  result 
was  never  within  the  contemplation  of  the  legislature.  It  is 
difficult  to  conceive  how  any  special  limitation  applicable  to 
any  class  of  actions  can  be  administered  without  producing 
great  injustice  unless  the  courts  are  at  liberty  to  apply  to 
such  cases,  when  necessary,  at  least  some  of  the  general  pro- 
visions mentioned  and  which  are  necessary  to  a  just  applica- 
tion of  all  such  statutes. 

The  learned  counsel  for  the  'defendant  suggests  that  to  hold 
that  the  defendant's  absence  from  the  state  operated  to  enlarge 
the  time  for  bringing  the  action  would  enable  the  executor  or 
administrator  "of  a  deceased  person,  residing  in  another  state, 
to  delay  the  settlement  of  the  estate  indefinitely.     We  do  not 
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think  that  such  a  result  must  necessarily  follow.  The  powers 
of  the  surrogate  are  ample  to  compel  an  accounting  and  to 
enforce  the  performance  of  the  duties  which  the  personal 
representative  of  the  deceased  owes  to  the  creditors.  It  may 
be  quite  true,  as  urged,  that  the  plaintiff  could  have  com- 
menced this  action  within  the  six  months  so  as  to  avoid  any 
question  with  respect  to  the  bar  of  the  statute,  but  that  con- 
sideration is  not  now  pertinent  to  the  inquiry.  The  question 
is  not  what  the  plaintiff  might  or  could  have  done,  but  what 
she  was  obliged  to  do  in  order  to  save  her  rights.  The  absence 
of  the  defendant  from  the  state  operated  to  enlarge  the  time 
for  the  commencement  of  the  action,  under  the  general  pro- 
visions of  chapter  four,  which  apply  to  this  case,  and  hence 
the  claim  was  not  barred. 

The  judgment  must,  therefore,  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 


William  Tubbidy,  Appellant,  v.  Stephen  J.  Wbight  et  al., 
as  Executors,  etc..  Respondents. 

The  right  to  file  a  mechanic's  lien  under  the  Lien  Law  of  1885  (Chap.  342, 
Laws  of  1885)  terminates  with  the  death  of  the  owner;  and  so,  for  work 
done  prior  to  such  death  under  a  contract  made  with  the  owner,  the 
contractor  cannot  acquire  a  lien  by  filing  a  notice  thereof  after  such^eath. 

Reported  below,  7  Misc.  Rep.  408. 

(Argue<l  January  22,  1895;  decided  January  29,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  March  12,  1894,  which  affirmed 
a  judgment  in  favor  of  defendants  entered  upon  the  report  of 
a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

La/wreThce  E.  Prendergast  for  appellant.  Plaintiff's  right 
to  file  a  mechanic's  lien  did  not  terminate  with  the  death  of 
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Samuel  Wright.  (^Laws  of  1885,  chap.  342 ;  Cornell  v.  Bar- 
ney, 94  N.  Y.  394 ;  Laws  of  1862,  chap.  478 ;  Laws  of  1873, 
chap.  479 ;  Watts  v.  Yuengliaig^  125  N.  T.  1 ;  Anderson  v. 
mUaye,  47  id.  678.) 

William  J.  Leitch  for  respondents.  The  title  of  the 
defendants,  having  accrued  prior  to  the  filing  of  the  mechanic's 
lien,  is  superior  thereto.  {McCorJde  v.  Herman,  117  N.  Y. 
297 ;  Spink  v.  Roberts,  139  id.  193 ;  Stevens  v.  Ogden,  130 
id.  182.)  Upon  the  death  of  Samuel  O.  Wright  the  title  to 
his  real  property  passed  to  his  heirs  or  devisees.  The  plain- 
tiff's right  to  file  a  mechanic's  lien  for  materials  furnished  and 
labor  performed  with  the  consent  of  said  Samuel  O.  Wright 
terminated  with  his  death.  (Brown  v.  2^iss,  9  Daly,  240 ; 
Myers  v.  Bennett,  7  id.  471 ;  Chrystal  v.  FlanneUy,  2  E.  D. 
Smith,  583.)  The  Lien  Act  having  specially  provided  for  the 
cases  in  which  the  mechanic's  lien  should  have  precedence 
over  a  prior  accruing  right  or  interest,  the  court  is  not  at 
liberty  by  construction  to  add  to  the  number  of  the  preferences. 
{Spvnh  V.  Roberta,  139  N.  Y.  193 ;  St&i>ens  v.  Ogder^  180 
id.  182.) 

Haioht,  J.  This  action  is  brought  to  foreclose  a  mechanic's 
lien.  It  appears  that  one  Samuel  O.  Wright,  in  his  lifetime, 
was  t&e  owner  of  seven  houses  in  the  course  of  erection  in  the 
city  of  New  York  ;  that  he  entered  into  a  contract  with  the 
plaintiff  to  do  the  plumbing  therein  for  the  sum  of  $11,000 ; 
that  the  plaintiff  entered  upon  the  performance  of  his  con- 
tract, and  had  nearly  completed  the  same  when  the  work  was 
postponed,  by  the  mutual  consent  of  the  parties,  until  further 
direction  by  Wright.  Shortly  thereafter  Wright  died,  leaving 
a  will  whereby  he  devised  his  property  to  the  defendants  in 
trust.  The  defendants  then  called  upon  the  plaintiff  to  com- 
plete his  contract,  which  was  done ;  and  thereafter,  within  the 
ninety  days  prescribed  by  the  statute,  he  filed  a  lien  against 
the  property  for  the  sum  of  $2,567.70,  the  amount  then 
remaining  unpaid  upon  his  contract. 


1895.]  TuBBiDY  V.  Wbiqht  et  al.  521 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Haight,  J, 

The  referee  found  that  the  value  of  the  work  done  by  the 
plaintiff,  under  the  direction  of  the  defendants,  was  the  sum 
of  $60,  for  which  amount  he  ordered  the  usual  judgment, 
and  refused  to  include  the  balance  of  the  plaintiffs  claim. 

The  question  presented  upon  tliis  review  is  as  to  whether 
the  plaintiff  acquired  a  valid  lien  upon  the  property  for  the 
work  done  under  the  contract  prior  to  the  death  of  the  defend- 
ants' testator. 

It  has  been  held  that,  upon  the  death  of  the  owner  of  real 
property,  the  title  passes  to  his  heirs  at  law  or  devisees, 
and  that  the  right  to  file  a  mechanic's  lien  for  materials 
furnished  and  labor  performed  terminates  with  his  death. 
{Crystal  Y.  Flcmnelly^  2  E,  D.  Smith,  b%Z  \ Mey era  y.  Ben- 
nett^ 7  Daly,  471;  Brown  v.  Z^^m,  9  id.  240;  Lecuoy  v. 
Oa/rdn&Tj  63  N.  Y.  624.)  It  is  contended,  however,  that 
these  decisions  were  made  under  other  statutes  and  were  based 
upon  special  language  incorporated  therein,  and  that  they 
should  not  be  regarded  as  decisive  of  the  question  now 
presented. 

The  statute  under  which  the  plaintiff  sought  to  perfect  his 
lien  is  chapter  342  of  the  Laws  of  1885.  Section  1  of  the  act 
gives  to  the  person  performing  the  work  or  furnishing  mate- 
rial used  in  the  erection  of  any  building,  etc.,  with  the  con 
sent  of  the  owner,  a  lien  to  the  extent  of  the  owner's  interest 
therein,  not,  however,  exceeding  the  amount  remaining  unpaid 
upon  the  contract.  Section  four  gives  him  the  right  to  file 
his  lien  at  any  time  during  the  performance  of  the  work  oi 
the  furnishing  of  the  materials,  or  within  ninety  days  after 
the  completion  of  the  contract.  Section  five  provides  that 
"  the  liens  provided  for  in  this  act  shall  be  preferred  as  prior 
liens  to  any  conveyance,  judgment  or  other  claim  which  was 
not  docketed  or  recorded  at  the  time  of  filing  the  notice  of 
lien  prescribed  in  the  fourth  section  of  this  act,"  etc. 

The  statute  under  which   Brown  v.   Zeiss  {siuprci)  was 
decided,  provided  that  "  the  liens  provided  for  in  this  act  shaU 
be  preferred  to  any  lien,  mortgage  or  other  incumbrance  of 
SioKBLs— Vol.  XCIX.        66 


522  Matter  of  Collins.  [Jan., 

Statement  of  case.  [Vol.  144. 

which  the  li^nholder  had  no  notice  and  which  was  nnrecorded 
at  the  time  of  the  filing  of  the  claim,"  etc. 

It  will  be  observed  that  the  only  material  change  in  the 
statute  is  the  incorporating  therein  the  word  "  conveyance ; " 
and  it  is  not  apparent  how  this  affects  the  construclion  of  the 
statute  as  to  the  question  under  consideration.  No  provision 
is  found  in  the  statute  giving  the  claimant  the  right  to  acquire 
a  lien  after  the  death  of  the  owner. 

Mechanics'  liens  are  created  by  the  statute,  and  whilst  the 
law  should  receive  a  liberal  construction,  so  as  to  secure  the 
beneficial  purpose  had  in  view  by  the  legislature,  yet,  as  it 
creates  a  remedy  unknown  to  the  common  law,  it  may  not  be 
extended  to  cases  not  fairly  within  its  general  scope  and  pur- 
view. {Spruch  V.  McRoherts^  139  N.  Y.  193;  Stevens  v. 
Ogden,  130  id.  182 ;  McCorUe  v.  Herrmom,  117  id.  297.) 

It  may  be  claimed  that  the  equities  in  favor  of  the  lienor  are 
as  strong  after  the  decease  of  the  owner  as  in  his  lifetime,  but 
the  difficulty  is,  that  upon  his  death  the  rights  of  the  general 
creditors  intervene,  who  are  entitled  to  have  the  entire  estate, 
if  necessary,  devoted  to  the  payment  of  their  claims. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
William  Collins,  as  Executor,  etc. 

The  will  of  C.  gave  to  his  wife  the  use  and  income  of  his  residuary  estate 
during  her  widowhood;  in  case  she  re-married  she  was  given  the  use  of  a 
house  and  lot  specified  during  life  and  an  annuity  of  fifty  dollars,  the  resi- 
due of  the  income  to  be  divided  between  the  testator's  children  until  the 
youngest  arrived  of  age.  At  that  time,  if  the  widow  had  re-married,  all 
of  the  estate,  except  said  house  and  lot,  and  the  amount  set  apart  to  raise 
the  annuity,  the  will  directed,  should  be  divided  between  the  children. 
At  the  death  of  the  widow,  it  was  directed  that  the  house  and  lot  should 
be  sold  by  the  executors  and  the  proceeds  divided  among  the  testator's 
**  descendants."  The  testator  left  three  children.  W.,  one  of  them,  was 
one  of  the  executors.     The  widow  re-married.     The  executors  rendered 
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an  accouDt.  The  decree,  upon  settlement  thereof,  showed  a  small  bal- 
ance in  their  bands,  which  they  were  directed  to  and  did  distribute. 
After  the  coming  of  age  of  the  testator's  youngest  child,  W.  purchased 
of  the  other  two  children,  and  they  coayeyed  to  him,  their  intere^  in  the 
testator's  real  estate,  except  said  house  and  lot.  It  was  agreed  between 
them  that  the  sum  of  |1,000  should  remain  in  his  hands  to  be  invested  for 
the  purpose  of  paying  the  annuity,  each  to  contribute  one-third  thereof. 
The  vendors'  portions  were  deducted  from  the  purchase  price  of  their 
Interests.  In  proceedings  for  a^  accounting  by  W.,  commenced  after 
the  death  of  the  widow,  he  was  sought  to  be  charged  as  testamentary 
trustee  for  the  |1,000  and  income  thereof.  Eeid,  untenable;  that  no  trust 
was  created  by  the  will,  but  purely  legal  estates  were  devised,  which 
vested  in  the  devisees  at  once  upon  the  death  of  the  testator;  that  the 
fund  in  the  hands  of  W.  was  the  property  of  the  three  children,  held 
and  managed  by  him  as  agent,  and  formed  no  part  of  the  testator's  estate. 
Reported  below,  70  Hun,  273. 

(Argued  January  17,  1895 ;  decided  January  29,  1895.) 

Appbal  from  a  portion  of  the  order  of  the  General  Term 
of  the  Supreme  Court  in  the  first  judicial  department,  made 
June  30,  1893,  which  reversed  a  decree  of  the  Surrogate's 
Court  of  the  county  of  New  York  entered  upon  an  account- 
ing of  the  executor  of  the  will  of  John  Q,  Collins,  deceased, 
and  which  remitted  the  proceedings  to  that  court  for  a  further 
accounting. 

John  Q.  Collins  died  in  1868.  His  estate  consisted  of  per- 
sonal property,  a  piece  of  real  estate,  No.  41  Wooster  street, 
New  York  city,  and  another  piece  in  Eighty-fourth  street. 
His  will  was  admitted  to  probate  September  20,  1858.  It 
provided  that,  during  her  widowhood,  his  wife  should  have 
the  net  income  of  his  property  in  Wooster  street  for  the  sup- 
port of  herself  and  their  children.  He  also  gave  her  certain 
personal  property  absolutely  and  the  interest  and  income,  use 
and  benefit  of  all  the  residue  of  the  testator's  estate  during 
her  widowhood.  In  case,  however,  she  re-married  she  was 
restricted  to  the  use  during  her  life  of  the  house  and  lot  in 
Eighty-fourth  street,  sometimes  called  the  house  in  YorkA^lle, 
and  an  annuity  of  fifty  dollars,  the  income  of  the  estate, 
except  the  annuity  and  Eighty-fourth  street  house,  to  be 
divided  between  the  testator's  children  until  his  son  George 
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"W.,  who  was  his  youngest  child,  arrived  at  age.  At  that  time, 
if  the  widow  had  ne-married,  all  the  estate,  except  the  Eighty- 
fourth  street  house  and  the  amount  set  apaVt  to  raise  her 
annuity  of  fifty  dollars,  it  was  directed  should  be  divided 
between  the  children.  At  the  death  of  the  widow  the  Eighty- 
fourth  street  house  was  directed  to  be  sold  by  the  executors, 
and  the  proceeds  thereof,  and  of  all  the  residue  estate,  divided 
between  the  testator's  "  descendants." 

The  testator  left  him  surviving  his  widow  and  three  chil- 
dren, William,  John  W.  and  George  W.  ColUns,  the  two  latter 
then  being  infants.  In  1860  the  widow  re-married  Daniel 
Saunders.  In  1861  William  Collins  and  John  Findley,  the 
only  executors  who  qualified,  rendered  an  account  in  this 
court.  The  usual  proceedings  were  had  and  a  decree  was 
entered  June  1,  1861,  showing  a  balance  in  their  hands  of 
$523.36,  which  they  were  directed  to  distribute.  The  rents  of 
the  Wooster  street  property  were  received  by  William  Collins, 
as  executor,  from  the  time  of  his  mother's  re-marriage  in  1866 
until  the  property  was  sold  to  him  as  hereinafter  stated. 
George  W.  Collins,  the  youngest  son,  became  of  age  in 
August,  1866.  In  May,  1867,  William  Collins  purchased 
from  his  two  brothers  their  interest  in  the  Wooster  street 
property.  In  April,  1874,  the  Eighty-fourth  street  property 
was  sold  to  Abbie  M.  W.  Peffers.  The  conveyances  were 
made,  one  by  William  Collins,  as  executor,  the  other  by  Mary 
Saunders,  the  widow,  William  and  John  W.  Collins  and  their 
wives  and  George  Collins. 

John  W.  Collins  died  January  7,  1877,  leaving  a  widow, 
also  one  child  named  Emma  L.  Collins. 

Mrs.  Saunders  died  in  October,  1886. 

Emma  L.  Collins,  the  general  guardian  of  Emma  L. 
Collins,  who  is  an  infant,  on  January  13,  1890,  tiled 
her  petition  setting  forth,  among  other  things,  that  Wil- 
liam Collins  was  the  sole  surviving  executor  of  John  G. 
Collins;  that  by  reason  of  the  death  of  John  W.  Collins, 
her  father,  said  infant  was  entitled  to  a  distributive  share 
in  the  undistributed  proceeds  of  the  estate ;  that  various  pay- 
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ments  had  been  made  to  the  general  guardian  on  account  of 
such  distributive  share,  and  that  the  petitioner  believed  that 
other  funds  had  not  been  accounted  for  or  distributed.  The 
prayer  was  that  the  executor  be  required  to  account.  On 
January  13,  1890,  the  said  executor  filed  a  petition  that  all 
parties  in  interest  be  cited  to  attend  upon  such  accounting, 
and  thereafter  and  on  March  3,  1890^  an  account  was  filed. 

It  appeared  that  when  John  W.  and  George  W.  sold  their 
shares  in  the  "Wooster  street  property  to  William  they  made 
an  agreement  in  writing  that  a  fund  of  $1,000  should  be  set 
apart  to  raise  the  annuity  of  fifty  dollars  for  the  widow,  to 
which  fund  each  should  contribute  one-third ;  this  fund  *to  be 
left  in  the  hands  of  William ;  the  shares  of  John  W.  and 
George  W.  to  be  contributed  out  of  their  shares  of  the  pur- 
chase money  due  from  William  on  the  Wooster  street  prop- 
erty. It  does  not  appear  that  Mrs.  Saunders  objected  to  this 
arrangement. 

It  was  claimed  on  behalf  of  Emma  L.  Collins  that  this  fund, 
or  at  least  so  much  of  it  as  was  contributed  thereto  by  John 
W.  and  George  W.,  together  with  any  interest  realized 
thereon  in  excess  of  fifty  dollars,  the  amount  of  the  annuity, 
should  be  accounted  for  as  assets  of  the  estate. 

The  appeal  to  this  eourt  was  from  that  portion  of  the  order 
of  the  General  Terjn  of  the  Supreme  Court  which  directs  that 
the  proceeding  be  remitted  to  the  surrogate  for  an  accounting 
of  the  executor  as  such,  instead  of  directing  its  remission  for 
an  accounting  by  him,  as  trustee,  under  the  will  of  the  said 
deceased ;  "  and  in  so  far  as  its  fails  to  make  provision  for  an 
accounting  by  said  William  Collins  as  such  trustee." 

Jacob  S.  Van  Wyck  for  appellant.  The  will  created  a  valid 
trust  for  the  widow's  annuity,  and,  although  there  are  no 
words  of  gift  to  the  trustee  for  the  purposes  of  the  trust,  it 
must  be  presumed  tliat  the  testator  meant  to  give  it.  (71  O, 
T.  Co.  V.  a,  B.  cfe  Q.  B,  B,  Co.,  123  N.  Y.  44.)  If  the  direc- 
tion  by  the  testator  to  have  his  executors  make  the  necessary 
provision  for  the  payment  of  the  annuity  to  his  widow  does 
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not  directly  or  by  implication  create  a  trust  estate,  it,  at  least, 
creates  a  power  in  trust,  for  which  William  Collins,  as  trustee, 
was  liable  to  account,  since  he  assumed  to  act,  and  did  act, 
under  it.  {Lcmg  v.  Eopke,  5  Sandf.  373.)  A  trust  to  pay 
annuities  is  valid,  and  even  if  the  widow  had  released  the 
Wooster  street  property  from  the  payment  of  her  annuity 
(which  she  did  not),  the  fund  set  ^  apart  for  the  trust  was 
created  under  the  directions  of  the  will,  and,  as  a  trust  fund, 
was  to  have  an  existence  during  the  life  of  the  widow,  and 
"at  her  death  *  *  *  to  be  divided  between  (his)  my 
descendants  according  to  law."  She  might  extinguish  her 
annuity,  but  she  could  not  the  trust  fund  created  for  it.  (K. 
S.  §  56 ;  Hawley  v.  James^  16  Wend.  117.)  Every  trust 
power,  unless  its  execution  or  non-execution  is  made  expressly 
to  depend  on  the  will  of  the  grantee,  is  imperative,  and 
imposes  a  duty  on  the  grantee,  the  performance  of  which  may 
be  compelled  in  equity  for  the  benefit  of  the  parties  inter- 
ested. {Delaney  v.  McCormach^  88  N.  Y.  181;  Mott  v. 
Ackerman,  92  id.  563 ;  Earle  v.  Earle^  93  id.  110.)  The  will 
of  John  G»  Collins  creates  a  general  power  in  trust  as  to  the 
Yorkville  or  Eighty -fourth  street  property.  {Lcmg  v.  Ropke^ 
5  Sandf.  373 ;  Delaney  v.  McCormack,  88  K  Y.  176.)  The 
General  Term  was  wrong  in  holding  that  the  children  of 
John  G.  Collins  took  a  vested  remainder  in  the  property  situ- 
ated in  Eighty-fourth  street,  instead  of  holding  that  it  was  a 
future  estate,  vested  in  his  children  who  were  living  at  the 
time  of  his  decease,  subject,  however,  .to  being  divested  by  the 
contingency  of  their  not  surviving  his  widow.  This  con- 
tingency (death,  before  the  widow)  having  occurred  in  the 
case  of  John  W.  Collins,  a  son,  he  became  divested  of  his 
future  estate,  and  his  only  child,  Emma  L.  Collins,  the  object- 
ant  herein,  became  absolutely  vested  with  a  distributive  share 
in  said  property,  as  a  descendant  of  the  testator,  by  reason  of 
her  having  survived  the  widow.  {Sheridan  v.  House^  4  Keyes, 
588 ;  Moore  v.  Littel^  41  X.  Y.  66 ;  Ddaney  v.  McCormack^ 
88  id.  183  ;  Campbell  v.  Ramdon^  18  id.  416  ;  Teed  v.  Norton^ 
60  id.  506.)    William  Collins  having  exercised  the  functions 
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of  trustee  for  thirty  years  under  said  will,  and  the  beneficiaries 
named  therein  having  relied  upon  his  right  to  act  as  such,  he 
now  is  estopped  from  denying  the  trust,  but  must  account  for 
the  trust  funds.  Otherwise,  he  would  be  able  to  take  the 
advantage  of  his  own  wrong  by  pleading  the  Statute  of 
Limitations,  and  in  other  ways.  {FaviU  v.  Roberts^  50  N.  T. 
226 ;  RamdaU  v.  Duaenlniry^  63  id.  545 ;  In  re  Ccrnip^  126 
id.  389.) 

Robert  Hwnter  McGrath^  Jr.^  for  respondents.  The  only 
question  that  is  raised  by  this  appeal  is  whether  or  not  the 
judgment  of  the  General  Term  ia  erroneous  in  omitting  to 
order  William  Collins,  executor,  to  render  his  account  as  trus- 
tee. {Kelsey  v.  Western^  2  N".  Y.  500 ;  Robertson  v.  Bui- 
lionSy  11  id.  243.)  The  testator  by  his  will  creates  no  trust, 
appoints  no  trustee,  and  William  Collins  cannot  legally  be 
required  to  account  as  trustee.  {Mott  v.  Ackerman,  92  N. 
Y.  552 ;  Bain  v.  MatUson,  54  id.  663.)  The  fund  of  $1,000 
raised  by  the  testator's  three  sons  to  provide  for  the  payment 
of  the  annuity  to  the  widow  is  not  a  trust  fund,  and  William 
Collins  cannot  legally  be  compelled  to  account  for  it  as 
trustee.  {Lcmg  v.  Ropke^  5  Sandf .  363,  379 ;  Hawley  v. 
Jafne8,  16  Wend.  60 ;  Griffin  v.  Ford,  1  Bosw.  123, 143, 144 ; 
Ma/wrice  v.  Graham^  8  Paige,  483,  487 ;  Hunter  v.  Himter^ 
17  Barb.  25,  90 ;  Mason  \.' Jones,  2  id.  229,  247.) 

Finch,  J.  The  appellant's  argument  covers  an  area  very 
much  beyond  the  scope  of  the  real  questions  involved  in  this 
appeal.  Those  are  only  whether  the  executor,  ordered  to 
account  as  such  for  the  proceeds  of  real  estate  sold  under  a 
power  of  sale  given  by  the  will,  should  account  also  in  the 
character  of  a  testamentary  trustee,  and  whether  the  account- 
ing should  include  a  sum  of  one  thousand  dollars  which,  by 
arrangement  among  three  of  the  devisees,  was  used  to  produce 
an  annuity  of  fifty  dollars  bequeathed  to  the  widow.  There 
is  hardly  room  for  argument  over  either  question.  The  will 
creates  no  trust  in  the  real  estate,  either  directly  or  by  impli- 
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cation.  Purely  legal  estates  were  devised,  and  those  vesting 
at  once  in  the  devisees  upon  the  death  of  the  testator,  and 
involving  no  duty  beyond  that  which  an  executor  is  com]XJ- 
tent  to  perform.  What  is  known  as  the  Wooster  street  prop- 
erty, and  the  Torkville  house  and  lot,  constituted  the  whole  ot 
testator's  real  estate.  His  personal  property  was  all  exhausted 
and  has  been  fully  accounted  for.  The  widow  was  given  tlie 
income  of  all  the  real  estate  until  her  re-marriage,  which 
occurred  within  two  years  after  testator's  death,  and  upon 
such  second  marriage  she  was  to  have  only  an  annuity  of  fifty 
dollars,  and  a  life  estate  in  the  Yorkville  property.  All  the 
residue  was  to  be  divided  among  the  three  children.  Thereby 
the  fee  of  the  real  estate  was  vested  in  them,  incumbered 
only  by  the  widow's  life  estate  and  the  charge  of  the  annuity. 
In  this  disposition  there  is  no  trace  of  trust  or  trustee ;  nor 
the  least  need  of  either;  and  only  the  ordinary  case  of  a 
devise  of  purely  legal  estates.  The  executor  as  such  joined 
with  the  widow  and  devisees  in  a  sale  of  the  Torkville  prop- 
erty and  has  been  ordered  to  account  for  the  proceeds. 
Whether  the  power  of  sale  was  applicable  to  the  situation,  or 
the  title  transferred  vested  wholly  upon  the  deed  of  the  devi- 
sees, is  a  question  not  before  us.  The  executor  took  the  pro- 
ceeds in  his  representative  character  and  has  been  ordered  to 
account  for  them,  which  was  entirely  proper.  {Hood  v.  Hoody 
86  N.  T.  670.)  What  more  could  be  asked  or  required  it  is 
difficult  to  see.  The  defendant  sold  the  land  and  received  the 
proceeds,  either  as  agent  for  tlie  owners  or  as  executor  under 
a  power  of  sale,  but  never  as  a  testamentary  trustee  dealing 
with  a  trust  estate  vested  in  him  by  the  will.  To  insist  upon 
treating  his  act  as  done  in  the  latter  character  is  not  only  with- 
out adequate  reason  but  would  confuse  and  complicate  a  very 
plain  situation,  and  peril  the  admitted  rights  of  the  parties 
interested. 

The  annuity  of  fifty  dollars  to  the  widow  was  probably  a 
charge  upon  the  Wooster  street  property  which,  after  the 
widow's  marriage,  belonged  entirely  to  the  three  children. 
The  personal  estate  was  exhausted,  the  income  of  the  York- 
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ville  property  belonged  to  the  widow,  and  so  the  annuity  became 
a  charge  upon  the  only  remaining  real  estate  in  the  hands  of 
the  children.  They  so  regarded  it.  The  will  had  directed 
them  to  make  necessary  provisions  for  its  payment.  The 
direction  created  no  trust,  set  apart  no  trust  fund,  but  left  the 
executors  free  to  provide  for  it  out  of  the  estate.  The  three 
devisees  of  the  Wooster  street  property,  to  exonerate  their 
land  from  the  charge,  contributed  each  one-third  of  one  thou- 
sand dollars,  and  that  sum  was  placed  in  the  hands  of  William 
to  obtain  by  investment  the  needed  annuity.  That  fund  was 
all  the  time  the  property  of  the  three  children  and  never 
belonged  to  or  formed  any  part  of  the  testator's  estate.  It 
was  held  and  managed  by  William  as  agent  of  the  devisees, 
and  its  annual  income  alone  was  payable  by  him  as  such  agent 
in  discharge  of  the  annuity.  When,  by  the  death  of  the 
widow,  the  annuity  ended,  the  purpose  of  the  fund  was 
accomplished,  and  it  reverted  to  the  sons  freed  from  the  charge 
upon  it.  If  William  holds  it  still  it  is  not  in  the  character  of 
executor  or  as  part  of  testator's  estate. 

There  was  no  error  of  which  the  appellant  can  complain 
and  the  judgment  should  be  a£Srmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  Peteb  Neohamoits,  Appellant,  v.  Thb       .  lu  529 
Warden  of  the  Cmr  Prison,  Eespondent.  ^        ^^® 

The  natural  and  constitutional  right  of  a  person  to  liberty  and  property 
is  not  absolute,  but  must  yield  whenever  the  concession  is  demanded  by 
the  welfare,  health  or  prosperity  of  the  state,  and  while  the  legislature 
is  not  authorized  to  enact  measures  which,  under  the  mere  guise  of  a 
protection  to  the  citizen,  restrain  him  in  the  free  pursuit  of  a  lawful 
occupation,  legislation  that  is  calculated,  intended,  convenient  or  appro- 
priate to  protect  the  public  health,  and  serve  the  public  comfort  and 
safety,  is  within  the  legislative  jurisdiction  and  discretion,  and  the  exer- 
cise of  this  discretion  is  not  the  subject  of  judicial  review. 

The  courts  will  assume  that  the  legislature,  by  the  passage  of  an  ace 
affecting  the  citizen,  intended  to  promote  the  public  interests,   and  . 
where  the  act  admits  of  two  constructions,  one  of  which  makes  It  appH- 
SicKELs— Vol.  XCIX.        67 
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cable  in  furtherance  of  those  interests,  that  construction  will  be  given 
to  it  which  thus  sustains  it. 

The  constitutionality  of  a  statute  is  not  to  be  determined  or  affected  by  the 
manner  in  which  its  provisions  are  carried  out  by  those  upon  whom  is 
devolved  that  duty. 

The  act  of  1892  (Chap.  602,  Laws  of  1892),  providing  for  the  examination 
and  registration  of  "  employing  or  master  plumbers  "  within  the  locali- 
ties named,  and  making  it  a  misdemeanor  for  any  person  to  engage  in 
that  "  trade,  business  or  calling  "  without  such  registration,  is  constitu- 
tional.   (Peckham,  O'Brien  and  Barti^ett,  JJ.,  dissenting.) 

Accordingly,  Jield  (Peckham,  O'Brien  and  Bartlett,  JJ.,  dissenting), 
that  an  indictment  and  conviction  for  a  violation  of  the  proviaioiiB  of  the 
act  was  proper. 

(Argaed  January  14,  1895;  decided  January  29,  1896.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Snpreme 
Court  in  the  first  judidal  department,  made  November  16, 1894, 
which  aflSrmed  an  order  of  Special  Term  dismifising  a  writ  of 
habeas  corpus,  and  remanded  the  relator  to  the  city  prison. 

The  relator  was  arrested  and  convicted  for  doing  businesB 
as  a  master  plumber  in  the  city  of  New  York,  in  violation  of 
the  provision  of  chapter  602  of  the  Laws  of  1892.  A  writ 
of  habeas  corpus  was  sued  out  by  him  and  he  was  brought 
before  the  Special  Term  of  the  Supreme  Court,  where,  after 
a  hearing,  the  writ  was  dismissed  and  the  prisoner  remanded 
to  the  custody  of  the  defendant  On  appeal  to  the  General 
Term,  the  order  of  the  Special  Term  dismissing  the  writ  was 
affirmed  and  the  relator  has  now  appealed  to  this  court. 

Hoger  Foster  for  appellant.  The  act  is  void  as  a  depriva- 
tion of  the  relator's  liberty  and  property  without  due  process 
of  law  by  forbidding  him  to  exercise  his  lawful  calling ;  as  a 
denial  to  him  of  the  equal  protection  of  the  laws  of  the  state 
of  New  York,  and  as  a  discrimination  against  him  on  account 
of  his  race.  (N.  Y.  Const,  art.  1,  §  6 ;  Pe<yple  v.  GUlBon,  109 
N.  Y.  401 ;  People  v.  Marx^  99  id.  377 ;  Ramsey  v.  People^ 
142  IlL  380 ;  State  v.  Loomis,  116  Mo.  307 ;  Comm.  v.  Perry ^ 
155  Mass.  117;  Comm,  v.  P,M.  Co.,  155  id.  122;  People  v. 
Budd,  117  N.  Y.  1.)    The  fact  that  this  act  purports  to  be 
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designed  to  protect  the  public  health  will  not  prevent  the 
court  from  invalidating  it  upon  the  ground  that  this  is  a  pre- 
tense to  cover  the  design  of  creating  a  monopoly.  {People 
V.  Fwer,  141  N.  Y.  129 ;  Singer  v.  State,  72  Md.  464.)  The 
legislature  has  no  power  to  compel  a  man  to  submit  to  an 
examination  to  obtain  a  certificate  of  competency  before  con- 
tinuing the  exercise  of  his  handicraft  as  a  plumber.  {Jacobei* 
Case,  98  N.  Y.  98.)  In  determining  the  constitutionality  of  the 
act  the  court  may  examine  its  effect  as  proved  by  the  uncon- 
tradicted affidavit  of  the  relator.  {Yick  Wo  v.  ffopkinSy  118 
U.  S.  356,  368.)  The  act  is  further  void  as  an  infringement  of 
the  State  Constitution  by  granting  an  exclusive  privilege, 
immunity  and  franchise  to  the  examining  board  of  plumbers. 
(N.  Y.  Const,  art.  3,  §  18.)  The  act  is  also  void  as  an  infringe- 
ment of  the  State  Constitution,  being  a  private  or  local  bill 
which  embraces  more  than  one  subject,  and  which  does  not 
express  its  subject  in  its  title.  (N.  Y.  Const,  art.  3,  §  16 ; 
Jn  re  Paul,  94  N.  Y.  497.)  The  act  was  not  intended  to 
apply  to  those  like  the  relator,  who  were  engaged  in  business 
as  plumbers  before  its  passage.  {People  v.  Rosenberg,  138 
N.  Y.  410,  416.) 

Joh/n  P.  Fellowa  and  John  D,  Lvndsay  for  respondent. 
The  legislature  may  pass  laws,  the  effect  of  which  is  to  impair 
or  even  destroy  the  right  of  property.  Private  interest  must 
yield  to  public  advantage.  All  property  is  held  subject  to  the 
power  of  the  state  to  regulate  or  control  its  use  to  secure  the 
general  safety  and  the  public  welfare.  {Phelps  v.  Racey,  60 
N.  Y.  14 ;  Bertholf  v.  O'ReiUy,  74  id.  521 ;  Wynehamer  v. 
People,  13  id.  391.)  The  object  of  the  statute  under  con- 
sideration is  obvious,  and  its  measures  are  clearly  calculated, 
intended,  convenient  and  appropriate  to  accomplish  that 
object.  Therefore,  the  discretion  of  the  legislature  in  its 
enactment  is  not  the  subject  of  judicial  review.  {People  v. 
GiUson,  109  N.  Y.  389 ;  In  re  Jacobs,  98  id.  98 ;  People  v. 
Manrx,  99  id.  377.)  That  there  is  a  fair,  just  and  reasonable 
connection  between  the  statute  and  the  purpose  it  was  designed 
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to  serve  is  apparent  upon  a  perusal  of  the  enactment,  and 
such  relation  being  manifest,  the  enactment  must  be  upheld 
as  a  valid  exercise  of  the  police  power.  {People  v.  JSwe7i,  141 
N.  Y.  129 ;  People  v.  £mff,  110  id.  418 ;  People  v.  Buddy 
117  id.  1.)  A  stattfte  of  Maryland  requiring  all  plumbers, 
whether  masters  or  journeymen,  to  take  out  a  license,  has 
been  declared  constitutional.  {Singer  v.  State^  72  Md.  464.) 
Courts  do  not  sit  in  review  of  the  discretion  of  the  legislature, 
or  determine  upon  the  expediency,  wisdom  or  propriety  of 
legislative  action  in  matters  within  the  powers  of  the  legis- 
lature. Every  intendment  is  in  favor  of  the  validity  of  stat- 
utes, and  no  motive,  purpose  or  intent  can  be  imputed  to  the 
legislature  in  the  enactment  of  a  law  other  than  such  as  are 
apparent  upon  the  face  and  to  be  gathered  from  the  terms  of 
the  law  itself.  {People  v.  Bolton^  55  N.  T.  54 ;  Soon  Hing 
v.  Crowley^  113  U.  S.  703,  710.)  The  remedy  for  unjust  or 
unwise  legislation,  not  obnoxious  to  constitutional  objection, 
is  to  be  found  in  a  change  by  the  people  of  their  representa- 
tives according  to  the  methods  provided  by  the  Constitution. 
{Bertholf  V.  (yReUhf,  74  K  Y.  516 ;  People  v.  Budd,  117 
id.  1,  29.)  The  statute  is  not  a  local  act.  {Ferguson  v.  BosSy 
126  N.  Y.  459;  Inre  N.  E.  R.  B.  Co.,  70  id.  328;  In  re 
ChMTch,  95  id.  2.) 

Gbay,  J.  The  act,  for  the  violation  of  the  provisions  of 
which  the  relator  was  arrested  and  convicted  (Chapter  602  of 
the  Laws  of  1892),  created  a  board  for  the  examination  of 
plumbers ;  which,  in  the  cities  of  New  York,  Brooklyn  and 
Albany,  was  to  be  known  as  the  "  examining  board  of  plumb- 
ers," and  in  other  cities  of  the  state  as  "  the  examining  and 
supervising  board  of  plumbers  and  plumbing."  The  members 
of  the  board  were  to  be  appointed  by  the  mayor  and  were  to 
consist  of  five  persons;  two  of  whom  were  to  be  master 
plumbers,  of  not  less  than  ten  years*  experience  in  the  busi- 
ness of  plumbing,  and  one  was  to  be  a  journeyman  plumber 
of  like  experience.  The  two  other  members  of  the  board  were 
to  be  the  chief  inspector  of  plumbing  and  drainage  of  the 
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board  of  health  and  the  chief  engineer  having  charge  of  the 
sewers.  The  fourth  section  of  the  act  empowered  the  several 
boards  of  examiners  to  examine  all  persons  intending  to 
engage  in  the  business  of  plumbing,  "  as  employing  plumb- 
ers ; "  with  the  power  to  examine  all  persons  applying  for  cer- 
tificates of  competency  as  "  employing  or  master  plumbers," 
or  inspectors  of  plumbing;  to  determine  their  fitness  and 
qualifications  for  conducting  such  business,  and  to  issue  certifi- 
cates of  competency  to  all  such  persons  as,  upon  a  satisfactory 
examination,  were  determined  by  the  board  to  be  qualified  for 
conducting  the  business,  "  as  employing  or  master  plumbers," 
or  inspectors  of  plumbing.  The  fifth  section  requires  any  per- 
son intending  to  conduct  "  the  trade,  business  or  calling  of  a 
plumber,  or  of  plumbing  *  *  *  as  employing  or  master 
plumber,"  to  submit  to  examination  before  the  board  as  to  his 
experience  and  qualifications  in  such  trade,  business  or  calling, 
and  declares  that,  after  September  first,  1893,  it  shall  not  be 
lawful  in  any  city  of  this  state  for  any  person  to  conduct  such 
"  trade,  business  or  calling,"  unless  he  shall  have  first  obtained 
a  certificate  of  competency  from  the  board  of  the  city.  The 
sixth  section  provides  that  on  and  before  September  first, 
1893,  every  "employing  or  master  plumber,"  carrying  on  his 
"  trade,  business  or  calling "  in  any  city  of  this  state,  shall 
register  his  name  and  address  at  the  office  of  the  board  of 
health  of  the  city,  and  that  he  shall  thereupon  be  entitled  to 
receive  a  certificate  of  such  registration  ;  provided  that,  at  the 
time  of  his  application  for  registration,  he  hold  a  certificate  of 
competency  from  the  examining  board.  A  further  provision 
of  the  section  makes  it  unlawful  for  any  person  to  engage  in 
the  "  trade,  business  or  calling "  of  an  "  employing  or  master 
plumber"  without  such  registration.  The  thirteenth  section 
provides  that  any  person  violating  any  of  the  provisions  of  the 
act,  or  any  regulation  of  the  board  of  health,  or  of  the  board 
of  examiners,  shall  be  deemed  guilty  of  a  misdemeanor,  etc. 

The  relator  was  a  master  plumber,  who  had  practiced  his 
trade  for  some  years  past  in  the  city  of  New  York.  He  does 
not  allege  that  he  had  applied  for  examination,  or  had  been 
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refused  a  certificate  of  competency  from  the  examining  board 
of  plumbers  of  the  city  of  New  York ;  but  he  alleged  in  his 
petition  his  trade,  his  religion  and  Russian  nationality,  and 
then  set  forth  yarious  refusals  of  the  board  in  that  city  to 
grant  certificates  to  other  persons,  because  discriminating 
against  race  and  religion  and  because  of  their  not  belonging 
to  an  association  of  master  plumbers.  He  says  that  the  act  is 
void,  as  a  deprivation  of  his  liberty  and  property,  without  due 
process  of  law ;  inasmuch  as  it  grants  to  the  individual  mem- 
bers of  the  examining  board  of  plumbers  an  exclusive  privi- 
lege, immunity  and  franchise.  He  says  that  it  is  a  denial  to 
him  of  the  equal  protection  of  the  laws  of  this  state  and  that 
it  is  a  discrimination  against  him  on  account  of  his  race.  In 
specification  of  his  objections  he  says,  first,  that  the  object  of 
the  act  is  to  create  a  monopoly ;  because,  if  intended  to  secure 
good  plumbing  work,  it  would  apply  to  journeyman  plumbers 
and  independent  plumbers  who  work  alone,  or  with  the  aid  of 
apprentices,  and  do  not  employ  other  plumbers ;  and,  second, 
that  even  if  the  act  applied  to  all  plumbers,  journeyman  as 
well  as  master,  it  would  still  be  xmconstitutional. 

As  a  preliminary  observation,  I  may  say  that  the  iurst 
ground  partakes  more  of  criticism  upon  the  extent  to  which 
the  legislature  has  gone.  Every  person  may  follow  the  trade 
of  a  plumber,  if  ho  chooses,  and  the  restriction  is  upon  their 
employing  men  to  work  for  them  in  their  business,  unless  they 
hold  a  certificate  of  competency  based  on  experience  and 
qualifications.  Another  observation  is  that  the  act  does  not 
suggest,  as  the  appellant  says  of  it,  any  '' discrimination 
against  him  on  account  of  his  race."  That  is  pure  suppo- 
sition ;  based  upon  the  way  he  claims  to  have  seen  the  board 
perform  its  duties,  and  not  upon  the  language  of  the  act,  or 
any  possible  inference  therefrom.  A  final  observation  is  that 
H  is  not  made  to  appear  by  the  petition  for  the  writ  that  the 
relator  has  suffered  anything  at  the  hands  of  the  board  of 
examiners.  In  the  absence  of  any  allegations  that  he  applied 
for  examination  ;  that  he  passed  the  examination  satisfactorily 
and  that  the  board  unjustly,  or  otherwise,  refused  him  the  eer- 


1895.]      People  ex  bel.  Neohamcus  v.  Warden,  etc.      535 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

tificate,  we  must  assume,  under  his  allegations  of  his  compe- 
tency and  skill  as  a  plumber,  or  master  plumber,  that  he  could 
have  successfully  applied  for  the  certificate,  which  the  board 
was  authorized  to  grant. 

It  seems  to  me  that  the  constitutionality  of  this  act  is  to  be 
tested  by  its  effect  upon  the  citizen's  right  to  pursue  a  lawful 
employment.  If  it  imposes  an  arbitrary  restriction  and  if  it 
has  no  reference  to  the  welfare  and  health  of  the  people,  it 
must  be  condemned.  I  am  not  unwilling  to  concede  that  the 
act  skirts  pretty  closely  that  border  line,  beyond  which  legis- 
lation ceases  to  be  within  the  powers  conferred  by  the  people 
of  the  state,  through  the  Constitution,  upon  its  legislative  body. 
When  the  legislature  passes  an  act,  which  plainly  transcends 
the  limits  of  the  pohce  power  of  the  state,  it  is  the  duty  of 
the  judiciary  to  pronounce  its  invalidity  and  to  nullify  the 
legislative  attempt  to  invade  the  citizen's  rights.  The  court 
should  never  hesitate  to  interpose  the  barrier  of  its  judgment 
against  the  operation  of  laws,  which  distinctly  contravene 
constitutional  rights.  There  has  been  much  discussion  upon 
the  subject  of  what  is  a  vaUd  exercise  of  the  police  power  of 
the  state  through  legislative  enactment  and  there  is  little  to 
be  added  to  what  this  and  other  courts  have  said.  The  police 
power  extends  to  the  protection  of  persons  and  of  property 
within  the  state.  In  order  to  secure  that  protection,  they 
may  be  subjected  to  restraints  and  burdens  by  legislative  acts. 
If  the  act  is  a  valid  and  reasonable  exercise  of  the  police 
power  of  the  state,  then  it  must  be  submitted  to,  as  a  measure 
designed  for  the  protection  of  the  public  and  to  secure  it  against 
some  danger,  real  or  anticipated,  from  a  state  of  things,  which 
modifications  in  our  social  or  commercial  life  have  brought 
about.  The  natural  right  to  life,  liberty  and  the  pursuit  of 
happiness  is  not  an  absolute  right.  It  must  yield,  whenever 
the  concession  is  demanded  by  the  welfare,  health,  or  pros- 
perity of  the  state.  The  individual  must  sacrifice  his  partic- 
ular interest  or  desires,  if  the  sacrifice  is  a  necessary  one  in  order 
that  organized  society  as  a  whole  shall  be  benefited.  That  is 
a  fundamental  condition  of  the  state  and  which,  in  the  end, 
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accomplishes  by  reaction  a  general  good,  from  which  the  indi- 
vidual must  also  benefit.  The  restraint  of  personal  action  is 
justified,  when  it  manifestly  tends  to  the  protection  of  the 
health  and  comfort  of  the  community,  and  no  constitutional 
guaranty  is  then  violated.  {People  v.  Ewer^  141  N.  T.  129.) 
The  legislature,  however,  is  not  authorized  to  enact  measures 
which,  under  the  mere  guise  of  a  protection  to  the  citizen, 
restrains  him  in  the  free  pursuit  of  a  lawful  occupation  and 
such  legislation  this  court  has  had  occasion,  within  recent 
years,  to  condemn.  {In  re  Jacobs^  98  N.  T.  98 ;  People  v. 
Marx^  99  id.  377 ;  People  v.  CHUson,  109  id.  389.)  In  the 
OUUon  case  it  was  observed  by  Judge  Peokham  that  if  legis- 
lation is  calculated,  intended,  convenient  or  appropriate  to 
accomplish  the  good  of  protecting  the  public  health  and  of 
serving  the  public  comfort  and  safety,  the  exercise  of  the  legis- 
lative discretion  is  not  the  subject  of  judicial  review;  but 
those  measures  must  have  some  relation  to  those  ends.  To 
this  unassailable  proposition  I  will  add  the  remark,  that  the 
courts  should  always  assume  that  the  legislature  intended  by 
its  enactment  to  promote  those  ends  and  if  the  act  admits 
of  two  constructions,  that  should  be  given  to  it  which  sus- 
tains it  and  makes  it  applicable  in  furtherance  of  the  pub- 
lic interests.  What  is,  then,  the  construction  which  this 
act  should  receive  from  the  court  ?  In  the  first  place,  the 
intendment  is  warranted  that  the  drainage  and  sewerage, 
whether  of  public  works  and  buildings,  or  of  private  tene- 
ments, shall  be  as  skillfully  planned  and  carried  out,  as  the 
modem  standard  of  the  science  admits.  Whatever  the  indi- 
vidual doubts  as  to  the  benefits  or  success,  in  a  sanitary  sense, 
of  the  work  of  plumbing  as  now  practiced,  it  is  generally 
recognized  to  be  essential  to  comfort  and  health  ;  and  that  it 
should  be  the  subject  of  some  supervision  by  the  authorities 
ought  not  to  be  put  in  question.  The  very  doubt  should  make 
us  hesitate  to  place  any  obstacle  in  the  way  which  the  legisla- 
ture, in  its  discretion,  adopts,  in  order  to  accomplish  something 
by  which  large  communities  shall  benefit  in  their  health  and 
comfort.     Is  this  statute  not  a  regulation  of  a  trade,  which  is 
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in  the  public  interest  ?  The  trade  Very  closely  concerns  the 
inhabitants  of  cities  and  it  should  require  no  argument  to 
show  that  the  more  skillful  and  the  more  competent  the 
plumber,  who  is  employed  to  do  some  large  work  upon  the 
drainage  and  sewerage  system  of  a  city,  or  of  a  public  or  pri- 
vate building,  the  greater  the  security  to  those  inhabitants. 

This  act  does  not  restrain  individuals  from  working  as 
plumbers.  It  restrains  persons  from  engaging  in  the  business 
of  master  or  employing  plumbers ;  unless,  from  experience 
and  qualifications,  they  are  shown  to  be,  themselves,  of  com- 
petent skill.  We  know  that  important  plumbing  work  calls 
for  plans  and  designs  and  requires  skilled  supervision.  It  is 
some  guaranty  of  these  requirements  being  met,  that  the 
plumber,  employed  upon  the  particular  work  and  who  must 
employ  plumbers  and  assistants  in  cari-ying  out  the  work 
engaged  upon,  is  competently  certified  and,  therefore,  held 
out  to  be  skilled  and  capable  in  his  business.  The  layman  in 
his  ignorance  is  obliged  to  put  some  trust  in  the  plumber  he 
engages ;  for  the  plumber's  work  is  not  only  one  calling  for 
the  exercise  of  skill,  but  it  is  done  in  places  which  are  dark, 
or  more  or  less  inaccessible.  The  legislature  in  creating  a  sys- 
tem by  which  the  qualifications  of  plumbers,  who  propose  to 
have  work  performed  by  others  under  their  direction,  as  it 
seems  to  me,  aids  the  citizen,  in  an  important  degree,  in  placing 
his  confidence  and  furnishes  some  safeguard  against  the  per 
formance  of  bad  and  unsafe  work.  That  the  men  employed 
by  the  master  plumber  may  prove  untrustworthy  in  practice, 
or  may  neglect  the  work  committed  to  them,  certainly  can 
furnish  no  ground  for  attacking  the  purpose  of  this  statute ; 
for  the  presumption  and  the  natural  probability  are  the  other 
way,  that  a  master  plumber,  who  has  been  certified  by  the 
board,  will  exercise  care  in  the  selection  of  his  employes  and  that 
he  will  be  competent  to  see  and  correct  their  faults  and  omis- 
sions. Every  reason,  in  my  opinion,  which  bears  upon  the 
citizen's  comfort  and  health,  demands  that  we  sustain  this  stat- 
ute as  a  step  in  the  right  direction. 

Kor  is  the  act  vicious  for  affecting  the  general  individual ; 
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or  as  operating  as  some  restraint  upon  other  business  oceupar 
tions,  in  connection  with  which  the  work  of  plumbing  may  be 
undertaken  ;  as,  for  instance,  in  the  case  of  a  contract  for  the 
erection  of  a  building,  which  may  include  the  doing  of  the 
plumbing  work.  As  I  have  previously  observed,  it  does  not 
operate  to  prevent  the  individual  from  following  the  trade  of 
a  plumber.  It,  merely  and  only,  requires  of  those  who  pro- 
pose to  do  business  as  master  plumbers,  to  submit  to  an 
examination  as  to  their  general  competency.  The  application 
of  the  statute  is  to  persons  following  the  trade  of  a  practical 
plumber.  The  terms  "  trade,  business  or  calling,"  employed 
in  the  statute  are  synonymous  and  have  relation  to  the 
mechanical  employment.  One's  trade  is  that  business  which 
he  has  learned  and  fitted  himself  to  follow  and  when  the 
legislature  speaks  of  a  "  person  intending  to  conduct  the  trade, 
business  or  calling  of  a  plumber,"  it  has  used  the  words,  as 
they  would  naturally  and  ordinarily  be  understood  by  all,  and, 
particularly,  by  that  class  of  the  people  to  whom  they  were 
intended  to  apply. 

So  regarded,  there  can  be  no  reasonable  doubt  that  the 
application  of  the  statutory  provision  is  to  the  person,  wliose 
actual  and  real  occupation  is  that  of  the  practical  plumber. 
It  cannot  have  a  more  extended  application,  nor  comprehend 
those  persons  whose  business  is  not  that  of  the  plumber,  as  it 
is  understood  to  be.  Kindred  occupations  would  not  be 
afiEected.  Whenever  a  person  holds  himself  out  to  the  public 
as  a  plumber,  undertaking  to  do  work  as  such,  he  must,  if  he 
employs  assistants  to  perform  the  work,  comply  with  the  law 
and  procure  his  certificate. 

Nor  is  it  a  ground  of  objection  that,  as  the  statute  was 
intended  to  apply  only  to  master  or  employing  pliimbers,  the 
inference  follows  that  a  monopoly  in  the  business  is  created  or 
sanctioned.  It  may,  or  may  not,  have  been  wiser  that  the 
legislature  should  require  examinations  by,  and  certificates 
from,  the  examining  boards  in  the  case  of  every  person 
engaged  in  the  business  of  plumbing;  but  if  the  act  is  a  step 
in  the  direction  of  something  wliich  will  enure  to  the  public 
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health  and  comfort,  that  it  does  not  go  as  far  as  it  might,  is 
not  a  reason  for  invalidating  it.  I  am  able  to  see  how  this 
act  may  limit  the  number  of  master  plimibers,  and  with  great 
wisdom ;  but  I  am  not  able  to  see  how  any  monopoly  will 
necessarily  follow.  The  purpose  of  the  act  is  in  the  direction 
of  limiting  the  business  to  those  persons  who  will  perform 
the  work,  presumably,  with  some  regard  to  the  public  health 
and  comfort  and  it  would  be  a  misuse  of  language  to  speak  of 
such  provisions  as  creating,  or  even  tending  to  create,  a 
monopoly.  As  well  might  it  be  said  that  to  compel  physicians, 
or  druggists,  to  take  out  licenses,  is  a  provision  giving  a 
monopoly  of  the  particular  business  to  those  who  become 
licensed.  If  the  measure  is  not  so  obvious  a  precaution  in  the 
case  of  plumbers,  as  in  that  of  physicians,  or  of  druggists,  is 
that  a  reason  for  condemning  it,  if  it  may  reasonably  be  con- 
sidered as  some  precaution?  I  think  not  and  I  think  the 
measure,  as  one  relating  to  the  general  health  of  cities,  is  evi- 
dent and  intended  to  be  so  from  the  provisions  of  the  act ; 
which  require  the  board  of  examiners  to  contain  the  chief 
examiner  of  the  city  sewers  and  the  chief  inspector  of  plumb- 
ing of  the  board  of  health ;  which  require  not  only  registra- 
tion with  the  board  of  health,  but  that  the  business  shall  be 
conducted  under  rules  and  regulations  prescribed  by  that 
board,  and  which  authorize  that  body  to  cancel  registrations, 
for  violations  of  rules  and  regulations  for  the  plumbing  and 
drainage  of  the  city. 

Nor  is  the  constitutionality  of  an  act  to  be  determined  by 
the  manner  in  which  its  provisions  may  be  carried  out  by 
those  upon  whom  devolves  the  duty  of  acting  as  examiners. 
If  they  act  unfairly  or  oppressively,  as  alleged  by  the  lelator 
in  his  petition,  that  is  conduct  which  may  call  for  a  remedy 
against  the  persons  who  compose  the  board ;  but  it  does  not 
furnish  ground  for  assailing  the  validity  of  the  statute.  As 
the  act  was  framed  it  provided  for  an  impartial  board,  made 
up  of  persons  to  whom,  in  human  intendment,  such  duties  as 
were  imposed  could  safely  be  entrusted  for  performance. 

I  deem  it  unnecessary  to  refer  to  the  other  objections  to 
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tliis  act  They  were  sufficiently  answered  at  the  Greneral 
Term.  It  is  my  opinion  that  it  would  be  unfortunate  for  the 
public  interests,  if  this  statute  should  be  condemned.  It  is  a 
step  in  a  direction  which  should  be  encouraged ;  for  it  does 
distinctly  relate  to  the  public  health  and  welfare. 
The  order  appealed  from  should  be  affirmed. 

Pbckham,  J.  (dissenting).  I  dissent  from  the  judgment  of 
the  majority  of  the  court  in  this  case.  It  is  unnecessary  to 
enlarge  upon  the  subject,  but  I  desire  to  record  my  grounds 
of  dissent  as  clearly  as  I  can. 

The  act  does  not  state  that  it  is  passed  in  order  to  preserve 
the  public  health.  It  is  sought  to  be  upheld  on  that  ground 
and  as  an  exercise  of  that  branch  of  the  police  power  of  the 
state  which  pertains  to  the  public  health.  It  seems  plain  to 
me  that  the  statute  has  no  legitimate  tendency  to  preserve, 
protect  or  defend  the  public  health.  Any  plumber,  however 
ignorant  of  his  trade  he  may  be,  can,  under  this  act,  be 
employed  to  do  any  kind  of  plumbing  work,  and  without  hav- 
ing his  work  subjected  to  any  kind  of  supervision  or  inspec- 
tion. He  is  absolutely  free  and  so  is  his  work.  The  statute 
only  prohibits  him  from  employing  others  to  work  for  him, 
from  being,  in  other  words,  a  master  plumber.  In  order  to 
become  a  master  plumber  he  must  obtain  this  certificate.  The 
chance  to  obtain  it  lies  through  an  examination  into  his  capac- 
ity and  his  knowledge  of  his  trade,  to  be  certified  to  by  the 
board  of  examiners,  of  which  a  proportion  of  master  plumb- 
ers is  to  form  a  part.  Thus  his  right  to  work  in  his  trade  is 
circumscribed  and  limited  by  force  of  this  statute,  and  he  is 
compelled  to  pay  a  certain  amount  before  he  is  permitted  to 
pass  the  examination. 

It  is  said  this  is  proper  and  right  in  order  that  the  public 
may  have  some  assurance  that  the  master  or  employing 
plumber  is  not  alone  capable  of  following  his  trade  as  such, 
but  that  he  has  sufficient  knowledge  of  the  laws  of  health  as 
applicable  to  plumbing  to  enable  him  scientifically  to  follow 
that  trade  as  a  master  plumber.     It  is  to  be  observed  that  the 
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examination  does  not  necessarily  call  for  any  such  knowledge. 
The  act  can  be  complied  with,  so  far  as  this  examination  is 
concerned,  if  the  applicant  has  but  the  most  ordinary  knowl- 
edge of  the  laws  of  his  trade  and  the  proper  way  to  follow  it 
practically.  It  is  true  the  board  may  demand  much  more 
than  that,  and  much  more  than  was  ever  necessary  to  prac- 
tically pursue  the  trade.  If  such  additional  knowledge  were 
exacted  it  would  be  in  fact  adding  to  the  known  and  ordinary 
qualifications  necessary  to  carry  on  the  well-recognized  trade 
of  a  plumber,  those  other  and  entirely  diflEerent  and  much 
superior  qualifications  necessary  in  one  who  intended  to  con- 
duct the  professional  business  of  a  sanitary  expert  with  regard 
to  systems  and  general  plans  of  plumbing.  The  legislature 
has  no  power  to  impose  such  a  condition  upon  one  desiring 
to  exercise  such  a  trade.  It  has,  as  I  believe,  no  power  to 
prescribe  that  an  individual  who  desires  to  follow  the  trade  of 
a  plumber  shall  be  possessed  of  qualifications  which  do  not 
naturally  pertain  to  such  a  calling,  and  which  are  only  pos- 
sessed by  persons  qualified  for  the  pursuit  of  a  very  different 
occupation,  involving  learning  and  skill  of  an  uncommon 
order.  The  legislature  might  probably  provide  for  a  sanitary 
inspection  of  plumbing  work  and  thus  secure  a  kind  of  work, 
as  to  its  system  and  suJEciency,  which  might  fairly  be  said  to 
tend  towards  the  protection  of  the  health  of  the  general 
public.  But  the  trade  of  the  practical  plumber  is  not  one  of 
the  learned  professions,  nor  does  such  a  tradesman  hold  him- 
self out  in  any  manner  as  an  expert  in  the  science  of  ^'  sanita- 
tion," nor  is  any  such  knowledge  expected  of  him,  and  this 
act,  when  practically  enforced,  may  or  may  not  exact  it  of 
him.  This  board  has  the  very  greatest  and  an  entirely  arbi- 
trary discretion  as  to  what  qualifications  it  will  exact  from  the 
applicant.  It  may  make  an  examination  which  none  but  an 
expert  in  sanitary  knowledge  could  pass,  or  it  may  make  the 
examination  entirely  perfunctory.  Judging  from  the  other 
features  of  the  act,  it  will  depend  upon  considerations  which 
are  foreign  to  any  question  of  health  as  to  what  kind  of 
examination  will  be  made. 
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If  the  broader  and  more  severe  examination  is  held,  or  the 
greater  qualification  is  insisted  on,  the  imposition  of  such  a 
condition  in  the  case  of  a  workman  npon  his  natural  right  to 
work  at  his  ordinary  trade  renders  the  act  under  which  such  a 
condition  can  be  imposed  unconstitutional.  Whether  in  all 
cajses  the  condition  would  be  insisted  on  is  immaterial.  It  is 
the  power  to  insist  upon  it  under  the  law  which  makes  the  law 
itself  void. 

And  yet,  if  the  more  severe  examination  is  not  made,  and 
the  superior  qualification  exacted,  the  act  is  absolutely  worth- 
less as  a  health  measure.  If  it  is  intended  as  an  act  simply  to 
secure  the  ordinary  capacity  necessary  for  the  prosecution  of 
the  trade  of  a  plumber,  it  is  useless  and  vexatious,  and  not  a 
health  regulation  in  any  form.  If  it  exact  more,  it  is  an 
improper  addition  to  the  qualifications  of  a  simple  tradesman. 
This  act  permits  the  greater  exaction  to  be  made. 

It  seems  to  me  very  absurd  to  treat  this  statute  as  one  which 
in  any  possible  manner  affects,  or  which  was  really  intended 
to  affect,  the  public  health.  And  whbn  it  is  seen » that  the 
work  of  the  master  plumber  may  be  performed  by  journey- 
men who  have  been  subjected  to  no  o£Scial  examination,  and 
whose  work  need  not  be  examined  by  any  one,  not  even  by 
the  master  plumber  himself,  the  radical  failure  of  the  act  to 
really  protect  the  public  health  is  quite  apparent.  Sewer  gas 
is  dangerous,  but  exactly  how  to  treat  the  matter  of  plumbing 
in  order  to  run  the  least  danger  therefrom,  is  a  subject  for 
professional  learning  and  skill,  except  as  to  the  narrow  part 
of  the  tradesman-plumber^  which  is  to  see  to  it  that  his  pipes 
do  not  leak,  and  that  they  do  not  permit  the  escape  of  gas. 
This  part  is  mechanical  and  easily  understood,  and  is  the  part 
which  the  tradesman  performs,  and  the  system,  the  proper 
arrangement  thereof,  and  such  kindred  questions,  are  for  the 
determination  of  a  more  scientific  and  a  more  learned  body  of 
men. 

The  examination  provided  for  by  this  act,  if  conducted  for 
the  sole  purpose  of  discovering  the  qualifications  of  an  appli- 
cant in  regard  to  those  matters  which  pertain  and  are  germane 
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to  the  real  and  practical  trade  of  a  plumber,  will  not  have 
the  slightest  tendency  to  discover  whether  he  has  also  the 
requisite  knowledge  to  enable  him  to  act  as  a  sanitary  expert. 

Taking  the  act  as  a  whole,  it  would  seem  quite  apparent 
that  its  purpose  is  to  enable  the  employing  plumbers  to  create 
a  sort  of  guild  or  body  among  themselves,  into  which  none  is 
to  be  permitted  to  enter  excepting  as  he  may  pass  an  exami- 
nation, the  requisites  of  which  are  not  stated,  and  where  his 
success  or  failure  is  to  be  determined  by  a  board  of  which 
some  of  their  own  number  are  members.  In  order  to  be  at 
liberty  to  exercise  his  trade  as  a  master  plumber  he  must  pass 
this  examination  and  become  a  member  of  this  favored  body. 
It  is  difficult  for  me  to  see  the  least  resemblance  to  a  health 
regulation  in  all  this. 

I  think  the  act  is  vicious  in  its  purpose  and  that  it  tends 
directly  to  the  creation  and  fostering  of  a  monopoly. 

It  seems  to  me  most  unfortunate  that  this  court  should,  by 
a  strained  construction  of  the  act  as  a  health  law,  give  its  sanc- 
tion to  this  kind  of  pernicious  legislation.  We  shut  our  eyes 
to  the  evident  purpose  of  the  statute,  and  by  means  of  maxims 
well  enough  in  their  way,  but  sadly  but  of  place  here,  impute 
a  purpose  to  the  legislature  which  it  plainly  did  not  have,  and 
which,  if  it  did  have,  it  has  failed  to  carry  out,  even  conced- 
ing that  the  purpose  could  be  legitimately  effected  by  other 
means.  This  measure  detracts  from  the  liberty  of  the  citizen 
acting  as  a  tradesman  in  his  efforts  to  support  himself  and  his 
family  by  the  honest  practice  of  a  useful  trade,  and  I  think 
no  court  ought  to  sanction  such  legislation  unless  it  tends 
much  more  plainly  than  does  this  act  towards  the  preservation 
of  the  health  and  comfort  of  the  public. 

I  think  the  orders  of  the  courts  below  were  wrong  and 
should  be  reversed  and  the  prisoner  discharged. 

Andrews,  Ch.  J.,  Finch  and  Haight,  J  J.,  concur  with 
Gray,  J.,  for  affirmance. 

O'Brien  and  Bartlbtt,  JJ.,  concur  with  Pbokham,  J.,  for 
reversal. 

Order  affirmed. 
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Joseph  Bibd,  as  Eeceiver,  etc.,  Respondent,  v.  Adaline  M. 
Merelee  et  al.,  Respondents,  et  al..  Appellants. 

The  will  of  M.  contained  this  clause,  "If,  after  all  the  legacies  are  paid 
in  full,  there  should  be  anything  left  of  my  estate,  the  same  to  be  divided 
and  paid  to  the  Methodist  Episcopal  churches  in  the  Ninth  ward  of  the 
city  of  New  York,  according  to  the  number  of  members,  to  buy  coal 
for  the  poor  of  said  churches."  In  an  action  to  construe  said  provision, 
it  was  conceded  that  the  churches  designated  were  duly  incorporated, 
with  power  to  take  by  bequest  for  the  relief  of  the  poor.  Held,  that  the 
testator  contemplated  no  trust,  but  simply  made  a  bequest  to  the 
churches,  and  that  the  same  was  valid. 

^b9dickY.  Town  of  Hempstead  (126  N.  Y.  681),  distinguished. 

8eheU  V.  Merfdee  (76  Hun,  74),  reversed. 

(Argued  January  18,  1895;  decided  February  6,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  at  the  January  term,  1894,  which  reversed  a 
judgment  construing  the  will  of  George  F.  Merklee,  deceased, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Lemud  Skidmore  ior  Methodist  Episcopal  churches,  appel- 
lants. Church  corporations  are  empowered  to  acquire  real  and 
personal  property  for  the  use  of  the  church,  congregation  or 
society,  or  other  pious  uses ;  and  they  are  specially  authorized 
to  employ  such  property  for  the  relief  of  the  poor,  and  to  hold 
and  administer  property  according  to  the  discipline,  rules  and 
usages  of  the  denomination  to  which  their  members  belong. 
(  WiUia/ms  v.  WiUiams,  8  N.  Y.  525  ;  T.  Seminary  v.  J^d- 
loggj  16  id.  89 ;  Beehnan  v.  Bonsor^  23  id.  310 ;  Pricha/rd 
V.  Thompson^  95  id.  81;  Wetmore  v.  Parker^  62  id.  457; 
HoUcmd  V.  Alcochy  108  id.  337.)  Although  the  gift  to  the 
churches  was  coupled  by  the  testator  with  the  expression  "  to 
purchase  coal  for  the  poor  of  said  churches,"  yet,  as  the  gift 
is  absolute,  this  expression  should  merely  be  held  to  indicate 
a  wish  or  desire  on  the  part  of  the  testator  that  the  moneys 
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BO  given  should  be  used  for  one  only  out  of  the  many  objects 
of  said  church  corporations.  {In  re  Teed^  59  Hun,  69 ;  In 
re  WUliains^  64  id.  164 ;  Tlwrpe  v.  Owen,  2  Hare,  607 ;  Em 
pa/rU  Payne,  2  Y.  .&  C.  636 ;  In  re  City  qf  Rochester ,  110 
N.  Y.  166 ;  Schult  v.  Moll,  132  id.  127.)  In  making  his 
residuary  bequest  to  the  Methodist  Episcopal  churches  in  the 
ninth  ward  of  this  city  it  will  be  presumed  that  the  testator 
intended  to  confine  his  bequest  to  such  churches  as  were  incor- 
porated and  authorized  by  law  to  take  a  bequest.  {Power  v. 
Cassidy,  16  Hun,  294;  79  IST.  Y.  602.)  The  gift  to 
the  churches  in  the  ninth  ward  was  a  gift  to  a  class ;  when 
a  bequest  is  made  to  a  class,  if  any  members  of  the 
class  can  take,  they  take  the  whole.  The  subject  of  the 
gift  in  such  a  case  can  never  be  partly  disposed  of  and 
partly  undisposed  of.  (1  Jarman  on  Wills,  535 ;  2  Redf. 
on  Wills,  119;  Downing  v.  Marshall,  28  N.  Y.  374.) 
The  law  now  expressly  recognizes  and  sanctions  all  the  usages 
and  customs  of  religious  societies  as  actually  existing  and 
identifies  the  civil  organization  with  the  religious  body.  {F. 
B.  P,  'Church  V.  Bowden,  14  Abb.  [N.  C]  356 ;  Laws  of 
1875,  chap.  79;  Laws  of  1876,  chap.  176;  Laws  of  1893, 
chap.  701.) 

William  D.  UdeU  for  Jane  Street  Church,  appellant.  The 
legacy  given  by  the  residuary  clause  of  the  testator's  will  was  an 
absolute  gift  to  the  Methodist  Episcopal  churches  in  the  Ninth 
ward  of  the  city  of  New  York,  to  be  used  by  those  corpora- 
tions in  assisting  the  poor  of  their  congregations,  a  duty  which 
they  are  continually  discharging.  From  the  words  of  the  will 
and  the  nature  of  the  bequest,  the  question  of  perpetuity  does 
not  enter  into  the  case.  {In  re  Teed,  59  Hun,  63,  68;  Laws 
of  1813,  chap.  60,  §  4;  Laws  of  1875,  chap.  79,  §§  3,  4.) 
Courts  look  with  favor  upon  donations  for  a  charitable  or 
religious  purpose,  and  will  endeavor  to  carry  them  into  eflfect, 
if  it  can  be  done  consistently  with  the  rules  of  law.  (Perry 
on  Trusts,  §§  699,  701 ;  Owens  v.  M.  Society,  14  N.  Y.  380, 
408 ;  Power  v.  Cassidy,  79  id.  602 ;  Williams  v.  Williams^ 
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8  id.  525  ;  Zevy  v.  Zevy,  33  id.  97 ;  Wetmore  v.  Parker,  52 
id.  450.)  The  legatees  being  so  defined  that  the  direction  as 
to  the  use  of  the  legacy  can  be  carried  out,  there  is  no  force 
in  the  contention  made  by  the  contesting  defendants  that  the 
beneficiaries  are  too  indefinite  or  uncertain.  Therefore,  the 
bequest  given  by  the  residuary  clause  of  the  testator's  will  is 
valid,  and  the  defendant  churches  take  the  same  as  an  absolute 
gift  to  be  used  in  the  discharge  of  their  functions.  (  WiUiams 
V.  Williams,  8  N.  Y.  525 ;  Power  v.  Cassidy,  79  id.  602 ; 
BeeJcmam^  v.  Bonsor,  23  id.  298 ;  Le  Couteulx  v.  Buffalo,  33 
id.  333;  Vail  v.  Z.  7.  B.  R.  Co.,  106  id.  283;  Fosdick  v. 
Tovm  of  Hempstead,  125  id.  581.) 

Fernando  Solinger  for  African  Methodist  Church,  appel- 
lant. There  is  no  uncertainty  or  want  of  a  person  or  certain 
body  to  take.  The  bequest  to  the  churches  is  a  direct  gift. 
{In  re  Look,  54  Hun,  635  ;  RippeU  v.  Schlegel,  55  id.  183 ; 
In  re  Bailey,  24  Abb.  [N.  C]  206.) 

James  Otis  Iloyt  for  receiver.  The  gift  to  the  Methodist 
Episcopal  churches  in  the  Ninth  ward  of  the  city  of  New 
York,  according  to  the  number  of  members,  to  buy  coal  for 
the  poor  of  said  churches,  is  an  absolute  gift  to  corporations 
duly  incorporated  and  empowered  to  take  for  one  of  the  pur- 
poses for  which  they  were  incorporated,  and  is  not  a  trust. 
(  WiUiams  v.  Williams,  8  N.  Y.  525 ;  Wetmore  v.  Parker,  52 
id.  450 ;  Vail  v.  Z.  Z  R.  R.  Co.,  106  id.  283 ;  Le  Couteulx 
V.  City  of  Buffalo,  33  id.  333 ;  Holland  v.  Alcock,  108  id. 
312.)  The  words  "  to  buy  coal  for  the  poor "  do  not  consti- 
tute a  trust.  They  do  not  say  so,  and  while,  if  it  were  neces- 
gary  1;o  prevent  intestacy,  such  an  interpretation  might  be  put 
upon  them,  such  an  interpretation  here  would  defeat  testacy, 
importing  a  trust  merely  to  declare  it  void.  (  Weeks  v.  Corn- 
wall,  104  N.  Y.  325;  In  re  Verplanck,  91  id.  442;  Vamder- 
pod  V.  Loew,  112  id.  175 ;  Oxley  v.  Lane,  35  id.  340.) 

T.  W.  Tyng  for  respondents  Ludwig  and   others.     The 
intention  of  the  testator  was  clearly  to  create  trusts  for  the 
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purchase  and  distribution  of  coal.  (1  Jarraan  on  Wills  [5th 
ed.],  604  ;  Perry  on  Trusts,  §  115  ;  Gross  v.  Moore^  68  Hun, 
412;  141  N.  Y.  559;  FosdicJcY.  Town  of  Hempstead,  125 
id.  581 ;  In  re  IngersoU,  131  id.  573 ;  Gross  v.  Moore,  68 
Hun,  412.)  The  trusts  created  by  the  will  were  void  for  want 
of  ascertainable  beneficiaries.  {Tilden  v.  Green,  130  N.  Y. 
29;  In  re  Ingersoll,  131  id.  573;  Hope  v.  Brewer,  136  id. 
126 ;  Fosdick  v.  Town  of  Hempstead,  125  id.  581.)  Chapter 
701  of  the  Laws  of  1893  has  no  application  to  this  case. 
{Dammit  v.  Oshorn,  140  N.  Y.  30.) 

S.  St.  J.  McCutclien  for  respondents  Merklee.  The 
bequest  sought  to  be  made  by  the  twentieth  item  of  the  will 
is  not  an  absolute  gift  to  the  churches,  coupled  with  a  mere 
expression  by  the  testator  of  a  wish  or  desire  that  the  moneys 
so  given  should  be  used  for  the  expressed  purpose.  {Gross 
V.  Moore,  59  Hun,  412 ;  141  N.  Y.  559.)  Ko  absolute  gift 
to  the  churches  being  intended  by  the  testator,  he  must  have 
purposed  trusts  of  an  ascertainable  fund  (the  residue),  in  trus- 
tees (the  churches),  for  a  definite  purpose  (to  buy  coal),  in 
favor  of  beneficiaries  (the  poor  of  said  churches),  and  such 
trusts  must  fail  for  lack  of  detiniteness  in  the  beneficiaries. 
(Perry  on  Trusts,  §  115  ;  Holland  v.  Alcock,  108  N.  Y.  312  ; 
Fosdick  V.  Town  of  Hempstead^  125  id.  581;  Tilden  v. 
Green,  130  id.  29 ;  Hope  v.  Brewer,  136  id.  136 ;  White  v. 
Fisk,  22  Conn.  50 ;  Beall  v.  Drane,  25  Ga.  430 :  Wilderman 
V.  Man/er,  8  Md.  551  ;  Needles  v.  Martin,  33  id.  609.) 

Bartlett,  J.  This  is  an  action  to  construe  item  20  in  the 
last  will  and  testament  of  George  F.  Merklee,  deceased,  which 
reads  as  follows : 

"  Item  20. —  If  after  all  the  legacies  are  paid  in  full  there 
jshould  be  anything  left  of  my  estate,  the  same  to  be  divided 
And  paid  to  the  Methodist  Episcopal  Churches,  in  the  Ninth 
ward  of  the  city  of  New  York,  according  to  the  number  of 
members,  to  buy  coal  for  the  poor  of  said  churches." 

The  General  Term  of  the  first  department  reversed  the 
judgment  of  the  Special  Term  adjudging  this  to  be  a  valid 
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bequest  to  the  cliurclies  named,  and  held  that  a  trust  wae 
Bought  to  be  created  which  was  void,  as  the  beneficiaries  were 
unascertained  and  indefinite. 

We  are  unable  to  agree  with  the  learned  General  Term,  and 
are  of  opinion  that  the  testator  contemplated  no  trust,  but 
made  a  valid  bequest  to  the  churches. 

This  court  in  Wetinore  v.  Parker  (52  N.  Y.  450)  held  that 
a  bequest,  similar  in  its  essential  features  to  the  one  at  bar, 
did  not  create  a  trust. 

In  that  case  the  testator  gave  $25,000  to  the  Utica  Orphan 
Asylum,  to  be  perpetually  invested  by  the  trustees  or  man- 
agers in  a  certain  manner,  and  the  interest  and  income  to  be 
expended  for  the  support  and  maintenance  of  the  asylum. 

This  bequest  was  claimed  to  be  invalid  upon  the  ground 
that  it  created  a  perpetuity  in  violation  of  the  statute  pro- 
hibiting the  suspension  of  the  absolute  ownership  of  personal 
property  beyond  two  lives  in  being. 

After  disposing  of  this  objection  and  holding  that  the  pro- 
visions of  the  statute  against  perpetuities  did  not  apply  to 
fluch  a  bequest,  Church,  Ch.  J.,  writing  the  opinion  of  the 
court,  uses  this  language  :  "  The  income  only  of  the  perma- 
nent endowment  of  such  an  institution  can  be  used  with  safety 
to  its  very  existence.  Any  other  course  would  frustrate,  and, 
sooner  or  later,  destroy  its  usefulness. 

"No  mortmain  law,  restrictive  as  they  have  sometimes 
been,  ever  prevented  the  donors  from  making  their  gifts  in 
such  terms  as  would  preserve  the  principal  from  dissipation. 
It  does  not  create  a  trust  in  any  such  sense,  as  that  term  is 
applied  to  property.  The  corporation  uses  the  property  in 
accordance  with  the  laws  of  its  creation  for  its  own  purposes, 
and  the  dictation  of  the  manner  of  its  use,  within  the  law,  by 
the  donor,  does  not  aflEect  its  ownership  or  make  it  a  trustee. 
A  person  may  transform  himself  into  a  trustee  for  another, 
but  he  cannot  be  a  trustee  for  himself." 

In  the  case  before  us  there  is  nothing  in  the  language 
employed  by  the  testator  that  indicates  an  intention  to  create 
a  trust. 
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In  tlie  first  place,  he  seems  to  have  been  in  doubt  as  to  liis 
estate  resulting  in  a  residue  after  carrying  out  the  provisions 
of  his  will.  His  language  is :  "  If,  after  all  the  legacies  are 
paid  in  full,  there  should  be  anything  left  of  my  estate,  the 
same  to  be  divided  and  paid  to  the  Methodist  Episcopal 
Churches  of  the  Ninth  ward  of  the  city  of  New  York,  accord- 
ing to  the  number  of  members,  to  buy  coal  for  the  poor  of 
said  churches." 

We  have  here  a  direct  and  simple  gift  made  in  terms  that 
exclude  any  idea  of  trust.  There  is  not  even  a  direction  to 
invest  the  principal  and  expend  the  income. 

It  is  admitted  that  the  churches  designated  are  duly  incor- 
porated and  have  the  power  to  take. 

The  validity  of  such  a  gift  has  not  been  legally  open  to 
question  in  this  state  since  the  case  of  Williams  v.  WilUams 
(8  N.  Y.  525),  where  a  bequest  to  the  trustees  of  the  Presby- 
terian Church  and  congregation  in  the  village  of  Huntington, 
in  trust  for  the  support  of  a  minister  of  that  church,  from  the 
income  of  an  invested  fund,  was  sustained  as  a  valid  bequest. 

It  was  there  held  that  the  provisions  of  the  Revised  Stat- 
utes against  perpetuities  do  not  affect  the  property  given  in 
perpetuity  to  religious  or  charitable  institutions. 

While  this  case  has  been  disapproved  as  to  another  bequest 
involving  the  existence  of  the  English  system  of  charitable 
uses  in  this  state,  its  decision  sustaining  the  bequest  referred 
to  has  not  only  never  been  questioned,  but  has  been  expressly 
approved  in  subsequent  cases  in  this  court.  ( Vide,  Wet- 
more  V.  Parker  J  52  N.  Y.  457 ;  Holland  v.  Alcock,  108  id. 
337.) 

In  HoUamd  v.  Alcock  (108  N.  Y.  337)  Judge  Rapallo, 
after  commenting  upon  the  present  condition  of  the  law  on 
this  subject,  says :  "  Under  this  system,  many  doubtful  and 
obscure  questions  disappear  and  give  place  to  the  more  simple 
inquiry  whether  the  grantor  or  devisor  of  a  fund  designed  for 
(jharity  is  competent  to  give,  and  whether  the  organized  body 
is  endowed  by  law  with  capacity  to  receive  and  to  hold  and 
administer  the  gift." 
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In  the  case  at  bar  both  these  questions  must  be  answered  in 
the  affirmative. 

It  is  not  denied  that  the  gift  of  money  to  buy  coal  for  tlie 
poor  of  the  churches  named  is  directly  within  the  provisions 
of  the  various  statutes  defining  the  powers  and  objects  of  the 
corporations  interested. 

They  are  empowered  to  acquire  real  and  personal  property, 
in  a  limited  amount,  for  the  use  of  the  church,  or  other  pious 
uses,  and  they  are  permitted  to  employ  such  property,  among 
other  objects,  for  the  relief  of  the  poor. 

The  fact  that  the  testator  has  designated  the  purpose  for 
which  this  legacy  must  be  used  does  not  indicate  a  desire 
upon  his  part  to  create  a  trust.  If  it  were  necessary  in  order 
to  sustain  the  bequest  these  words  of  designation  by  the  tes- 
tator might  be  treated  as  merely  precatory,  but  we  think  it 
was  entirely  competent  for  him  to  apply  his  bounty  to  the 
whole  or  any  one  or  more  of  the  various  purposes  for  which 
the  corporations  are  authorized  to  hold  property.  This  is 
fully  reasoned  b;^  Judge  Denio  in  Willuims  v.  WiUiains  (8 
N.  Y.  at  bottom  page  530). 

The  fundamental  error  in  this  case,  in  the  court  below,  and 
in  cases  that  are  frequently  coming  to  the  attention  of  this 
court,  is  the  failure  to  recognize  the  fact  that  gifts  to  religious 
and  charitable  corporations  to  aid  in  carrying  out  the  purposes 
for  which  they  are  organized,  whether  by  expending  the 
principal  of  a  bequest,  or  the  income  of  a  bequest  to  be 
invested  in  perpetuity,  do  not  create  a  trust  in  any  legal  sense, 
do  not  oflEend  against  the  statutes  of  perpetuities,  are  not  to  be 
judged  by  any  of  the  well-known  rules  pertaining  to  the  law 
of  trusts  as  applied  to  private  individuals. 

It  would  be  impossible  at  this  late  day  to  add  anything  to 
the  learned  discussion  of  the  foremost  judges  and  counsel  of 
this  state  in  a  legal  contest  which  assailed  the  case  of  Wil- 
liams V.  Williams  (8  N.  Y.  525)  in  so  far  as  it  sustained  the 
English  doctrine  of  trusts  for  charitable  uses  and  resulted  in 
establishing  that  the  doctrine  had  no  place  in  our  juris- 
prudence, but  that  a  system  created  by  the  statute  law  of  the 
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state  of  organized  corporate  bodies  with  power  to  administer 
public  charities,  and  legal  capacity  to  receive  and  hold  prop- 
erty for  that  purpose,  was  intended  to  take  its  place.  {Hol- 
la^ V.  Alcock,  108  K  Y.  312.) 

Gifts  to  these  corporations  can  be  made  without  invoking 
the  aid  of  trusts. 

The  mortmain  policy  of  this  state  is  very  simple,  and  is 
illustrated  in  the  charters  of  our  religious  and  charitable  cor- 
porations. The  amount  of  property  which  they  may  take  and 
hold  in  mortmain  is  restricted ;  but  their  ownership  is  abso- 
lute and  only  qualified  by  their  artificial  nature.  ( Wetmore 
V.  Parker,  52  N.  Y.  458.) 

The  respondents  urged  that  the  case  of  Fosdick  v.  Town  of 
Hempstead  (125  N.  Y.  581)  is  an  authority  sustaining  the 
"views  of  the  General  Term. 

The  point  decided  in  that  case  leads  to  no  such  conclusion, 
and  the  decision  is  in  harmony  with  the  views  we  here 
express.  In  that  case  a  bequest  to  the  town,  in  trust,  in  per- 
petuity, for  the  benefit  of  the  poor  of  the  town,  not  confined 
to  those  for  whose  support  it  was  under  a  statutory  liability, 
was  held  invalid  for  want  of  an  ascertained  beneficiary.  It 
was  further  held  that,  in  the  absence  of  a  special  grant  of 
power  by  statute,  a  town  cannot  act  as  trustee  of  property 
given  for  charitable  purposes. 

Judge  Peckham,  after  a  review  of  many  of  the  authorities 
beginning  with  the  Williams  case,  uses  this  language  :  "  It  is 
this  circumstance  that  the  gift  in  this  case  is  not  for  corporate 
purposes,  which  takes  it  out  of  the  principle  upon  which  the 
cases  cited  were  decided. 

"  The  cases  of  Wetmore  v.  Parker  (52  N.  Y.  459) ;  Le 
Couteulx  V.  City  of  Buffalo  (33  id.  333) ;  Vail  v.  Zong  Island 
Pailroad  Co.  (106  id.  283),  were  all  instances  of  a  gift  to  a 
corporation  having  power  to  take  for  the  purposes  that  the  gift 
was  intended,  and  hence  a  direction  accompanying  the  gift  that 
it  was  to  be  used  only  for  a  corporate  purpose,  or  that  the 
income  only  was  to  be  used,  did  not  create  a  trust. 

"  It  was  simply  saying  that  the  gift  was  for  the  purpose  of 
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aiding  the  corporation  in  the  discharge  of  some  of  its  corporate 
functions." 

The  judgment  appealed  from  should  be  reversed  and  the 
judgment  of  the  Special  Term  affirmed,  with  one  bill  of  coetB 
to  the  defendant  churches. 

All  concur. 

Judgment  accordingly. 


Daniel  McCampbell,  Respondent,  v.  The  Ounaed  Steam- 
ship Company  (Limited),  Appellant. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  defendant's  negligence  these  facts  appeared :  Plaintiff,  an 
experienced  longshoreman,  was  employed  by  defendant  to  assist  in. 
unloading  one  of  its  steamers.  A  skid  extended  from  the  steamer  to  the 
dock ;  this  was  placed  in  position  by  other  longshoremen  and  tied  to  a 
'*  mouthpiece,"  so  called,  on  the  dock  by  lanyards,  so  as  to  permit  the 
skid  and  mouthpiece  to  move  back  and  forth  with  the  movements  of 
the  vessel.  Plaintiff  went  up  the  skid  on  to  the  deck  with  a  truck,  at 
which  time  the  skid  and  mouthpiece  were  in  apparent  position,  but  on 
his  return  with  the  loaded  truck,  because  of  their  not  being  securely 
tied  together,  they  had  separated  five  or  six  inches.  The  wheels  of  the 
truck  dropped  into  the  opening,  throwing  out  the  load,  which  fell  upon 
plaintiff.  No  complaint  was  made  except  as  to  the  improper  fastening  of 
the  skid  to  the  mouthpiece.  Defendant's  counsel  requested,  but  the  court 
refused  to  charge,  that  ''  if  defendant  furnished  suitable  appliances  for 

'  securing  the  mouthpiece  to  the  skid  and  the  injury  occurred  because 
the  mouthpiece  was  not  properly  secured  the  plaintiff  cannot  recover." 
Held,  error ;  that  if  this  work  was  improperly  done  it  was  the  negligent 
act  of  plaintiff's  co-empTbyees;  and  that  the  question  was  not  affected  by 
the  fact  that  plaintiff  was  not  present  when  the  skid  and  mouthpiece 
were  rigged. 

(Argued  January  18,  1895 ;  decided  February  5,  1805.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  12,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  D.  Sturges  for  appellant.  The  evidence  failed  to 
show  negligence  on  the  part  of  the  defendant.  {BuUer  v. 
Townsend,  126  N.  Y.  105 ;  Hudaon  v.  S.  S.  Co.,  110  id.  625 ; 
Hogan  v.  Smith,  125  id.  774;  Ilusaey  v.  Coger,  112  id.  614; 
FiVbert  v.  Comjxmy,  121  id.  207 ;  Pickett  v.  S.  S.  Co.,  12 
Daly,  441 ;  Judson  v.  Village  of  Glean,  116  K".  Y.  655 ; 
BauUc  V.  B.  E.  Co.,  59  id.  356,  366 ;  Dwight  v.  G.  Co.,  103 
id.  359 ;  Sutton  v.  R.  B.  Co.,  66  id.  247.)  Experience  hav- 
ing proved  that  the  appliances  used  for  discharging  the  cargo 
were  adequate,  defendant  cannot  be  held  liable  for  continuing 
such  use.  {Sweeney  v.  B.  Co.,  101  N.  Y.  520 ;  Burke  v. 
Witherhee,  98  id.  562 ;  Marsh  v.  Chickering,  101  id.  396 ; 
Hickey  v.  Taafe,  105  id.  26 ;  Stringham  v.  Hilton,  111  id. 
188;  Byrnes  v.  R.  R.  Co.,  113  id.  251;  Wehler  v.  Piper, 
109  id.  496;  Kenny  v.  C.  Co.,  20  J.  &  8.  434;  CuOen  v. 
Norton,  126  N.  Y.  1 ;  McCampbell  v.  C.  Co.,  13  N.  Y.  Supp. 
288.)  The  accident  was  the  result  of  a  risk  incident  to  plain- 
tiflPs  employment.  {Crown  v.  Orr,  140  N.  Y.  450 ;  Williams 
V.  R.  R.  Co.,  116  id.  628.)  The  defendant  is  not  liable  for 
the  acts  of  Craven,  the  head  stevedore.  {Loughlan  v.  State, 
105  N.  Y.  159 ;  Crispin  v.  Bablitt,  81  id.  516 ;  Malone  v. 
Hathaway,  64  id.  5 ;  Hqffnagle  v.  R.  R.  Co.,  55  id.  608 ; 
Slater  v.  Jewett,  85  id.  16.) 

Oeo7'ge  William  Hart  for  respondent.  The  negligence  of 
the  defendant  was  clearly  proved.  It  is  the  duty  of  a  master 
to  furnish  to  his  servants  "  adequate  and  suitable  tools  and 
implements  for  his  use  and  a  safe  and  proper  place  in  which  to 
prosecute  his  work."  {Pantzar  v.  T.  F.  M.  Co.,  99  N.  Y. 
376;  Bemigy.  Steinway,  101  id.  574;  McGovernY.  C.  V. 
R.  R.  Co.,  123  id.  287.)  The  defendant  failed  in  its  duty  to 
furnish  a  proper  and  safe  appliance  with  which  to  perform  the 
work.  {Caughtey  v.  O.  W.  Co.,  56  N.  Y.  124;  Be7izig  v. 
Steinway,  101  id.  547.)  The  duty  which  the  defendant  failed 
Sickles— Vol.  XCIX.         70 
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to  perform  was  one  which  could  not  be  delegated  so  as  to 
relieve  defendant  of  any  responsibility.  [FvUer  v.  Jewett^  80 
N.  Y.  46 ;  Benzig  v.  Steinway,  101  id.  547 ;  Goodrich  v.  iV". 
Y.  a  (&  IL  R.  R.  R.  Co.,  116  id.  402 ;  Ford  v.  Z.  S.  <&  Jf. 
S.  R.  R.  Co.,  124  id.  498 ;  Kram  v.  Z.  7.  R.  R.  Co.,  123  id. 
15 ;  Steuben  v.  McEntee,  142  id.  204.)  The  danger  arising 
from  the  use  of  the  insecure  appliances  was  not  among  the 
risks  assumed  by  the  plaintiflE  when  he  undertook  the  work 
without  objection.  {McGovern  v.  G.  V.  R.  R.  Co.,  123  N.  Y. 
288 ;  Sain  v.  Smith,  89  id.  384 ;  Davidson  v.  Cornell,  132 
id.  235.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  while  in  the 
employ  of  the  defendant  company.  The  plaintiff  was  an 
experienced  longshoreman.  On  the  23d  day  of  August^ 
1883,  he  entered  the  employ  of  the  defendant  at  pier  40, 
North  river,  in  the  city  of  New  York,  to  assist  in  the  unload- 
ing of  the  company's  steamship  "  Gallia."  He  with  another 
employee  was  directed  to  take  a  four-wheeled  truck  and 
transfer  drums  of  caustic  soda  from  the  deck  of  the  vessel  to 
the  dock.  The  ship  arrived  the  evening  before  and  had  been 
moored  to  the  dock.  Longshoremen  in  the  employ  of  the 
company  then  rigged  the  gangways.  A  skid,  variously  esti- 
mated from  twenty  to  twenty-eight  feet  in  length,  and  seven 
feet  wide,  was  placed  in  position  with  one  end  upon  the  deck 
of  the  vessel  and  the  other  upon  the  dock.  It  was  secured  to 
the  side  of  the  ship  by  means  of  ring  bolts  and  upon  the  dock 
it  was  attached  to  a  mouthpiece,  so  called,  tapering  to  an  edge, 
by  lanyards  tied  through  rings  so  as  to  allow  the  skid  and 
mouthpiece  to  move  backwards  and  forwards  upon  the  dock, 
following  the  movements  of  the  vessel  produced  by  the  action 
of  the  water.  At  the  time  of  the  accident  the  tide  was  high 
and  the  deck  of  the  vessel  in  consequence  was  six  or  seven 
feet  above  the  dock.  The  plaintiff  and  his  associate  took  the 
truck,  drew  it  up  the  skid  on  to  the  vessel,  and  placed  it  in 
position.     Two  drums  of  soda  were  then  raised  from  the  hold 
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of  the  vessel  by  means  of  a  winch  and  placed  on  the  trucks 
A  piece  of  dunnage  wood,  tapered  at  one  end,  was  then 
placed  under  the  forward  drum  of  soda  as  a  chock  to  keep 
them  from  rolling,  and  two  other  pieces  of  wood  were  placed 
through  the  spokes  of  the  hind  wheels  to  act  as  brakes  in 
going  down  to  the  dock.  The  plaintiff  then  started  down  the 
skid,  drawing  the  truck  after  him.  When  he  was  about  half 
way  down,  some  one  cried  out,  and  he  glanced  back ;  saw  tliat 
the  chock  was  slipping  off  and  the  drums  rolling  forward. 
He  then  started  to  run  ;  but  the  front  wheels  of  the  truck 
dropped  into  an  opening  between  the  end  of  the  skid  and  the 
mouthpiece  five  or  six  inches  in  width,  causing  a  sudden  jerk 
of  the  handle  of  the  truck,  which  threw  him  down,  and  the 
drums  of  soda  fell  upon  his  foot,  crushing  it.  Neither  party 
had  before  noticed  that  the  mouthpiece  was  not  securely  tied 
to  the  skid.  It  was  in  apparent  position  when  the  plaintiff 
and  his  associate  drew  the  truck  up  on  to  the  vessel ;  and  had 
it  been  in  place  when  the  plaintiff  was  running  down  the  skid, 
presumably,  he  would  have  escaped  injury. 

At  the  conclusion  of  the  evidence  the  defendant  moved  for 
a  dismissal  of  the  complaint  on  the  grounds :  First  "  That  no* 
negligence  on  the  part  of  the  defendant  has  been  shown." 
Second,  "  That  if  the  plaintiff  was  injured  through  the  fact 
that  the  mouthpiece  had  become  separated  from  the  skid  during 
the  operation  of  the  work,  either  because  it  was  not  originally 
securely  fastened,  or  was  not  fastened  tightly  after  it  had 
become  loosened,  then  it  is  the  fault  of  a  fellow-servant  and 
not  of  the  company."  Third.  "  That  the  risk  was  open  and 
obvious,  and  the  plaintiff  accepted  the  risk  when  he  entered 
into  the  service."  Fourth,  "  That  there  was  no  notice  of  this 
defect  in  the  skid  and  mouthpiece  which  had  been  brought 
home  to  the  defendant,"  etc.  The  motion  was  denied  and  an 
exception  taken. 

The  court,  in  its  charge  to  the  jury,  limited  its  considera- 
tion, upon  the  question  of  negligence,  to  the  suflSciency  of  the 
skid  and  mouthpiece  and  the  diameter  of  the  opening 
between  them.     It  was  then  requested  by  the  defendant  to 
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charge  that  "  if  the  defendant  furnished  suitable  appliances 
for  securing  the  mouthpiece  to  the  skid,  and  the  injury  occur- 
red because  the  mouthpiece  was  not  properly  secured,  the 
the  plaintiff  cannot  recover."  And  again:  "If  the  defend- 
ant's employees  who  rigged  the  skid  and  mouthpiece  were 
fellow-servants  of  the  plaintiff,  and  if  the  injury  was  occasioned 
by  their  negligence  alone,  the  plaintiff  cannot  recover."  Both 
of  these  requests  were  refused  and  an  exception  was  taken  to 
each  refusal. 

We  think  the  exceptions  alluded  to  were  well  taken.  The 
most  that  can  be  claimed  by  the  plaintiff  is  that  the  mouth- 
piece was  improperly  tied  to  the  skid.  There  is  no  other 
complaint  made  with  reference  to  the  skid,  the  mouthpiece  or 
the  appliance  furnished  for  fastening  them  together.  They 
were  of  the  kind  and  character  in  common  use.  They  were 
open,  visible  appliances,  of  simple  construction,  the  use  of 
which  was  well  known  and  understood  by  the  plaintiff.  They 
were  tied  together  by  the  employees  of  the  defendant,  who 
were  shown  to  be  experienced  longshoremen;  and  if,  as 
claimed,  this  work  was  improperly  done,  it  was  the  negligent 
act  of  the  co-employees  of  the  plaintiff. 

The  fact  that  the  plaintiff  was  not  present  at  the  time  the 
skid  and  mouthpiece  were  rigged  does  not  affect  the  question. 
In  Hogan  v.  Smith  (125  N.  Y.  774)  the  plaintiflPs  intestate,  a 
longshoreman,  was  engaged  in  loading  a  vessel  with  flour.  In 
the  square  of  the  hatch  and  above  the  hold  the  workmen  had 
laid  plank  and  built  upon  it  with  bags  of  flour  what  is  called 
a  "  stool,"  upon  which  four  men  stood  and  received  the  flour 
lowered  to  them  in  slings,  and  then  delivered  it  to  other  men, 
who  stowed  it  away.  It  was  customary  for  the  longshoremen 
to  extend  the  planks  upon  which  the  "  stool "  was  constructed 
to  some  distance  outside  of  it,  but  that  precaution  had  been 
omitted,  and  the  deceased  was  struck  by  one  of  the  descend- 
ing loads  and  killed  by  falling  into  the  hold.  If  the  plank 
had  been  laid  in  the  usual  manner  his  life  would  have  been 
saved.  The  plank  had  been  placed  in  position  by  other  work- 
men before  the  deceased  commenced  his  labor.     It  was  held 
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that  a  recovery  could  not  be  sustained.  Finch,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said :  "  If  it  be  true  that  the 
deceased  commenced  his  labor  after  the  "  stool "  had  been 
built,  and  without  knowledge  of  the  omitted  plank  and  the 
consequent  possibility  of  danger,  that  simply  tends  to  free  him 
from  the  charge  of  contributory  negligence,  but  does  not  alter 
the  relation  of  the  master  to  the  servants  and  their  work. 
The  neglect  was  a  continuing  one.  It  became  such  as  to 
Hogan  when  he  began  his  work,  and  at  that  moment  the  duty 
to  close  the  opening  by  laying  additional  plank  was  that  of 
the  servants  and  not  of  the  master.  No  negligence  on  the 
part  of  the  latter  was  shown."  See^  also,  Hudson  v.  Ocean 
Steamship  Co,  of  Savannah  (110  N.  Y.  625) ;  Cregan  v. 
Marston  (126  id.  568-571) ;  Filbert  v.  D.  <&  H.  C.  Co.  (121 
id.  207)  ;  Ilussey  v.  Coger  (112  id.  614). 

The  judgment  should  be  reversed  and  a  new  trial  ordered^ 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


In  the  Matter  of  the  Petition  of  Edmund  E.  Muephy,  as 
Executor,  etc. 

The  win  of  S.  contained  a  clause  by  the  terms  of  which  his  residuary  estate^ 
which  consisted  of  personal  property,  was  given  to  his  executors  "  upon 
the  following  trusts; "  then  there  followed  three  subdivisions  creating 
trusts  for  certain  beneficiaries  named.  By  a  fourth  subdivision  the 
executors  were  directed,  "  after  providing  for  the  above  bequests,"  to 
divide  the  residue  equally  between  the  testator's  wife  and  children,  "  the 
principal  of  each  child,  however,  not  to  be  paid  until  they  respectively 
arrive  at  the  age  of  thirty."  E.,  one  of  the  children,  died,  leaving  her 
husband  and  one  child  her  surviving,  and  leaving  a  will  which  was 
executed  before  the  birth  of  the  child.  By  the  will  she  gave  all  of 
her  property  to  her  husband  and  appointed  him  sole  executor.  In 
proceedings  instituted  by  the  husband  to  compel  the  payment  to 
him  of  the  legacy  to  his  testatrix,  held,  that  no  trust  was  created  as 
to  the  residue  specified  in  the  fourth  subdivision  of  the  said  clause; 
but  that  it  vested  in  the  widow  and  children  with  a  postponement  of 
payment  as  to  the  children  until  each  should  reach  the  age  of  thirty 
years,  which  postponement  was  for  the  benefit  of  the  children,  not  of 
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the  estate;  and  so,  that  on  the  death  of  E.  her  share  passed  immediately 
to  her  next  of  kin  and  to  the  legatee  under  her  will;  that  while  under  the 
provision  of  the  Revised  Statutes  (2  R.  S.  65,  §  49,  as  amended  by  chap. 
22,  Laws  of  1869),  providing  that  where  a  testator  shall  leave  a  child  bom 
after  the  making  of  the  will  and  shall  die  leaving  such  child  unprovided 
for,  the  child  shall  succeed  to  the  same  portion  of  the  testator's  estate  as 
it  would  have  been  entitled  to  had  the  parent  died  intestate,  such  after- 
bom  child  of  E.  was  entitled  to  two-thirds  of  the  mother's  personal  estate, 
yet  said  estate  was  subject  to  administration,  and  while  the  after-birth 
rendered  her  will  inoperative  as  to  that  portion  of  the  estate,  in  other 
respects  it  remained  valid;  and  so,  that  letters  testamentary  were  prop- 
erly issued  to  the  husband,  and  as  executor  he  had  the  right  to  adminig- 
ter,  and  for  that  purpose  to  receive,  the  fund  in  question. 

(Argued  January  28,  1895;  decided  February  5,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  14, 
1894,  which  afiirmed  a  decree  of  the  Surrogate's  Court  for 
the  county  of  New  York,  directing  the  payment  to  the 
petitioner,  as  executor  of  Elsie  S.  Murphy,  deceased,  of  a 
legacy  given  by  the  last  will  and  testament  of  Edmund  A. 
Smith,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

TreadweU  Clevda/nd  for  appellant.  In  view  of  the  rights 
of  the  after-bom  child,  the  executor  of  the  estate  of  Elsie  S. 
Murphy,  one  of  the  deceased  children  of  the  said  Edmund  A. 
Smith,  deceased,  and  the  petitioner  on  this  application,  may 
receive  the  entire  share  of  said  Elsie  S.  Murphy  for  purposes 
of  administration.  {In  re  £unce,  6  Dem.  278 ;  In  re  Huilly 
Id.  352 ;  Frye  v.  Smith,  10  Abb.  [N.  C]  224,  233 ;  Eobbina  v. 
McClure,  100  N.  Y.  338,  340 ;  Lefevre  v.  Leflore,  59  id.  434 ; 
Leoy  v.  Wolcott,  95  id.  212 ;  2  R.  S.  65,  §  49 ;  Smith  v. 
MoberUon,  89  N.  Y.  555 ;  Smifard  v.  Sanford,  4  Hun,  753.) 

Frcmh  D.  Sturges  for  respondent.  The  appeal  should  be 
dismissed.  {Bryant  v.  Thompson,  128  N.  Y.  426 ;  Code  Civ. 
Pro.  §  1294.)  The  proceeding  was  properly  brought,  and  all 
the  facts  are  shown  necessary  to  entitle  the  petitioner  to  the 
relief  asked.     (Code  Civ.  Pro.  §§  2804,  2805 ;   In  re  Seek- 
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man,  3  Dem,  221 ;  Gilman  v.  Gilman,  63  N.  Y.  41.)  The 
legacy  to  petitioner's  testatrix,  by  the  will  of  her  father,  was 
a  vested  estate,  and  upon  her  death  became  immediately  pay- 
able. {Everett  v.  Everett,  29  N.  Y.  40  ;  Wariier  v.  Durante 
76  id.  133  ;  Stevenson  v.  Lesley,  70  id.  513 ;  Goehel  v.  Wolf^ 
113  id.  405 ;  Bowditch  v.  Ayrault,  138  id.  222.)  The  share 
of  petitioner's  testatrix  in  her  father's  estate  became  immedi- 
ately payable  to  her  legal  representative,  the  petitioner,  as  her 
executor,  to  be  disposed  of  as  her  will  or  the  law  provided. 
{hi  re  Black,  1  Tucker,  145, 147 ;  Bowditch  v.  Ayrault,  138 
N.  Y.  222,  229 ;  In  re  Dunscomb,  10  N.  Y.  Supp.  247 ;  In  re 
McCauley,  27  Hun,  577 ;  Edioards  v.  Edwards,  1  Dem.  132 ; 
Merritt  v.  Ja^kso7i,  2  id.  214 ;  Lafferty  v.  Lafferty,  5  Eedf. 
326 ;  Van  Allen  v.  Hewins,  5  Hun,  44 ;  Ih  re  Fortune,  14 
Abb.  [N.  C]  415.)  The  trustee's  contention,  that  the  will  of 
the  petitioner's  testatrix  is  void  by  reason  of  the  birth  of  her 
child  after  its  execution,  and  that,  therefore,  the  petitioner 
has  no  rights  as  her  executor,  is  without  merit.  {In  re  Smith, 
68  Hun,  530.)  The  will  of  Elsie.  S.  Murphy,  by  which  the 
petitioner  was  appointed  executor  of  her  estate,  is  not  void. 
{Smith  V.  Robertson,  89  JS".  Y.  65 ;  Luce  v.  Burchard,  78 
Hun,  537 ;  Fry  v.  Smith,  10  Abb.  [N.  C]  224,  233 ;  Bobbins 
V.  McClure,  100  N.  Y.  328,  340 ;  2  E.  S.  65,  §  49 ;  Laws  of 
1869,  chap.  22 ;  Sam^dford  v.  Sandford,  61  Barb.  290 ;  Lefevre 
V.  Lefevre,  59  N.  Y.  434 ;  Lea^yitt  v.  Walcott,  95  id.  212.) 
The  will  of  petitioner's  testatrix  having  been  duly  probated, 
and  letters  testamentary  issued  by  a  court  of  competent  juris- 
diction, their  vahdity  cannot  be  assailed  collaterally.  {In  re 
Harvey,  3  Redf.  214,  216 ;  In  re  Hawley,  100  N.  Y.  206.) 

Haioht,  J.  The  order  appealed  from  directs  the  trustee 
to  pay  to  the  petitioner  the  legacy  belonging  to  his  testatrix, 
under  the  will  of  Edmund  A.  Smith,  deceased,  or  that  she 
pay  over  to  him  the  sum  of  $100,000,  on  account  of  the  prin- 
cipal of  such  legacy,  or  deliver  to  him  securities  equivalent  to 
that  sum. 

Edmund  A.  Smith  died  on  the  24th  day  of  February,  1876, 
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leaving  a  last  will  and  testament  which  has  been  dtily  admitted 
to  probate  by  the  Surrogate's  Court  of  the  county  of  New 
York,  in  which,  among  other  things,  by  the  fifth  clause  thereof 
it  is  provided  :  "  I  give  and  bequeath  in  trust  to  my  execu- 
tors, hereinafter  named,  all  the  rest,  residue  and  remainder  of 
my  estate  upon  the  following  trusts,  to  wit."  Then  follow 
subdivisions  of  the  clause  in  which  trust  estates  are  created 
for  different  persons,  naming  them.  By  the  fourth  subdi- 
vision he  provides :  *'  I  direct  my  executors,  after  providing 
for  the  above  bequests,  to  divide  all  the  rest,  residue  and 
remainder  of  my  estate  equally  between  my  said  wife  and 
children,  share  and  share  alike,  the  principal  of  each  child, 
however,  not  to  be  paid  until  they  respectively  arrive  at  the 
age  of  thirty  years,  the  interest  arising  therefrom  to  accumu- 
late during  their  minority,  and,  on  their  attaining  the  age  of 
twenty-one  years,  the  interest  arising  therefrom,  that  is,  from 
said  principal  and  accumulation,  to  be  paid  to  said  children 
until  they  respectively  arrive  at  the  age  of  thirty  years." 

Elsie  S.  Smith  was  the  daughter  of  the  testator,  and,  as 
such,  became  entitled  to  one-fifth  of  the  residuary  estate  as 
above  provided  for.  On  October  28th,  1891,  she  married 
Edmund  E.  Murphy,  the  petitioner,  and  thereafter  died,  Sep- 
tember 27th,  1892,  at  the  age  of  twenty-two  years,  leaving 
the  petitioner,  her  husband,  and  an  infant  daughter,  Elsie  J. 
Murphy,  her  surviving.  She  also  left  a  last  will  and  testa- 
ment, in  which  she  devised  and  bequeathed  all  of  her  prop- 
erty to  her  husband,  appointing  him  sole  executor  of  her 
estate.  Her  will  was  dated  October  28tli,  1891,  and  contained 
no  provision  for  any  child  or  children  that  should  thereafter 
be  born  to  her.  Her  daughter  was  born  September  4th, 
1892. 

The  residuary  estate,  under  the  will  of  Edmund  A.  Smith, 
deceased,  bequeathed  to  his  children,  amounts,  in  personal 
property,  to  about  the  sum  of  $700,000. 

While  certain  trusts  wei'e'  created  by  the  fifth  clause  of  the 
will,  we  are  of  the  opinion  that  no  trust  was  created  as  to  the 
residue  and   remainder  specified   in  the  fourth  subdivision 
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thereof,  and  that  the  amount  thereof  vested  in  the  widow  and 
children  of  the  testator  with  a  postponement  of  the  payment, 
as  to  the  children,  until  they  should  arrive  at  the  age  of  thirty 
years.  It  is  also  quite  apparent  that  this  provision  of  the  will 
was  intended  solely  for  the  benefit  of  the  testator's  children, 
and  that  the  postponement  of  the  payment  was  intended  for 
their  benefit  and  not  for  the  estate.  It  consequently  follows 
that,  upon  the  death  of  the  daughter  Elsie  S.,  the  share 
belonging  to  her  immediately  passed  to  her  next  of  kin,  or 
her  legatees  under  her  last  will  and  testament.  So  far  there 
appears  to  be  no  controversy  as  to  the  rights  of  the  parties. 

It  is  contended,  however,  that  two-thirds  of  the  estate  of 
Mrs.  Murphy  passed  to  her  infant  daughter  Elsie  J.,  and  was 
not  subject  to  administration.  But  we  are  unable  to  adopt 
this  view.  The  statute  provides  that :  "  Whenever  a  testator 
shall  have  a  child  bom  after  the  making  of  a  last  will,  either 
in  the  lifetime  or  after  the  death  of  such  testator,  and  shall 
die  leaving  such  child,  so  after-born,  unprovided  for  by  any 
settlement,  and  neither  provided  for,  nor  in  any  way  men- 
tioned in  such  will,  every  such  child  shall  succeed  to  the  same 
portion  of  such  parent's  real  and  personal  estate  as  would  have 
descended  or  been  distributed  to  such  child,  if  such  parent 
had  died  intestate,  and  shall  be  entitled  to  recover  the  same 
portion  from  the  devisees  and  legatees,  in  proportion  to  and 
out  of  the  parts  devised  and  bequeathed  to  them  by  such  will.'' 
(2  R.  S.  65,  sec.  49,  as  amended,  Laws  1869,  chap.  22.)  Elsie 
J.  was  an  after-born  child,  and,  under  the  provisions  of  this 
statute,  became  entitled  to  two-thirds  of  the  personal  estate 
left  by  her  deceased  mother.  The  personal  estate,  however, 
left  by  her  mother  was  subject  to  administration.  Her  debts 
had  to  first  be  paid,  and  only  that  which  remained  would 
pass  to  her  next  of  kin  under  the  statute ;  so  that  Elsie  J. 
would  take  only  two-thirds  of  that  which  remained  after 
discharging  the  obligations  resting  upon  her  mother's  estate. 
The  birth  of  Elsie  J.,  after  the  making  of  the  will,  does 
not  operate  to  revoke  it.  It  merely  renders  it  inopera- 
tive as  to  that  portion  of  the  estate  which,  if  her  mother 
SiCKELs— -Vol.  XCIX.         71 
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had  died  intestate,  would  have  been  distributed  to  her 
as  the  next  of  kin.  In  other  respects  the  will  remains  valid. 
By  it  the  petitioner  becomes  the  sole  executor,  and  is  entitled 
to  the  other  third  of  the  testatrix's  personal  estate.  {Smith  v. 
Hoiertaonj  89  N.  T,  655-568 ;  iMce  v.  Burchard,  78  Hun, 
537 ;  In  the  Matter  of  Gall,  5  Demarest,  374.)  The  other 
clauses  not  being  affected,  it  follows  that  letters  t^tamen- 
tary  were  properly  issued  to  the  petitioner,  and  that  as  such 
executor  he  has  the  right  to  administer  the  personals  estate. 
Although  in  name  there  is  a  difference  between  executor  and 
administrator  yet,  in  fact  and  in  law,  they  are  really  the  same, 
for  each  has  control  over  the  personal  estate  and  the  distribu- 
tion thereof.  {Boiins  v.  McClure,  100  N.  Y.  328-340.)  If 
the  estate  had  been  real,  instead  of  personal,  it  would  have 
descended  directly  to  Elsie  J.,  as  heir  at  law,  but  being  per- 
sonal it  passed  to  the  personal  representatives  of  the  deceased 
for  administration,  and  then  for  distribution  under  the  statute 
and  the  will,  so  far  as  it  remains  in  force. 

It  has  been  intimated  that  in  no  event  should  this  fund  be 
paid  over  to  the  petitioner,  without  requiring  him  to  give 
bonds  to  account  therefor  to  the  infant ;  but,  so  far  as  this  ques- 
tion is  concerned,  it  rests  upon  the  sound  discretion  of  the 
courts  below.  It  does  not  appear  from  the  record  before  us 
that  the  petitioner  is  insolvent,  or  that  he  is  in  other  respects 
an  improper  person  to  have  the  care  and  custody  of  this  fund. 
True,  it  is  a  large  sum,  and  the  courts  having  the  charge 
thereof  should  proceed  with  the  utmost  caution ;  and  should  it 
be  made  to  appear  that  the  petitioner  is  insolvent,  or  in  other 
respects  an  improper  person  to  have  the  care  or  management 
of  this  fund,  the  Surrogate's  Court  might  still,  in  the  exercise 
of  the  discretion  vested  in  it,  impose,  as  a  condition  for  grant- 
ing the  order,  that  proper  security  be  given. 

The  order  appealed  from'  should  be  affirmed,  with  costs. 

All  concur. 

Order  aflSrmed. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
David  B.  Johnston  et  al.,  as  Administrators,  etc. 

William  T.  A.  Hart,  Administrator,  etc..  Appellant ;    ELuoa 
Langan  et  al.,  Eespondents. 

Upon  settlement  of  the  accounts  of  an  administrator  it  was  sought  to 
charge  him  with  the  value  of  an  undivided  one-eighth  interest  in  a  cer> 
tain  leasehold  estate  owned  by  the  intestate  at  the  time  of  his  death, 
which  the  administrator  sold  at  public  auction,  upon  the  ground  that  the 
sale  was  not  properly  advertised,  was  improvidently  made  for  an  inade* 
quate  consideration,  and  in  violation  of  the  administrator's  duty  as  such. 
It  appeared  that  the  administrator  purchased  at  private  sale  nine  days 
before  the  sale  in  question  another  one-eighth  interest  in  the  same 
estate.  Held,  that  evidence  of  the  price  paid  upon  such  purchase  waa 
competent  against  the  administrator  upon  the  question  as  to  the  value 
of  the  interest  sold. 

Beported  below,  74  Hun,  618. 

(Argued  January  24,  1895 ;  decided  February  6,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  15,  1893,  which  modified  and 
affirmed  as  modified  a  decree  of  the  surrogate  of  the  county 
of  New  York  on  settlement  of  the  accounts  of  the  adminis- 
trators of  Archibald  Johnston,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  Z.  Terry  for  appellant.  The  administrators  legally 
and  properly  disposed  of  the  one-eighth  interest  in  the  lease- 
hold estate  which  the  intestate  owned  at  the  time  of  his  death, 
and  have  duly  accounted  for  the  same.  (3  JR.  S.  [7th  ed.] 
2294,  §  6.)  There  is  no  evidence  to  sustain  the  finding  of  fact 
contained  in  the  referee's  report,  that  the  value  of  the  one- 
eighth  interest  in  the  leasehold  sold  to  James  Kenny  waa 
$1,500.  {lioe  V.  Hanson^  5  Lans.  305 ;  JT.  Z.  Ins,  Co.  v. 
NeUon^  78  N.  Y.  145  ;  Gill  v.  McNamee^  42  id.  44 ;  Camjp^ 
hell  V.  Woodwoi'iK^  20  id.  499  ;  Iluntington  v.  Aitriely  118 
id.  380,  381 ;  Thurher  v.  ITughes,  15  J.  &  S.  162-173.) 
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William  C.  Reddy  for  respondents.  The  sale  to  Kenny 
was  clearly  collusive  and  fraudulent,  and  Hart,  administrator, 
is  chargeable  with  the  value  of  the  interest  so  sold.  (76  N. 
T.  121.)  There  was  no  error  in  fixing  the  value  of  the  assets 
for  which  the  administrator  is  accountable.  (76  N.  T.  121 ; 
11  Johns.  128;  26  K  Y.  309.) 

Haight,  J.  Archibald  Johnston  died  on  the  31st  day  of 
August,  1887,  and  letters  of  administration  were  issued  upon 
his  estate  to  David  B.  Johnston  and  the  appellant,  "William  T. 
A.  Hart,  November  22, 1887.  David  B.  Johnston  was  a  non- 
resident, and  has  taken  no  part  in  the  administration  of  the 
estate. 

At  the  time  of  the  death  of  Archibald  Johnston  he  was  the 
owner  of  an  undfvided  one-eighth  interest  in  a  leasehold  estate 
for  a  term  of  years  in  premises  known  as  Nos.  105  and  107 
East  Thirteenth  street  in  the  city  of  New  York,  with  cove- 
nants of  renewal,  etc.  At  that  time  the  appellant  Hart  was 
the  owner  of  an  undivided  one-half,  Ambrose  O.  Neall  an 
undivided  one-fourth  and  Theodosia  H.  Johnston,  the  wife  of 
Archibald  Johnston,  the  other  undivided  one-eighth  part  of 
such  leasehold. 

Thereafter,  on  the  18th  day  of  February,  1888,  the  appel- 
lant Hart  purchased  from  Theodosia  H.  Johnston  her  undi- 
vided one-eighth  interest  for  $1,500,  and  on  the  27th  day  of 
February  thereafter  the  appellant,  as  such  administrator,  at 
public  auction,  sold  the  undivided  one-eighth  interest  owned 
by  Archibald  Johnston  at  the  time  of  his  decease  to  James 
Kenny  for  the  sum  of  $110.  The  referee  found  that  the 
value  of  this  one-eighth  interest  was  the  sum  of  $1,500 ;  that 
the  sale  was  for  an  inadequate  consideration,  improvidently 
made,  with  knowledge  of  the  actual  value  thereof,  and  in 
violation  of  his  duty  as  administrator.  It  further  appears 
that  the  sale  was  first  advertised  in  the  New  York  Wdrld  on 
the  12th,  15th  and  19th  days  of  February,  to  take  place  on  the 
20th;  that  on  the  20th  it  was  adjourned  to  the  27th  of 
February;  but  no  proof  was  presented  showing  that  such 
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adjournment  was  advertised ;  that  on  the  last-mentioned  day 
there  was  present  at  the  sale,  Hart,  the  administrator,  and  his 
attorney ;  that  Kenny  was  not  present,  but  the  premises  were 
bid  in  by  the  attorney  for  Kenny;  that  thereafter  Hart 
brought  an  action  for  the  partition  of  the  leasehold  estate ; 
that  it  proceeded  to  judgment  and  the  premises  were  sold, 
pursuant  to  the  decree  entered  in  the  action,  to  Ambrose  O, 
Neall  for  the  sum  of  $6,300,  but  that  Neall  assigned  his  bid 
to  the  appellant  Hart,  who  thus  became  the  owner  of  the 
entire  leasehold  estate. 

An  exception  was  taken  to  the  finding  that  the  value  of  the 
interest  of  the  intestate  sold  by  the  administrator  to  Kenny 
was  the  sum  of  $1,500 ;  and  it  is  now  contended  that  there 
was  no  evidence  to  sustain  such  finding ;  that  the  evidence 
that  Hart  gave  Mrs.  Johnston  $1,500  for  her  one-eighih 
interest  was  not  competent  and  cannot  be  considered  on  the 
question  of  value. 

It  appears  to  us  that  the  testimony  was  competent  and  ia 
some  evidence  of  the  value  of  the  leasehold  estate.  It  is  true 
that  the  appellant  purchased  Mrs.  Johnston's  interest  at 
private  sale ;  but  presumably  he  paid  her  no  greater  sum  than 
he  considered  it  worth.  There  is  no  pretense  that  any  fraud 
or  deception  was  practiced  upon  him  or  that  he  was  in  any 
manner  deceived  as  to  its  value.  This  was  but  nine  days 
before  he  sold  the  interest  belonging  to  the  estate.  The  pur- 
chase was  not  remote,  nor  is  there  any  claim  of  any  change  in 
the  value  of  the  property.  It  has  been  repeatedly  held  that 
the  prices  paid  at  auction,  or  public  sale,  tended  to  show  the 
value  of  the  property,  and  we  fail  to  see  why  the  principle 
upon  which  such  decisions  rest,  does  not  apply  with  equal 
force,  under  the  circumstances,  to  the  sale  made  by  Mrs, 
Johnston  to  the  appellant.  In  Parmenter  v.  Fitzpatrick 
(135  N.  Y.  190)  it  was  held  that  proof  of  the  price  obtained 
at  an  actual  iona  fide  sale  of  property  fairly  conducted  and 
not  forced,  whether  at  auction  or  private  sale,  is  competent 
upon  the  question  of  value. 
.    In  Hoffmcm  v.  Cormer  (76  N.  Y.  121-124)  the  plaintiff,  for 
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the  purpose  of  proving  the  value  of  property,  was  asked 
what  she  paid  for  it.  This  was  objected  to  as  incompetent, 
and  the  objection  was  overruled.  The  evidence  was  held 
competent ;  that  what  a  party  paid  for  property  "  is  some 
evidence  of  its  value."  See,  also,  Knickerbocker  Life  Ins. 
Co.  V.  JV^eleon  (78  N.  Y.  137,  144) ;  CampbeU  v.  Woodwarth 
(20  id.  499);  GiU  v.  McNamee  (42  id.  44-46).  The  facts 
here  disclosed  distinguish  the  case  from  that  of  DaiUy  v. 
Crowley  (5  Lans.  301). 

The  decree  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Tudgment  affirmed. 


Akn  McDonald,  Appellant,  v.  Bryan  O'Haka,  as  Executor^ 
etc.,  Implettded,  etc.,  Eespondent. 

While,  where  a  will  contains  an  imperative  direction  to  the  executors  to 
sell  the  real  estate  and  divide  the  proceeds,  the  persons  who  are  exdu- 
Bively  entitled  to  the  fund  arising  from  the  sale  may,  if  they  so  elect 
prior  to  a  sale,  take  the  real  estate  in  its  unconverted  form,  there  must 
be  a  concurrence  of  all  the  beneficiaries  in  the  election  in  order  to  take 
the  real  estate  out  of  the  operation  of  the  pow^er  of  sale. 

The  will  of  J.  directed  his  executors  to  sell  his  residuary  estate,  divide  the 
same  into  seven  equal  parts  and  pay  one  part  to  each  of  the  testator's 
six  sisters  and  the  other  to  the  children  of  a  deceased  brother.  The  tes- 
tator died  seized  of  certain  real  estate  which  the  sole  surviving  executor 
advertised  for  sale.  In  an  action  brought  by  one  of  the  sisters  to 
restrain  the  sale,  it  appeared  that  all  of  the  beneficiaries,  except  one  of 
the  sisters  and  one  of  the  children  of  the  deceased  brother,  who  was  a 
minor.  Joined  with  plaintiff  in  the  request  not  to  sell,  and  that  an  injunc- 
tion restraining  the  sale  issue.  Held^  that  the  direction  to  sell  contained 
in  the  will  was  imperative  and  operated  to  convert  the  realty  into  per- 
sonalty; that,  assuming  the  request  amounted  to  an  election  to  take  the 
land  as  such,  the  election  was  incomplete  because  not  made  by  all  of 
the  beneficiaries;  and  so,  that  an  application  to  continue  a  temporary 
injunction  was  properly  denied. 

(Submitted  January  28,  1895;  decided  February  5, 1895.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made   October  16,  1894, 
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which  affirmed  an  order  of  Special  Term,  which  denied  a 
motion  by  plaintiff  to  continue  a  temporary  injunction  restrain- 
ing defendant  from  executing  the  power  of  sale  contained  in 
the  will  of  John  T.  McDonald,  deceased. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  Kewmey  for  appellant.  Under  the  fourth  item  of  the 
will  an  equitable  conversion  of  the  real  property  is  created, 
and  as  the  terms  of  this  item  are  directory,  the  fee  of  the 
property  is  not  vested  in  the  parties  to  this  action  subject  to 
the  power  of  sale,  so  that  an  election  by  the  latter  to  take  the 
property  would  not  vest  the  fee  in  them  or  defeat  the  power 
of  sale.  {Prentice  v.  Janaaeriy  79  N.  Y.  478 ;  MutUm  v.  Bigg^ 
L.  E.  [1  Ch.  piv.]  385 ;  1  Jarman  on  Wills,  523 ;  Story's  Eq. 
Juris.  §  793 ;  EUmchmd  v.  EUmchard^  4  Hun,  287 ;  70  N. 
Y.  615.) 

Wmiam  J.  Lacey  for  respondent.  The  power  of  sale  given 
by  the  will  is  mandatory.  {Delafield  v.  Barlow^  107  N.  Y. 
535 ;  Hetzel  v.  Barbe^\  69  id.  5  ;  Prentice  v.  JwasBefti^  79  id. 
478;  Gh'eenlaiidy.  Waddell^  116  id.  234;  Mellmi  v.  Mellen^ 
139  id.  210.)  The  will,  by  its  terms,  causing  an  equitable 
conversion  of  the  real  estate,  no  re-conversion  can  take  place 
unless  all  the  parties  are  of  full  age  and  otherwise  competent 
to  make  an  election  to  take  the  land  rather  than  the  money. 
{MeOen  v.  MeUm,  139  N.  Y.  210.) 

Haight,  J.  This  action  was  brought  for  the  partition  of 
real  estate. 

It  appears  that  John  T.  McDonald,  late  of  the  city  of  New 
York,  died  in  the  month  of  May,  1891,  leaving  him  surviv- 
ing six  sisters,  of  which  the  plaintiff  was  one,  together  with 
Thomas  F.  McDonald,  John  P.  McDonald  and  James  A. 
McDonald,  children  of  a  deceased  brother,  Patrick  McDonald ; 
that  he  left  a  last  will  and  testament  which  had  been  duly 
proved  and  admitted  to  probate,  in  which  it  was  provided  in 
the  fourth  item  thereof  that,   "All  the  rest,   residue   and 
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remainder  of  my  estate,  real  and  personal,  I  hereby  direct  and 
empower  my  said  executors,  or  the  survivor  of  them,  as  soon 
as  practicable,  to  sell  and  divide  into  equal  parts,  and  pay  and 
distribute  the  said  residue  and  remainder  among  my  sisters, 
Mary  Conlon,  Ann  McDonald,  Bridget  McDonald,  Kate 
McDonald,  Margaret  Kilduff,  Ellen  McDonald  and  the  chil- 
dren of  my  brother,  Patrick  McDonald,  share  and  share  alike; 
and  in  case  of  the  death  of  either  of  them,  then  such  residue 
to  be  divided  among  the  survivors  of  them  in  equal  parts, 
share  and  share  alike,  the  said  children  of  my  brother  Patrick 
taking  the  share  to  which  they  would  be  entitled  in  one  of 
said  equal  parts."  At  the  time  of  his  decease  he  was  the 
owner  of  real  estate  situated  on  the  southeasteJrly  comer  of 
85th  street  and  Madison  avenue  in  the  city  of  'New  York,  con- 
sisting of  three  five-story  apartment  houses.  These  houses 
were  occupied  throughout  by  tenants,  producing  a  fair  income. 
In  the  month  of  June,  1894,  the  defendant  O'Hara,  as  sole 
surviving  executor,  advertiaed  the  real  estate  in  question  for 
sale  at  public  auction  at  the  New  York  Real  Estate  Sales 
Rooms,  111  Broadway,  upon  liberal  terms.  As  soon  as  this 
notice  was  discovered  by  the  plaintiff  she  objected  to  the  sale, 
insisting  that  the  market  was  dull  and  money  for  real  estate 
investments  scarce,  and  that  irreparable  injury  would  result 
from  a  forced  sale  at  that  time.  Four  of  her  sisters  and  her 
nephews  Thomas  F.  and  John  P.  McDonald  joined  with  her 
in  the  request  that  the  premises  be  not  then  sold,  and  that 
the  injunction  prayed  for  issue  restraining  the  sale.  The 
plaintiff's  sister  Mary  Conlon  and  her  nephew  James  A. 
McDonald  were  made  parties  defendant;  but  they  do  not 
appear  to  have  joined  in  the  request.  James  A.  McDonald 
is  an  infant  thirteen  years  of  age. 

We  are  inclined  to  the  view  that  there  is  no  escape  from 
the  conclusion  that  the  direction  to  sell  embraced  in  the  will 
is  imperative,  and  that  it  operates  to  convert  the  realty  into 
personalty.  {Delafield  v.  Barlow^  107  N.  Y.  536.)  It  is, 
however,  well  settled  that  the  persons  who  are  exclusively 
entitled  to  the  fund  arising  from  the  sale  may,  if  they  so  elect 
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prior  to  the  actual  sale,  take  the  real  estate  in  its  Tinconverted 
form.  (Story's  Eq.  sec.  793 ;  Iletzel  v.  Barber,  69  N.  T. 
1-11 ;  Prentice  v.  Jansseii,  79  id.  478-485  ;  Mdlen  v.  Mellen, 
139  id.  210-220.)  There  must,  however,  be  a  concurrence  on 
the  part  of  all  the  beneficiaries  in  an  election  to  take  the  land 
in  order  to  take  it  out  of  the  operation  of  the  power  of  sale 
given  by  the  will.  This  has  not  been  done.  Should  we 
assume  that  the  request  signed  by  Kate  McDonald  and  others, 
that  the  sale  advertised  by  the  executor  be  enjoined,  amounts 
to  an  election,  a  question  wliich  we  do  not  now  determine,  the 
election  is  still  incomplete,  because  only  made  by  a  part  of 
those  entitled  to  .the  proceeds  of  the  sale.  It  is  contended 
that  James  A.  McDonald,  being  a  minor,  is  incapable  of 
making  an  election.  True,  he  has  himself  no  such  power. 
Whether  his  guardian,  by  the  consent  of  the  court,  might 
elect  for  him  it  is  not  necessary  now  to  determine,  for  no 
election  by  guardian  has  been  made,  or  consent  of  the  court 
asked.  Mary  Conlon  was  of  full  age,  capable  of  making  an 
election,  and  yet  no  act  on  her  part  is  disclosed  from  which 
she  can  be  said  to  have  consented  to  accept  the  real  estate. 

The  order  appealed  from  should,  therefore,  be  affirmed, 
with  costs. 

All  concur. 

Order  affirmed. 


Henby  Corse,  Trustee,  etc.,  Appellant,  v.  John  Cobse  et  al., 
Trustees,  etc.,  Eespondents. 

The  will  of  C.  directed  his  executors  to  divide  his  residuary  estate  into 
eight  equal  parts,  and  to  hold  these  shares  in  trust  in  severalty,  one  for 
the  benefit  of  each  of  his  eight  children  during  life,  the  trustees  to 
receive  the  rents  and  income  and  pay  over  the  same  to  the  beneficiary. 
By  a  codicil  the  original  scheme  was  modified  so  far  as  it  affected  the 
plaintiff,  one  of  the  testator's  children,  by  directing  that  the  income  of 
his  share,  or  so  much  as  should  be  necessary,  should  be  applied  to  the 
education  and  support  of  his  children  during  his  life.  Plaintiff  was 
also  constituted  a  trustee  for  certain  purposes  connected  with  his  share. 
The  testator  recommended  that  his  property  be  kept  together  as  long  as 
possible,  adding,  however,  that  this  should  not  be  "  construed  as  a  direc- 
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tion  or  restriction."  The  testator  died  in  1882;  in  1891  the  executors 
and  trustees  named  in  the  will  executed  a  ten  years'  lease  of  certain  real 
estate,  part  of  the  residuary  estate,  to  a  tenant  who  had  been  a  lessee  of 
the  premises  since  1869.  At  the  time  the  lease  was  executed  no  diyision 
had  been  made  into  shares  as  directed  by  the  will.  In  an  action  to  set 
aside  the  lease  upon  the  ground,  among  others,  that  plaintiff  had  not 
joined  in  its  execution,  luld,  untenable,  that  plaintiff  was  not  such  a 
trustee  of  the  corpus  of  the  undivided  estate  as  rendered  his  signature 
to  the  lease  necessary  to  make  it  valid;  also,  tbat  the  trustees  named  in 
the  will  had,  at  least  until  a  division  of  the  estate  into  shares,  the  power 
to  lease,  and  any  lease  executed  in  good  faith  was  valid  and  binding  on 
all  the  parties. 
Reported  below,  72  Hun,  89. 

(Argued  January  24,  1895;  decided  February  5,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an*  order 
made  October  30,  1893,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  an  order  dismissing  the  complaint 
on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

WiUiam  C,  Reddy  for  appellant.  The  lease  was  void  when 
made  and  when  this  action  was  brought.  (1  R.  S.  727,  §  44.) 
Independent  of  the  status  of  the  trustees,  the  lease  is  voidable 
for  improvidence,  neglect  and  conduct  on  the  part  of  the  trus- 
tees having  a  strong  savor  of  bad  faith.  (Bisph.  on  Prin.  of  Eq. 
138;  Perry  on  Trusts,  §§  418,  427,  452,  527;  Greason  v. 
Ketdtas,  17  N.  Y.  491.) 

Oeorge  C,  Blanke  for  respondents.  No  bad  faith  has  been 
shown  nor  any  neglect  or  improvidence  on  the  part  of  the 
lessors,  trustees.  (1  R.  S.  728,  §  55 ;  Newcomb  v.  Keteltas^ 
19  Barb.  612 ;  1  Perry  on  Trusts,  §  528 ;  Crahl  v.  Young, 
92  N.  Y.  56.)  It  was  not  necessary  that  the  appellant,  Henry 
Corse,  Jr.,  should  join  in  the  lease  to  defendant  Appell  to  ren- 
der it  effectual.  {Ifedges  v.  Riker^  5  Johns.  Ch.  163  ;  New- 
comh  V.  Keteltas^  19  Barb.  608 ;  Greason  v.  Keteltas^  17  N. 
Y.  491 ;  2  Perry  on  Trusts,  §  484 ;  Cuaack  v.  Tweedy,  126 
N.  Y.  81 ;  GriUendeii  v.  Fairchild,  41  id.  289 ;  Kinnier  v. 


1895.]  CoRSB  V.  Corse  et  al.  571 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Bartlktt,  J. 


Rogers^  42  id.  531 ;  Skinnet*  v.  Quin^  43  id.  99 ;  Hand  r. 
Ashley,  117  id.  606 ;  Redfield  v.  Bedfield,  126  id.  466 ;  VieU 
V.  Keder,  129  id.  190.) 

Bartlett,  J.  This  action  was  brought  by  Henry  Corses 
Junior,  the  appellant,  and  his  four  sisters  (none  of  whom  join 
in  this  appeal),  to  set  aside  a  lease  fixecuted  by  the  executors 
and  trustees  under  the  will  of  their  deceased  father,  Henry 
Corse,  to  the  defendant  Jacob  Appell,  upon  the  grounds : 

1.  It  was  not  the  act  of  all  the  trustees  under  the  will. 

2.  It  was  not  the  act  of  the  appellant  as  trustee  of  a  share 
under  the  codicil. 

8.  It  was  improvidently  made. 

The  complaint  was  dismissed  at  Special  Term  and  the  Gen- 
eral Term,  first  department,  affirmed  the  judgment. 

As  we  do  not  deem  it  necessary  to  pass  on  all  the  questions 
disposed  of  by  the  learned  General  Term,  we  will  state  the 
grounds  upon  which  we  affirm  the  judgment. 

The  testator  directed  his  executors  and  trustees  to  divide 
his  residuary  estate  into  eight  equal  parts  or  shares,  being  one 
share  for  the  use  of  each  of  his  eight  children  during  their 
respective  lives,  and  at  the  death  of  a  child  that  particular 
share  was  disposed  of  in  a  manner  not  material  to  be  con* 
sidered  at  this  time. 

By  a  codicil  executed  several  years  after  the  will  he  modi- 
fied his  original  scheme  so  far  as  the  same  affected  his  sou 
Henry,  who  is  the  plaintiff  and  appellant  herein,  and  directed 
that  the  income  of  that  share,  or  so  much  thereof  as  should  be 
necessary,  should  be  applied  to  the  education  and  support  of 
Henry's  children  during  his  life. 

Henry  was  then  constituted  a  trustee  for  certain  purposes 
connected  with  his  share,  and  at  his  death  the  principal  wag 
to  be  divided  equally  among  his  children. 

The  testator  recommended  in  his  will  that  his  property 
should  be  kept  together  so  long  as  possible,  but  added  that 
his  suggestion  should  not  be  "  construed  as  a  direction  or 
restriction." 
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.  The  testator  died  May  15th,  1882,  and  the  lease  in  question 
was  executed  September  24,  1891,  the  term  being  ten  years 
from  May  let,  1893 ;  the  tenant,  John  Appell,  had  been  the 
lessee  of  the  premises  since  1869. 

At  the  time  this  lease  "was  made  no  actual  division  had 
been  made  of  the  residuary  estate  into  eight  shares  as  directed 
by  the  will.  * 

The  will  named  the  widow  and  three  of  the  testator's  chil- 
dren, John,  Samuel  and  Catharine,  as  executors  and  trustees.. 

The  widow  died  before  the  execution  of  the  lease;  the 
instrument  was  originally  executed  by  John  and  Samuel  only, 
but  Catharine  subsequently,  as  one  of  the  plaintiffs,  abandoned 
this  suit  and  ratified  the  acts  of  John  and  Samuel  in  executing 
the  leajse. 

This  disposes  of  the  first  objection  to  the  lease,  that  it  was 
not  executed  by  all  of  the  trustees  under  the  will.  The  third 
objection,  that  the  lease  was  improvidently  made,  was  dis- 
posed of  below  as  a  question  of  fact  upon  confiicting  evidence, 
and  nothing  is  presented  for  our  consideration. 

This  leaves  the  single  question  whether  the  provisions  of 
the  codicil  constituted  the  plaintiff,  Henry  Corse,  such  a  trus- 
tee of  the  corpus  of  the  undivided  estate,  or  any  part  thereof, 
as  would  render  his  signature  to  the  lease  necessary  in  order 
to  make  it  valid  in  the  hands  of  the  defendant,  Jacob  Appell, 

As  the  executors  and  trustees  under  the  will  are  authorized 
to  receive  the  rents  and  income  of  the  residuary  estate,  the 
power  to  lease  is  clearly  implied,  and  any  lease  made  in  good 
faith  would  be  valid  and  binding  on  all  the  parties  in  interest. 

As  there  had  been  no  actual  division  of  the  estate  into  shares 
at  the  time  of  executing  the  lease,  it  follows  that  a  subsequent 
creation  of  the  shares  by  the  executors  and  trustees  would  be 
subject  to  any  lease  or  leases  made  in  the  due  course  of 
administering  the  estate. 

Until  such  a  division  of  the  estate  is  made  there  is  no  defi- 
nite share  or  interest  upon  which  the  provisions  of  the  codicil 
can  operate,  and  it  follows  that  even  under  the  most  favor- 
able construction  of  the  will  and  codicil  in  the  interest  of  the 
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appellant  his  signature  to  the  lease  was  neither  necessary  nor 
proper. 

•  In  the  view  we  take  of  this  case  it  is  unnecessary  to  deter^ 
mine  the  rights  of  the  appellant  under  the  codicil  as  to  his 
particular  share ;  the  question  is  not  now  presented.  It  does 
not  yet  appear  what  property  will  constitute  that  share. 

Whatever  remedies  may  be  open  to  the  appellant,  in  order 
to  carry  out  the  intent  of  the  testator  as  expressed  in  tlie  codi- 
cil to  his  will,  it  is  clear  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Thomas  J.  Deegan  et  al.,  Individually,  etc.,  Eespondents,  v. 
Charles  Wade,  Impleaded,  etc.,  Appellant. 

Hie  absolute  ownership  and  power  of  disposition  of  a  testator's  real  estate 
is  not  suspended  because  the  executor,  to  whom  the  will  gives  an 
imperative  power  of  sale,  may  require  a  period  of  time  not  measiured  by 
lives  to  execute  the  power  and  convert  the  real  estate  into  personalty. 
Such  a  suspension  results  only  in  a  case  where  there  are  no  persons  in 
being  by  whom  an  absolute  estate  in  possession  may  be  conveyed. 

The  will  of  W.,  who  died  in  1890,  directed  his  executor  to  sell  certain  real 
estate,  during  the  spring  months  of  1891,  at  public  auction  to  the  highest 
bidder  and  to  invest  the  proceeds  for  the  benefit  of  certain  of  the 
legatees  named  in  the  will.  Upon  settlement  of  the  accounts  of  the  execu- 
tor it  was  claimed  that  said  provision  violates  the  statute  against  per- 
petuities, as  by  fixing  a  time  of  sale  it  suspended  the  power  of  aliena- 
tion for  a  period  not  measured  by  lives.  Held,  untenable ;  that  the 
direction  as  to  time  was  advisory,  intended  to  facilitate  the  sale,  not  to 
restrain  or  limit  the  power  of  absolute  disposition. 

Another  clause  of  the  will  devised  certain  other  real  estate  to  a  son  of  the 
testator  for  life,  with  power  to  devise,  but  not  to  convey.  The  execu- 
tor was  directed  to  collect  and  receive  the  rents  and  profits  until  the 
devisee  became  of  age,  to  apply  the  net  income  to  his  support  and 
education,  and  in  case  there  should  be  a  surplus  to  add  the  same  to  other 
moneys  invested  for  him  under  other  provisions  of  the  will,  and  on  hia 
arrival  of  age  to  pay  him  the  whole  of  the  accumulated  sum.  Held,  thai 
the  devisee  took  an  absolute  fee.    (1  R.  8.  782,  738,  §  82,  et  aeq,) 

Reported  below,  75  Hun,  39. 

(Argued  J[fknuary  24,  1895;  decided  February  5,  1895.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  January  26, 1894,  which  modified  and  affirmed 
as  modified  a  judgment  entered  upon  the  report  of  a  referee 
construing  the  will  of  Patrick  Wade,  deceased,  and  passing 
upon  the  accounts  of  the  temporary  administrator  and  the 
executors  of  a  deceased  executor. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

«/;  jF.  0.  JSlackhurst  for  appellant.  The  entire  provision  of 
the  will  "  thirdly  "  is  void,  as  it  contravenes  the  statute  against 
perpetuities.  {Garvey  v.  McDe^tt^  72  N.  Y.  556 ;  HetzeO, 
V.  Ba/rber^  69  id.  1;  Waldron  v.  Schlang^  47  Hun,  252; 
Mott  V.  Ackermany  92  N.  Y.  539.)  The  devise  of  the  premi- 
ses No.  228  Mott  street  to  testator's  son,  Charles  Wade,  is  a 
devise  to  him  in  fee  simple.  {Cutting  v.  Ackernw/n,^  86  N. 
Y.  131.) 

LouU  V.  BooToem  and  Charles  L.  Pashley  for  respondents. 
The  direction  in  the  will  to  sell  the  premises  No.  3  Franklin 
street  at  public  auction  "  at  some  convenient  day  and  place 
during  the  spring  months  of  the  year  1891,"  is  not  in  contra- 
vention of  the  statute  against  perpetuities,  {Waldron  v. 
Schlang^  47  Hun,  252 ;  Mott  v.  Ackermcm^  92  N.  Y.  539 ; 
Perry  on  Trusts,  §  771 ;  Garvey  v.  McDeviU,  72  N.  Y.  556.) 
The  direction  to  sell  the  premises  in  question  during  the 
spring  months  of  1891  is  directory  only,  and  does  not  limit 
the  execution  of  the  power  of  sale  to  the  above  period, 
{Mott  V.  Acherman,  92  N.  Y.  539 ;  Phelps  v.  Pond,  23  id. 
69  ;  Bogert  v.  Hertell,  4  Hill,  495 ;  Lent  v.  Howard,  89  N. 
Y.  169  ;  Waldron  v.  Schlang,  47  Hun,  252 ;  Van  Vechten  v. 
Van  Vechten,  8  Paige,  105 ;  Phillips  v.  Davies,  92  N.  Y. 
200.)  The  power  to  sell  premises  No.  3  Franklin  street  given 
to  the  executor,  his  successor  or  substitute,  passes  to  and  should 
be  exercised  by  the  administrators  with  the  will  annexed. 
(  Wood  V.  NesUtt,  62  Hun,  449 ;  Royce  v.  Adams^  123  N.  Y. 
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402.)  The  referee  properly  found  that  the  gifts  of  the  money 
on  deposit  in  the  Emigrants'  Savings  Bank  to  Bridget  Con- 
nolly, Mary  Wade  and  Charles  Wade  are  specific ;  that  the 
money  on  deposit  in  the  Bowery  Savings  Bank  should  first  be 
applied  to  the  payment  of  the  funeral  expenses,  etc. ;  that  the 
rents  of  the  premises  No.  3  Franklin  street  until  sold  are  per- 
sonalty, and  are  next  applicable  to  the  payment  of  the  above 
and  general  expenses  of  the  estate,  and  that,  if  the  above  be 
deficient,  the  residue  of  the  proceeds  of  the  sale  of  No.  3 
Franklin  street,  given  to  Mary  Wade  in  subdivision  fifth, 
paragraph  thirdly,  of  the  ^vill,  should  be  next  applied  to  the 
payment  of  testator's  funeral  expenses,  debts,  expenses  of 
administration  and  commissions.  (Rop.  on  Legacies,  chap.  3, 
§  1 ;  Shouler  Ex.  &  Ad.  §§  461,  462  ;  Ingram  v.  Mackey,  5 
Eedf.  357 ;  Stagg  v.  Jackson,  1  N.  Y.  206 ;  ^YUtehead  v. 
Gibbons,  2  Stock.  230 ;  Nash  v.  Smallwood,  6  Md.  394.)  The 
devise  of  the  premises  No.  228  Mott  street  to  testator's  son, 
Charles  Wade,  is  a  devise  to  him  in  fee  simple.  {Cutting  v. 
OiUting,  86  N.  Y.  131;  2  R  S.  art.  2,  tit.  2,  chap.  1, 
§§  81,  84.) 

O'Brien,  J.  The  testator,  Patrick  Wade,  died  October 
17th,  1890,  leaving  a  will  of  real  and  personal  property. 
Pending  a  contest  as  to  the  validity  of  the  will  before  the 
surrogate,  a  temporary  administrator  was  appointed.  The 
will  was  subsequently  admitted  to  probate  and  the  executor 
named  therein  qualified  and  took  possession  of  the  estate.  He 
died  on  the  14th  of  November,  1891,  and  the  plaintiffs  (who 
are  children  and  legatees  or  devisees  under  the  will  of  Wade) 
were  appointed  administrators  with  the  will  annexed  and 
brought  this  action.  The  purpose  of  the  action  is  two-fold. 
The  temporary  administrator  and  the  executors  of  the  deceased 
executor  were  required  to  account,  and  a  judicial  construction 
of  certain  provisions  of  the  will  was  sought.  The  Special 
Term  rendered  judgment  upon  all  the  questions  after  a  report 
of  a  referee.  In  so  far  as  the  judgment  related  to  the  account- 
iog,  a  slight  modification  was  made  in  favor  of  the  defendants 
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at  the  General  Term,  and  no  one  interested  in  that  qnestion 
has  appealed  to  this  court.  The  modification  was  obviously 
correct  for  the  reasons  stated  in  the  opinion  below.  The  only 
appeal  to  this  court  is  by  the  infant  defendant,  Charles  Wade, 
who  is  interested  in  the  construction  to  be  given  to  two  pro- 
visions of  the  will ,  devising  real  estate. 

By  the  third  clause  of  the  will  the  testator  devised  to  tlie 
executor  a  piece  of  real  estate  on  Franklin  street,  in  the  city 
of  New  York,  and  directed  him  "  to  sell  the  same  at  public 
auction  at  the  city  of  New  York  to  the  highest  bidder,  at  some 
convenient  day  and  place  during  the  spring  months  of  1891, 
and  to  make,  execute  and  deliver  good  and  sufficient  deed  or 
deeds  of  conveyance  for  the  same  to  the  purchaser  at  such 
sale."  The  executor  was  then  to  pay  over  or  invest  the  pro- 
ceeds for  the  benefit  of  certain  of  the  legatees  named  in  the 
will.  This  was  one  of  the  trusts  authorized  by  the  statute 
since  it  wafi  to  sell  lands  for  the  benefit  of  legatees.  The  only . 
objection  made  to  it  is  that  it  violates  the  statute  against  per- 
petuities, in  that  it  fixed  a  time  for  the  sale,  so  as  to  suspend 
the  power  of  alienation  for  a  period  not  measured  by  lives.  It 
is  obvious  that  the  direction  as  to  the  time  to  sell  was  advisory, 
and,  as  the  learned  court  below  remarked,  was  intended  to 
facilitate  the  sale  and  not  to  limit  or  restrain  the  power  of 
absolute  disposition.  'The  executor  had  the  right  to  tlie 
ordinary  period  of  administration,  and  this  direction  amounted 
to  nothing  more  than  a  request  that  the  sale  be  made  at  an 
earlier  day.  The  absolute  ownership  and  power  of  alienation 
is  not  suspended  merely  because  the  executor  may  require  a 
period  of  time  not  measured  by  lives  in  which  to  execute  the 
power  of  sale  by  a  conversion  of  the  land  into  money.  That 
result  is  accomplished  only  in  a  case  where  there  are  no  per- 
sons in  being  by  whom  an  absolute  estate  in  possession  can  be 
conveyed.  {Bobert  v.  Corning^  89  N.  Y.  228 ;  H(>pe  v. 
Brewer^  136  id.  126.) 

The  executor  was  at  all  times  competent  to  convey,  and  the 
request  that  the  sale  be  made  a  few  months  after  the  testator's 
death  was  no  restraint  npon  the  exercise  of  that  power. 
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By  the  fourth  clause  of  the  will  the  testator  devised  his  lot 
No.  228  Mott  street,  in  the  city  of  New  York,  "  free  and  clear 
of  all  incumbrances,  with  the  two  houses  thereon  erected,  to 
my  son,  Charles  Wade,  for  the  term  of  his  natural  life,  with 
full  power  to  devise,  but  with  no  power  to  grant  or  convey 
the  same,  and,  if  he  shall  die  intestate,  then  with  remainder 
over  to  his  heirs ;  and  I  devise  and  direct  my  executor,  here- 
inafter named,  to  collect  and  receive  the  rents  and  profits  of 
said  number  228  Mott  street  until  my  said  son  shall  arrive  at 
the  age  of  twenty-one  years,  and,  after  paying  the  taxes, 
assessments  and  the  expenses  of  necessary  repairs  on  the  said 
house,  then  to  apply  the  balance  of  said  income  primarily  to 
the  support.,  education  and  maintenance  of  my  said  son  ;  and,  if 
there  shall  be  any  surplus,  to  add  the  same  yearly  to  the  other 
moneys  invested  for  him  under  the  provisions  of  this  will ; 
and,  when  he  shall  arrive  at  the  age  of  twenty-one  years, 
to  pay  to  him  the  whole  of  the  accumulated  sum,  with  the 
interest." 

With  respect  to  this  clause  the  question  is,  what  estate 
vested  in  the  devisee,  whether  an  estate  for  life  merely  or  in 
fee,  and  it  is  governed  by  the  following  provisions  of  the 
statute  concerning  powers  (1  R.  S.  732,  733) : 

"  §  81.  Where  an  absolute  power  of  disposition,  not  accom- 
panied by  any  trust,  shall  be  given  to  the  owner  of  a  particu- 
lar estate,  for  life  or  for  years,  such  estate  shall  be  changed 
into  a  fee  absolute  in  respect  to  the  rights  of  creditors  and 
purchasers,  but  subjedt  to  any  future  estate  limited  thereon, 
in  case  the  power  should  not  be  executed,  or  the  lands  should 
not  be  sold  for  the  satisfaction  of  debts. 

"  §  82.  Wliere  a  like  power  of  disposition  shall  be  given 
to  any  person  to  whom  no  particular  estate  is  limited,  such 
person  shall  also  take  a  fee,  subject  to  any  future  estate  limited 
thereon,  but  absolute  in  respect  to  creditors  and  purchasers. 

"  §  83.  In  all  cases  where  such  power  of  disposition  is  given, 
and  no  remainder  is  limited  on  the  estate  of  the  grantee  of  the 
property,  such  grantee  shall  be  entitled  to  an  absolute  fee. 

"  §  84.  Wliere  a  general  and  beneficial  power  to  devise  the 
SicKELs  —Vol.  XCIX.        73 


578  Deeoan  et  al.  v.  Wade.  [Feb., 

Opinion  of  the  Court,  per  O^Bbien,  J.  [Vol.  144. 

inheritance  shall  be  given  to  a  tenant  for  life  or  for  years, 
such  tenant  shall  be  deemed  to  possess  an  absolute  power  of 
disposition  within  the  meaning  and  subject  to  the  provisions 
of  the  three  last  preceding  sections." 

In  Hume  v.  Randall  (141  N.  Y.  499)  we  held  that  where 
a  grantee  of  an  estate  for  life  takes  also  a  power  to  alien  in 
fee  to  any  person  by  will,  and  no  person  other  than  the  grantee 
of  the  power  has,  by  the  terms  of  its  creation,  any  interest  in 
its  execution,  the  power  is  a  general  beneficial  one  {Gutting  v. 
Cutting^  86  N.  Y.  522),  and,  further,  that  the  grantees  of  the 
life  estate,  with  such  a  power,  could  convey  in  fee  by  deed, 
although  the  instrument  creating  the  life  estate  and  the  power 
attempted  to  restrain  and  prohibit  any  conveyance  by  deed. 
That  case  cannot  be  distinguished  in  principle  from  this. 
Here,  the  devisee  had  a  life  estate  with  power  to  alien  by  will. 
He  had  the  right  to  the  rents  and  profits,  and  the  estate  went 
in  fee  to  his  heirs  in  case  he  died  intestate.  When  such 
powers  and  incidents  attach  to  a  life  estate  in  lands,  it  is  neces- 
sarily transmuted  into  an  absolute  fee  by  the  terms  and  the 
general  policy  of  the  statute,  and  an  attempt  to  restrain  the 
power  to  convey  by  deed  is  inoperative.  It  was  the  evident 
purpose  in  enacting  §  81,  above  quoted,  and  the  three  follow- 
ing sections,  to  annihilate  all  limitations  and  restrictions  upon 
the  power  of  disposition  in  cases  where  a  life  estate  with  power 
to  alien  in  fee  by  will  had  been  granted  or  devised,  except  as 
therein  specially  provided.  Where  the  beneficial  interest  and 
general  ownership  was  conferred  by  the  grant  or  devise,  the 
statute  renders  inoperative  all  restrictions  inconsistent  with 
the  same. 

The  judgment  appealed  from  should,  therefore,  be  affinned, 
but  without  costs  in  this  court  to  either  party. 

All  concur. 

Judgment  affirmed* 
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John  E.  Waller,  Appellant,  v.  The  State  of  New  York, 

Eespondent. 

Skaneateles  Paper  Company,  Appellant,  v.  The  State  of 
New  York,  Eespondent 

Mere  words  of  appropriation  of  lands  for  state  purposes,  unaccompanied 
by  any  act  on  the  part  of  the  officers  of  the  state  towards  carrying  such 
appropriation  into  execution,  ».  e.,  taking  possession  of  or  controlling  in 
some  form  the  property  which  is  to  be  appropriated,  do  not  amount  to 
an  actual  and  complete  appropriation. 

Upon  the  hearing  before  the  Board  of  Claims  upon  claims  presented 
by  the  owners  of  mills  upon  the  creek  forming  the  outlet  to  Skane- 
ateles  lake,  for  damages  alleged  to  have  been  caused  by  reason  of  the 
interference  of  the  state  with  their  water  rights,  these  facts  appeared: 
In  1848  the  canal  board  adopted  the  following  resolution:  "That  the 
waters  of  the  Skaneateles  lake  and  the  outlet  to  the  same  be  and  they 
are  hereby  appropriated  to  the  use  of  the  public  for  a  reservoir  and 
feeder  to  the  Erie  canal."  The  resolution  was  prefaced  by  a  recital 
referring  to  a  report,  plan  and  map  made  by  the  state  engineer.  The 
report  stated  in  substance  that  by  private  enterprise  the  lake  had  been 
made  a  reservoir  by  means  of  a  dam  across  the  outlet,  thus  furnishing 
hydraulic  power  to  mills  below.  The  report,  plan  and  map  showed  that 
the  lands  and  hydraulic  power  proposed  to  be  taken  were  "immedi- 
ately at  the  outlet  and  just  below  the  dam,"  and  that  the  plan  could  be 
carried  out  **  without  injuring  the  hydraulic  power  on  the  stream 
below."  Inunediately  upon  the  passage  of  the  resolution  the  state  took 
possession  of  the  lands  included  in  the  map  and  plan,  and  the  lake  has 
since  been  used  as  a  feeder  to  the  canal,  all  of  its  waters,  however, 
flowing  down  the  natural  channel  of  the  crejek  forming  the  outlet,  and 
the  flow  of  water  in  the  stream  below  the  lands  so  taken  possession 
of  was  not  affected  materially  save  on  a  few  occasions,  when  the 
flow  was  temporarily  interrupted.  In  pursuance  of  statutes  author- 
izing the  hearing  of  claims  for  damages  thus  occasioned  to  the 
owners  or  operators  of  mills  using  the  water  power  below,  such 
claims  were  presented,  and  awards  made,  which  were  paid  by  the 
state.  Among  these  claimants  were  the  predecessors  in  title  of 
the  claimants  here.  In  1892  the  state  officials  closed  the  gates  in 
the  dam  and  stopped  the  flow  of  water  in  the  creek  for  a  time,  to 
the  damage  of  the  claimants.  Held,  that  the  rights  of  the  owners  on 
the  stream  below  were  not  included  in  the  words  of  appropriation  in 
the  resolution  of  the  canal  board,  and  so  they  had  no  grounds  upon 
which  to  base  an  appearance  and  claim  any  permanent  damage  tO 
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their  rights;  and  that  the  state  was  liable  for  the  damages  shown  to  have 
been  sustained. 
Biceet  V.  City  of  Syracuse  (129  N.  Y.  316),  distinguished. 

(Argued  January  16,  1895;  decided  February  5,  1895.) 

Appeals  from  awards  of  the  Board  of  Claims,  made  April 
13, 1894,  which  dismissed  the  claims  and  awarded  the  claim- 
ants above  named  nothing  for  damages  alleged  to  have  been 
snstained  by  them  as  riparian  proprietors  on  the  canal  forming 
the  outlet  to  Skaneateles  lake  by  the  stoppage  by  the  state  of 
the  flow  of  water  from  the  lake  through  the  outlet,  from  Feb- 
ruary 1  to  April  30,  1892. 

Prior  to  1843  the  state  had  been  accustomed  as  occasion 
required  to  use  the  water  in  the  Skaneateles  lake  for  the  pur- 
pose of  a  feeder  to  the  Jordan  level  of  the  Erie  canal.  At 
that  time  there  existed  a  dam  at  the  northern  end  of  the  lake 
and  just  at  the  outlet  through  which  its  waters  ran  to  the 
Seneca  river,  a  distance  of  about  nine  miles.  Along  this 
creek  or  outlet  there  were  various  mill  owners,  and  from  the 
place  where  the  waters  issued  from  the  lake  into  the  creek 
down  to  the  Seneca  river  there  was  a  fall  of  about  four  hun- 
dred and  fifty  feet,  thus  making  a  valuable  water  right  along' 
the  line  of  the  creek.  The  owners  of  the  land  and  of  the 
water  privilege  at  the  outlet  of  the  lake  were  the  grantees  of 
an  individual  named  Gibbs,  who  in  1816  and  1817  was  the 
owner  and  in  possession  of  the  land  and  of  the  dam  across  the 
outlet,  and  in  one  of  the  above-named  years  he  had  obtained 
the  consent  in  writing,  for  a  valuable  consideration,  of  a  large 
number  of  the  owners  of  land  on  the  shores  of  the  lake,  giv- 
ing him  the  right  and  privilege  to  build  and  maintain  a  new 
dam  at  the  outlet  of  the  lake  and  across  the  same  and  to  raise 
and  keep  up  the  water  in  the  lake  to  the  height  of  the  water 
therein  as  it  then  was,  which  was  about  six  feet  above  its 
natural  height  at  the  outlet.  The  instruments  conveying 
these  rights  were  recorded  as  conveyances  of  real  estate,  and 
in  1843  the  title  and  rights  of  Gibbs  had  become  vested  in 
three  individuals  named  David  Hall,  George  F.  Leitch  and 
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Warren  Hecox.  Pursuant  to  this  license  or  privilege  Gibbi 
or  his  grantees,  prior  to  1835,  had  constructed  a  stone  dam  at 
the  outlet  of  the  lake  and  across  the  same  to  a  height  sutfi* 
cient  to  raise  the  water  in  the  lake  six  feet  above  its  natural 
height,  and  that  dam  remained  of  the  same  height  as  thus 
constructed  until  1868,  when  it  was  re-built  by  the  state  aa 
mentioned  hereafter.  Qibbs  or  his  grantees,  prior  to  1842,  had 
erected  on  the  lands  owned  by  him  or  them  immediately 
below  the  dam,  mills  and  factories,  machine  shops  and  a  tan- 
nery,  all  operated  by  the  water  furnished  by  the  dam,  the 
water  for  the  milk  being  taken  by  races  or  flumes  directly 
from  the  lake  and  discharged  into  the  outlet  thereof  after 
passing  through  the  mills  and  then  passing  along  down  the 
creek  to  its  junction  with  Seneca  river.  The  head  of 
water  for  these  mills  immediately  below  this  dam  was  only 
about  seven  feet,  and  hence  it  was  quite  a  detriment  to  them 
to  have  the  water  in  the  lake  drawn  appreciably  below  the 
height  at  which  it  could  be  kept  by  the  dam  ;  but,  neverthe- 
less, in  some  instances  prior  to  1843  the  agents  of  the  state, 
using  the  strong  arm,  had  gone  upon  the  land  where  the  dam 
was  and  opened  the  gates  and  drawn  down  the  lake  and  used 
the  waters  for  the  purposes  of  supplying  the  level  of  the  canal 
with  a  sufficient  quantity  of  water.  This  was  done  without 
right  and  subject,  of  course,  to  the  claims  of  the  individuals 
who  were  damaged  by  reason  of  this  action  of  the  authorities 
of  the  state.  The  state  recognized  its  Habilities  for  this  action 
of  its  agents,  and  it  had,  prior  to  1843,  on  several  occasions 
passed  statutes  providing  for  a  hearing  of  the  claims  of  the 
owners  of  these  lands  and  dam,  and  of  the  mill  privileges 
immediately  below  the  dam,  and  for  paying  to  them  such 
damages  as  they  had  sustained  by  reason  of  these  acts  of  the 
state.  This  action  on  the  part  of  the  state  in  taking  the  waters 
from  the  lake  would  not  be  detrimental  to  owners  of  lands 
further  down  the  creek,  because  of  the  fact  of  the  great  fall 
in  the  water,  they  having,  by  reason  of  such  fall,  all  the  force 
that  they  required,  and  ^e  water  passed  over  their  lands  on 
it's  way  to  the  canal  to  be  used  for  canal  purposes,  and  it  was 
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only  a  damage  to  those  who  were  bo  close  to  the  dam  that  thej 
required  all  the  head  which  the  keeping  of  the  waters  of  the  lake 
up  to  the  height  that  was  permitted  gave  them  in  order  to  profit- 
ably work  their  mills.  This  situation  at  the  outlet  of  the  lake 
was  not  such  as  commended  itself  to  the  state  authorities.  It 
was  naturally  thought  better  to  control  these  waters  by  obtain- 
ing the  title  and  interests  of  the  owners  at  the  dam  than  by  allow- 
ing them  to  remain  such  owners  and  paying  damages  to  them 
whenever  the  state  used  the  waters  for  the  purposes  of  the  canal. 
So  in  1842,  at  a  meeting  of  the  board  of  canal  commissioners, 
held  in  February  of  that  year,  there  was  presented  to  that 
board  a  report  of  Mr.  Childs,  chief  engineer  in  the  employ- 
ment of  the  state,  dated  Jan.  6,  1842,  which  contained  a  plan 
for  the  improvement  of  Skaneateles  lake  and  outlet  as  a  reser- 
voir and  feeder  to  the  Erie  canal.  This  plan  provided  for  a 
eutting  down  of  the  bed  of  the  outlet  below  the  dam 
and  for  the  making  of  an  excavation  in  the  lake  and 
outlet  above  the  dam.  While  this  report  was  under 
consideration  by  the  commissioners  a  proposition  was  pre- 
sented to  the  board  by  one  of  the  owners  of  the  land  and  dam 
at  the  outlet  of  said  lake,  and  who  was  also  the  owner 
of  a  factory  about  one  mile  lower  down  the  stream,  in 
which  he  proposed  to  release  the  state  from  all  claims  for  dam- 
ages upon  certain  conditions  contained  in  the  proposal,  and  it 
was  then  resolved  by  the  board  that  the  waters  of  Skaneateles 
lake  and  the  outlet  thereof  should  be  and  the  same  were 
thereby  appropriated  to  the  public  use  as  a  feeder  to  the  Erie 
canal,  and  that  the  plan  proposed  in  the  report  of  the  engineer 
for  the  improvement  of  the  lake  should  be  adopted  and  meas- 
ures taken  for  the  construction  of  such  work  as  would  be 
necessary  to  carry  into  eflEect  the  object  of  the  resolution. 
But  it  was  also  resolved  that  the  resolutions  were  not  to  go 
into  efiEect  and  no  work  was  to  be  commenced  until  this  owner 
already  mentioned  should  have  executed  and  delivered  a 
release  to  the  state  of  all  claims  for  damages,  as  was  proposed 
by  him.  Such  release  was  not  given,  and  on  the  27th  of  May, 
1842,  the  above  resolutions,  adopting  the  plan  described  in  the 
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engineer's  report  of  January  6th,  were  rescinded  and  no  sub- 
sequent proceedings  were  taken  under  them.  Subsequently, 
and  on  the  6th  of  September,  1842,  the  board  of  canal  com- 
missioners, after  reciting  that  there  was  an  insufficient  supply 
of  water  for  the  Erie  canal  between  certain  points,  and  that  it 
appeared  from  the  report  of  the  chief  engineer  in  the  employ- 
ment of  the  state,  bearing  date  January  6,  1842  (being  the 
same  report  already  mentioned),  that  the  remainder  of  the 
required  supply  of  water  for  that  portion  of  the  canal  could 
be  obtained  from  Skaneateles  lake  and  the  outlet  thereof  with 
more  economy  than  from  any  other  source,  adopted  resolutions 
by  which  it  was  first  resolved  that  "the  waters  of  Skaneateles 
lake  and  outlet  be  and  the  same  are  hereby  appropriated  for 
public  use  for  a  reservoir  and  feeder  to  the  Erie  canal ; "  and, 
second,  "  that  the  plan  upon  which  it  is  proposed  to  construct 
such  feeder,  together  with  the  surveys  and  estimates  of 
expenses,"  should  be  submitted  to  the  canal  board  for  their 
approbation  pursuant  to  the  provisions  of  the  Ke vised  Stat- 
utes in  that  behalf.  A  plan,  surveys,  estimates,  etc.,  were 
immediately  submitted  to  the  canal  board  for  its  approbation, 
but  the  canal  board,  instead  of  approving  the  plan,  made 
further  alterations  and  placed  other  conditions  thereon,  and 
provided  generally  that,  prior  to  the  construction  of  the 
work,  the  commissioners  should  make  such  arrangements 
with  owners  of  land  and  of  the  Abater  power  as  should 
secure  the  state  from  all  claims  for  damages  arising  from 
such  appropriation.  Nothing  further  was  done,  however, 
and  neither  the  order  nor  directions  of  the  canal  commis- 
sioners or  canal  board  were  executed  or  carried  out,  and 
no  proceeding  or  action  was  taken  under  either  of  those  reso- 
lutions for  the  reason,  as  is  stated,  that  the  releases  as  required 
to  be  secured  by  them  could  not  be  obtained.  These  proceed- 
ings are  given  simply  as  a  preliminary  history  of  the  case. 
Finally,  however,  on  the  29th  day  of  June,  1843,  it  appears 
that  a  meeting  of  the  canal  board  was  held,  and  that  reso- 
lutions set  forth  below  were  adopted  by  it.  The  resolutions 
were  prefaced  by  a  recital  that  the  canal  commissioners  had 
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represented  to  the  board  that  the  supply  of  water  to  the  Erie 
canal  at  this  point  (the  Jordan  level)  had  been  found  insuf- 
ficient for  the  purposes  of  navigation,  and  that  the  deficiency 
of  such  supply  might  be  obtained  from  Skaneateles  lake  at  a 
less  expense  to  the  state  than  the  same  could  be  obtained  else- 
where, and  that  the  commissioners  had  ^^  caused  the  necessary 
surveys  and  levels  to  be  taken,  and  accurate  plans,  drafts  and 
maps  of  the  contemplated  improvement,  together  with  an 
estimate  in  minute  detail  of  the  probable  expense  to  be 
incurred  thereby,  to  be  made  and  submitted  to  the  canal 
board,  which  estimated  expense  does  not  exceed  the  sum  of 
$30,000."  The  canal  board  then  adopted  the  following  reso- 
lutions :  ^^  1st.  That  the  waters  of  the  Skaneateles  lake  and 
the  outlet  to  the  same  be,  and  they  are  hereby  appropriated 
to  the  use  of  the  public  for  a  reservoir  and  feeder  to  the  Erie 
canal.  2d.  That  the  canal  commissioners  be  directed  to  make 
the  improvements  necessary  to  carry  the  above  resolutions  into 
eflFect."  The  plan,  map  and  estimate  of  expenses  which  were 
referred  to  in  the  above  resolution  by  the  canal  board  were 
the  plan  and  estimate  contained  in  a  second  report  of  Orville 
W.  Childs,  made  to  the  canal  commissioners  subsequently  to  the 
report  of  January  6,  1842,  and  the  map  was  one  which  showed 
the  land  and  water  appropriated  by  the  state  and  included 
within  the  blue  lines  at  the  outlet  of  Skaneateles  lake,  which 
map  was  put  in  evidence  by  the  claimants,  and  with  those  excep- 
tions no  surveys,  levels,  drafts,  maps,  plans  or  estimates  were 
submitted  to  the  ctfdal  board.  This  second  report  of  the 
engineer  refers  to  the  first  report,  dated  January  6,  1842, 
and  speaks  of  that  first  report  as  contemplating  a  plan 
which  provided  for  the  lowering  of  the  bed  of  the  outlet 
below  the  dam,  and  also  for  the  making  of  an  excavation  into 
the  lake  above  the  dam.  This  was  to  be  done  without  reduc- 
ing the  head  and  fall  at  the  dam  below  what  it  had  formerly 
been  "  or  in  any  respect  impairing  the  value  of  the  hydraulic 
power  immediately  at  the  outlet."  But  by  the  second  plan  it 
was  proposed  to  obtain  the  supply  of  water  for  the  canal  when 
enlarged  as  well  as  at  the  then  present  time  from  this  source, 
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Skaneateles  lake,  ^^  and  without  lowering  the  bed  of  the  out- 
let below  the  present  dam."  The  report  then  continued  as 
follows :  "  By  individual  enterprise  an  artiiicial  reservoir  has 
been  made  of  Skaneateles  lake  ;  the  surface  of  the  lake  has 
by  means  of  a  dam  across  the  outlet  been  raised  about  five 
feet  above  its  former  elevation  ;  by  properly  controlling  this 
discharge,  this  depth  may  be  held  in  reserve,  and,  with  a 
flhght  excavation  which  will  be  required  in  the  bed  of  the 
outlet  above  the  dam,  it  may  be  drawn  for  the  purpose  of 
navigation,  as  circumstances  may  require,  without  injuring 
the  hydraulic  power  on  the  stream  hdow.  Although  the 
expense  of  appropriating  the  waters  of  the  lake  and  outlet 
upon  this  plan,  may  exceed  that  described  in  the  before-men- 
tioned report,  yet  it  is  believed  that  the  supply  required  may 
be  obtained  with  more  economy  from  this  than  from  any  other 
fiource."  The  report  then  contains  an  estimate  as  to  the  cost 
of  this  new  plan,  and  estimates  some  $18,000  as  damages  to 
the  owners  of  the  hydraulic  power,  evidently  referring  to  the 
hydraulic  power  "  im'inediately  cbt  the  outlet  amd  just  below 
ihe  darfh^'*  because  the  report  says  the  owners  on  the  stream 
below  are  not  to  be  injured.  By  the  plan  contained  in  the 
first  report  the  alteration  was  to  be  so  made  as  not  to  impair 
the  value  of  the  hydraulic  power  immediately  at  the  outlet  / 
by  the  second  report  the  value  of  this  hydraulic  power 
immediately  at  the  outlet  would  be  impaired,  but  provision 
was  made  for  paying  the  damage,  and  at  the  same  time  the 
execution  of  the  plan  would  be  carried  out  without  injuring 
the  hydraulic  power  on  the  stream  below.  The  plan,  map 
And  estimate  of  expenses  which  were  before  the  canal  board, 
and  referred  to  as  having  been  sent  to  that  board  by  the  canal 
commissioners,  were  the  plan,  map  and  estimate  of  expenses 
contained  in  this  second  report  of  the  engineer,  by  carrying 
out  wliich  the  value  of  the  hydraulic  power  iuunediately 
below  the  dann  would  be  impaired  and  the  hydraulic  power 
on  the  stream  ielow  would  not  he  injured  at  aU. 

And  the  map  accompanying  the  report  of  the  engineer  and 
transmitted  with  it  to  the  canal  board  by  the  canal  commis- 
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sionera  and  put  in  evidence  on  this  trial  showed  exactly  when 
taken  with  this  report  and  plan  what  the  state  proposed  to 
take,  and  what  work  it  proposed  to  do  in  order  to  carry  out 
the  resolution  of  the  canal  board  as  to  appropriating  the 
waters  of  Skaneateles  lake  and  the  outlet  for  the  purposes  of 
a  feeder  for  the  Erie  canal.  That  plan  was  to  take  this  dam 
and  the  lands  adjoining  it  and  immediately  below  it,  and  all 
the  mill  privileges  and  rights  of  the  owners,  Hall,  Leitch  and 
Hecox,  and  to  thus  appropriate  as  against  them  all  the  waters 
of  the  lake  and  outlet. 

The  claimants  in  these  two  cases  now  before  us  had  prop- 
erties which  were  situated,  the  one  a  mile  and  a  quarter,  tlie 
other  nearly  three  miles  below  this  dam  on  the  banks  of  this 
creek,  and  the  map  which  was  filed  did  not  embrace  any  por- 
tion of  their  land,  nor  did  it  extend  beyond  the  lands  owned 
by  the  three  owners  above  named.  Immediately  upon  the 
passage  of  this  resolution  appropriating  these  waters  the  state 
took  possession  of  the  lands  of  the  owners  above  named, 
including  the  dam,  and  placed  gate  tenders  who  acted  under 
the  orders  of  the  agents  of  the  state  in  the  use  of  such  gates 
and  in  the  supplying  of  the  waters  through  them.  Soon  after 
taking  possession  of  this  dam  and  property  adjoining  by  the 
state,  the  three  owners  of  the  lands  thus  taken  filed  their 
claims  with  the  canal  appraisers  to  obtain  payment  for  the 
appropriation  of  their  property  by  the  state,  and  there  was 
awarded  by  the  board  to  them  m  varying  proportions,  nearly 
$30,000,  which  included  dajpaages  for  water  power  taken,  for 
land  taken,  for  loss  in  respect  to  the  factory  building,  for  loss 
in  respect  to  the  machine  shop  and  water  wheels,  and  indeed 
for  all  their  interests  at  that  point.  Ko  claim  for  damage  was 
made  by  any  one  else,  and  no  payment  was  ever  made  by  the 
state  to  the  owners  of  water  rights  lower  down  this  creek,  and 
the  state  has  never  paid  any  one  for  its  appropriation  of  the 
waters  of  Skaneateles  lake  other  than  these  landowners 
above  mentioned.  From  the  time  when  the  state  took 
possession  of  this  dam  and  control  of  the  gates,  while  the 
gate  tenders  acted  under  the  orders  of  the  state  and  gave 
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or  withheld  waters  as  they  were  directed  to  do  by  the  state's 
agents,  yet  for  most  of  the  time  the  water  had  been  suflScient 
for  all  the  purposes  of  the  claimants  in  regard  to  their  mills 
and  machinery  erected  by  them  or  their  predecessors  along  the 
banks  of  this  stream.  It  would  seem  that  a  mark  had  been 
made  on  behalf  of  the  agents  of  the  state,  indicating  that  if 
the  water  were  kept  to  that  point  there  would  be  sufficient 
head  for  the  mill  immediately  below  the  dam  to  run  a  certain 
number  of  stone,  and  when  that  was  the  case  there  was  suf- 
ficient water  flowing  down  the  stream  to  supply  the  owners 
lower  down  with  all  that  was  requisite  for  their  use.  The  state 
did  not  divert  any  of  the  waters  of  the  lake  through  any  other 
channel,  but  all  of  the  water  has  flowed  down  the  natural  chan- 
nel of  the  creek  and  along  and  across  the  respective  premises 
of  the  claimants  from  the  time  when  the  state  took  possession 
of  the  dam,  as  above  mentioned.  The  flow  of  water  from  the 
creek,  with  occasional  short  periods,  since  this  appropriation, 
has  been  uninterrupted  and  continuous,  both  in  what  is  termed 
the  open  and  closed  seasons  of  navigation  on  the  canal  and 
during  all  of  the  time  that  the  agents  of  the  state  have  been 
in  charge  of  the  gates  at  said  dam,  except  in  some  half  dozen 
different  years  when  they  have  been  held  back  for  a  short 
time.  In  1866  the  flow  of  the  water  was  stopped  by  closing 
the  gates  from  eighteen  to  twenty  days ;  and  in  1868  the  flow 
of  water  was  wholly  cut  off  for  about  forty-nine  days,  for  the 
purpose  of  re-building  the  dam  at  the  outlet.  In  1892  there 
was  another  stoppage.  The  flow,  mth  the  exceptions  as  above 
stated,  has  been  quite  uniform  and  substantially  the  same  in 
quantity  during  the  season  of  closed  as  during  the  season  of 
open  navigation  on  the  canal,  and  the  flow  has  been  substan- 
tially such  in  quantity  as  was  required  for  the  operation  of  the 
mills  on  the  creek  below  those  immediately  at  the  dam,  includ- 
ing the  mills  of  the  respective  claimants  herein,  and  this  quan- 
tity has  been  thus  permitted  to  flow  from  the  lake,  except  aa 
already  mentioned. 

In  1868  the  state  re-built  the  dam  but  did  not  increase  its 
height,  but  by  virtue  of  lowering  the  bed  under  the  dam  and 
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up  to  the  outlet  of  the  lake  about  two  and  a  half  feet,  it 
secured  that  increased  amount  of  water.  The  legislature  in 
1868  passed  an  act  (Chap.  330  of  the  Laws  of  that  year),  which 
authorized  the  canal  appraisers  to  hear  the  claims  of  all  per- 
sons owning  or  occupying  any  water  power  on  this  creek  for 
damages  sustained  since  January  1,  1866,  by  reason  of 
obstructing  or  withholding  the  waters  of  the  creek  by  the  state 
or  its  officers,  and  the  law  provided  that  in  case  the  act  proved 
were  such  as  would  establish  a  legal  liability  in  a  civil  action 
against  an  individual  or  corporation,  then  the  board  had  power 
to  award  such  damages  to  such  claimants  as  should  be  just,  and 
provision  was  made  authorizing  the  payment  of  any  award 
thus  made.  By  virtue  of  that  act,  the  predecessors  in  title  and 
in  the  occupancy  of  the  premises  and  water  power  of  the 
claimant,  the  Skaneateles  Paper  Company,  presented  to  the 
canal  appraisers  a  claim  for  damages  suffered  by  them  for  the 
suspension  of  the  running  of  their  mill  for  want  of  water 
power  for  certain  days  in  April,  1866,  and  in  January,  Feb- 
ruary and  March,  1868,  and  the  claim  was  subsequently  heard 
upon  its  merits  by  the  canal  appraisers  and  an  award  made 
September  30,  1869,  of  over  $6,000  for  the  damage,  which 
award  was  subsequently  paid.  A  large  number  of  other  and 
like  claims  were  made  about  this  same  time  and  under  this 
same  statute,  including  the  claim  of  one  who  was  the  owner  of 
the  premides  described  in  the  claim  of  the  claimant  Waller 
herein,  and  those  claims  were  tried  and  awards  made  pursuant 
to  the  statute,  and  those*  awards  were  subsequently  paid, 
including  the  award  to  the  predecessor  of  the  claimant  Waller. 
In  1872,  by  chapter  583  of  the  Laws  of  that  year,  the  legis- 
lature appropriated  a  certain  sum  for  the  payment  of  damages 
to  the  mill  owners  of  Skaneateles  outlet  for  the  temporary 
diversion  or  appropriation  of  the  waters  of  the  outlet,  to  be  set- 
tled by  the  canal  commissioners,  but  no  claim  was  to  exceed 
$600  in  amount.  Pursuant  to  that  act  claims  were  made  on 
the  part  of  the  owners  of  mills  on  the  creek  for  damages  for  the 
temporary  appropriation  or  diversion  of  the  waters  of  the  lake 
by  the  state,  and  such  claims  were  allowed  and  awards  made 
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and  paid,  and  many  of  them  were  those  who  were  lessees^ 
occnpants  or  owners  of  the  premiseq  now  owned  by  the  claim- 
ant John  E.  Waller.  From  February  1, 1892,  to  March  5, 1892, 
the  gates  in  this  dam  were  one-half  closed,  and  from  March  5  to 
April  30,  1892,  they  were  wholly  closed  and  no  water  flowed 
down  the  creek.  The  closing  of  the  gates  and  the  withholding 
of  the  water  was  for  the  purpose  of  accumulating  and  storing 
water  inside  pf  the  lake  for  supplying  the  canal  during  the 
following  season  of  canal  navigation,  and  this  action  was  by 
the  state  authorities  and  to  the  damage  of  the  two  claimants 
in  this  case.  It  is  to  obtain  payment  of  these  damages  that 
these  claims  have  been  filed.  The  amount  of  damage  has 
been  agreed  upon  in  case  the  state  is  responsible  for  any 
amount  whatever,  the  amount  being  $1,000  in  the  Waller,, 
and  $2,500  in  the  case  of  the  Skaneateles  Paper  Company. 
By  chap.  314  of  the  I^aws  of  1890,  amending  chap.  291  of  the 
Laws  of  1889,  permission  was  given  to  the  Syracuse  water 
board,  under  certain  conditions  and  restrictions,  to  conduct  a 
certain  amount  of  water  not  required  for  the  Erie  canal,  from 
Skaneateles  lake  to  the  city  of  Syracuse,  for  the  purpose  of 
supplying  that  city  and  its  inhabitants  with  water.  That  act 
provided,  however,  that  before  any  water  should  be  taken 
from  the  lake  under  the  provisions  of  the  act,  the  city  of 
Syracuse  should  acquire  or  extinguish  the  water  power  rights 
upon  the  outlet  of  said  lake,  to  be  aflfected  by  the  proposed 
storage  of  water,  and  the  city  was  directed  to  protect  and  save 
harmless  the  state  of  New  York  from  and  against  all  claims 
and  demands  of  riparian  owners  upon  said  lake  for  loss  or 
damage  occasioned  by  any  act  or  structure  authorized  by  the 
act.  The  Board  of  Claims,  after  a  hearing  on  the  whole  case, 
has  made  an  award  of  "  nothing,"  and  each  of  these  claimants 
has  appealed  to  this  court. 

Ednjoin  Nottingfumi  for  appellant,  the  Skaneateles  Paper 
Co.  The  resolutions  of  the  canal  board  of  June  29,  1843,  did 
not  affect  the  appropriation  of  any  of  the  water  of  the  lake  or 
outlet,  for  the  reason  that  the  canal  board  had  no  power  to 
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make  an  appropriation  of  land  or  water ;  that  power  was  then 
vested  by  statute  solely  in  the  canal  commissioners,  and  the 
only  authority  or  duty  which  the  canal  board  had  in  the  mat- 
ter was  to  approve  of  the  plan  and  expense  of  the  same.  (R. 
S.  part  1,  chap.  9,  tit.  9,  art.  2,  §§  16, 17,  18 ;  id.  art.  4,  §  74 ; 
Yaw  V.  State,  127  N.  Y.  192.)  The  adoption  and  filing  of 
the  plan  and  map,  the  voluntary  presentation  of  claims  for 
damages  by  the  owners  of  the  land,  water  power,  etc.,  included 
within  the  blue  lines  on  the  map,  and  the  award  and  payment 
to. these  owners  of  damages  for  such  land,  water  powers,  etc., 
together  with  the  proof  and  record  of  the  award  as  a  deed,  had 
the  effect  to  transfer  to  tiie  state  the  title  to  the  land,  dam  and 
water  powers  included  within  the  blue  lines  on  the  map  and 
the  description  in  the  award,  together  with  all  rights  and 
privileges  as  to  the  maintenance  of  the  dam  and  keeping  up 
the  level  of  the  water  in  the  lake  vested  in  said  owners. 
{S,  M.  Co.  V.  State,  104  N.  Y.  562.)  If  the  resolution  of  the 
canal  board  of  June  29, 1843,  in  form  appropriating  the  waters 
of  the  lake  and  outiet,  had  been  adopted  by  the  canal  commis- 
sioners, and  there  is  given  to  them  all  the  effect  they  could 
have  as  resolutions  of  the  canal  commissioners,  still  they  would 
not  effect  an  appropriation  of  any  of  the  waters  of  the  lake  or 
outlet,  for  the  reason  that  an  appropriation  could  not  be  made 
by  resolutions  alone,  and  the  effect  of  the  resolutions,  how- 
ever general  or  comprehensive  their  language,  is  controlled 
and  limited  by  the  plan,  map  and  estimate  referred  to  in  them. 
(R.  S.  part  1,  chap.  9,  tit.  9,  §  17 ;  In  re  iT.  F,  JR.  Co.,  46 
Ilun,  94 ;  In  re  H.  E.  R.  Co.,  57  id.  57.)  The  state  owns 
only  such  lands  and  waters  as  are  shown  on  the  maps  required 
by  statute  to  be  made  and  filed  for  the  express  purpose  of 
showing  such  ownership,  and  it  can  have  only  such  rights  to 
the  control  and  use  of  waters  not  shown  on  such  maps  as  fol- 
low from  the  ownership  of  the  land  over  which  they  flow. 
{Lawrence  v.  Whitney,  115  N.  Y.  410 ;  Scrvoer  v.  Smithy 
100  id.  479.)  Private  property  cannot  be  taken  for  public 
use,  whatever  the  degree  of  interest  taken,  without  notice  to 
the  owner  of  the  taking,  and  to  permit  private  property  to  be 
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taken  from  the  owner  without  notice  -to  him  of  the  taking 
would  be  destructive  of  property  rights,  and  a  violation  of  the 
constitutional  inhibition  against  depriving  a  citizen  of  his^ftp- 
erty  without  due  process  of  law.  (Lewis  on  Em.  Dom.  ^B5 ; 
Sttuirt  V.  PcUmeTy  74  N.  Y.  183 ;  Remsen  v.  Wheeler^  105  id. 
673 ;  People  ex  rel.  v.  Henion^  64  Hun,  471 ;  Wilson 
v.  Lynn,  119  Mass.  176 ;  Ycm  v.  State,  127  N.  T.  190 ; 
Warren  v.  8.  M.  Co.,  143  Mass.  9.)  If  the  appropriation 
of  1843  was  not  limited  to  the  lands,  water  powers,  etc., 
of  Hall,  Leitch  and  Hecox,  and  to  such  rights  connected 
therewith  as  were  vested  in  them,  it  was  an  absolute 
appropriation  of  all  the  waters  of  the  lake  and  outlet  by  the 
state,  and  of  all  of  claimant's  grantors'  rights,  title  and  interest 
in  and  to  those  waters  and  to  the  use  thereof ;  in  other  words, 
it  was  an  appropriation  of  the  whole  of  the  water  power  and 
right  which  was  a  part  of  or  connected  with  the  premises 
described  in  claimant's  claim,  as  any  other  appropriation  than 
the  aforesaid  would  have  been  void  for  indefiniteness  and  for 
uncertainty  as  to  the  extent  of  the  appropriation.  {Hayden  v. 
State,  132  N.  Y.  533 ;  People  ex  rel.  v.  Trustees,  etc.,  137  id. 
88 ;  In  re  Water  Comrs.  Amsterdam,  96  id.  361 ;  M.  E.  R. 
Co.  V.  Domvnick,  65  Hun,  198;  In  re  N.  Y.  C.  dk  H. 
R.  R.  R.  Co.,  70  N.  Y.  191 ;  In  re  N.  T.  <&  B.  R.  Co.,  62 
Barb.  85 ;  ^owe  v.  Inhahitcmts  of  Weymmith,  148  Mass.  605 ; 
Warren  v.  S.  W.  Co.,  143  id.  9 ;  Jf.  ^.  Co.  v.  Smith,  109 
Ind.  489 ;  /.  cfe  F.  R.  Co.  v.  Newsrni,  54  id.  121 ;  Shute  v. 
Decker,  51  id.  244 ;  Mathias  v.  Carson,  49  Mich.  465  ;  IfuU 
V.  *Zierle,  52  id.  540 ;  Bennett  v.  Drain  Comrs.,  56  id.  635  ; 
T.  A.  A.  cfe  N.  M.  R.  Co.  v.  Munson,  57  id.  43 ;  R.  Co.  v. 
Circuit  Jud^e,  95  id.  318 ;  Hayford  v.  County  Comrs.,  78 
Maine,  163;  McDonald  v.  Nelson,  69  Ind.  54;  Scraper  v. 
Pipes,  Id.  163 ;  Proprietors  v.  Randolph,  157  Mass.  345, 351, 
352,  353 ;  Miller  v.  W.  W.  Co.,  148  Penn.  St.  429,  433,  440, 
441.)  The  appropriation  by  the  state  in  1843  was  not  of  all 
the  waters  of  the  lake  and  outlet,  or  of  the  right  to  store  and  con- 
trol the  flow  of  all  the  waters  of  the  lake  and  outlet,  as  against 
claimant  and  its  grantors ;   and  as  no  valid  appropriation  was 
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made  of  anything  less  than  the  whole,  the  only  vaKd  appro- 
priation made,  if  any,  as  against  claimant  and  its  grantors, 
wjApf  the  lands  and  rights  of  Hall,  Leitch  and  Hecox  only. 
{^mple  ex  rd.  v.  0<mal  Board^  2  T.  &  0.  275 ;  Laws  of 
1890,  chap.  314.)  There  is  no  consistent  view  or  constrnctioa 
of  the  appropriation  of  1843,  except  that  which  limits  it  to 
the  lands  and  rights  of  Hall,  Leitch  and  Hecox.  (5  Paige, 
137 ;  9  id.  547 ;  Howe  v.  Weymouth,  148  Mass.  605 ;  Clinton. 
V.  Meyers^  46  N.  Y.  511 ;  Simon  v.  Bear,  29  Wis.  255  ;  Penn. 
R.  Co  V.  Miller,  112  Penn.  St.  34.)  The  argument  of  the 
opinion  of  the  Board  of  Claims  against  the  equity  of  this  claim 
has  little,  if  any,  basis  in  probability  or  fact,  and  is  mainly 
based  on  unfounded  assumption.  (Angell  on  Water  Courses 
[6th  ed.],  105 ;  TourtUlot  v.  Phelps,  4  Gray,  370.)  Notliing 
can  be  claimed  for  the  award  of  nothing  in  1884  on  the  1881 
claim  on  the  theory  that  it  is  res  adjudicata  here.  {Plait  v. 
N,  T.  C  P.  P.  Co.,  37  N.  Y.472  ;  Smith  v.  Elliott,  9  Penn. 
St.  345 ;  Locke  v.  State,  140  N.  Y.  480 ;  People  ex  reL  v. 
Schuyler,  69  id.  246.) 

Charles  A.  JIawley  and  George  Barrow  for  appellant  Wal- 
ler. A  consideration  of  the  history  and  proofs  demonstrates 
that  the  state  never  acquired  or  intended  to  acquire  at  Skan- 
eateles  anything  more  than  the  rights  of  an  upper  riparian  owner. 
(Laws  of  1839,  chap.  150 ;  Laws  of  1840,  chap.  278 ;  Corkings 
V.  State,  99  N.  Y.  499 ;  S.  M.  Co.  v.  State,  104  id.  562.)  The 
resolution  adopted  by  the  canal  board  in  1843  did  not  make  an 
appropriation  of  the  waters  of  Skaneateles  lake  or  its  outlet.  (1 
K.  S.  220-230.)  Sections  17  and  18  (1  R.  S.  220)  contained  all 
the  authority  of  the  canal  bqard  and  canal  commissioners  relat- 
ing to  permanent  appropriations  of  lands,  waters  and  streams. 
{Ten  Broeck  v.  SherriU.,  71  N.  Y.  277.)  The  alleged  appro- 
priation of  1843  is  invalid  and  ineffectual  as  an  appropriation 
of  the  water  rights  of  the  claimant  or  of  any  part  thereof.  (1 
R.  S.  217,  218,  §§  4-6.)  The  only  procedure  by  which  the 
state  could  accomplish  an  appropriation  for  the  canal  in  1843 
was  by  taking  actual  possession  of  the  property  itself.     (Laws 
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of  1884,  chap.  336 ;  Smith  v.  City  of  Rochester,  92  N.  Y. 
463.)  As  matter  of  fact  and  as  matter  of  law  the  state  never 
took  permanent  possession  of  the  water  rights  of  the  riparian 
proprietors  on  the  outlet  of  Skaneateles  lake,  and,  therefore, 
never  appropriated  them,  {hi  re  P.  B.  Oo,^  108  IST.  T.  476  ; 
Lewis  on  Em.  Dom.  §  Z\  Enfield  T,  B,  Co.  v.  H,  <fe  N.  R. 
R,  Co.,  17  Conn.  40 ;  Weir  v.  S.  P.  S.  <fe  T.  F.  R.  R.  Co., 
18  Minn.  155.)  The  subsequent  storages  of  water  made  by 
the  state,  beginning  with  1866,  were  not  made  by  virtue  of  any 
prior  acquisition  or  appropriation,  but  under  the  provision  of 
chapter  196  of  the  Laws  of  1833.  (Laws  of  1833,  chap.  196 ; 
Laws  of  1868,  cliap.  330 ;  Heacoch  v.  State,  105  N.  Y.  246.) 
If  the  canal  board  possessed  the  authority  or  power  to  make 
an  appropriation  of  the  waters  of  Skaneateles  lake  which 
should  include  the  water  rights  of  the  claimant  by  the  adop- 
tion of  a  resolution,  the  appropriation  attempted  to  be  made 
in  such  manner  was  void  for  uncertainty.  {Ray den  v.  State, 
132  N.  Y.  533 ;  People  ex  rd.  v.  Village  of  Haveratraw,  137 
id.  88 ;  M.  E.  R.  Co.  v.  Dominick,  55  Hun,  199 ;  Mills  on 
Em.  Dom.  §§  115,  277.)  The  state  has  in  many  ways  recog- 
nized the  subsisting  rights  of  the  riparian  owners  upon  the 
outlet.  (Laws  of  1868,  chap.  330 ;  Laws  of  1872,  chap.  583 ; 
Laws  of  1890,  chap.  314.) 

T.  E.  Hancock,  Attorney- General,  for  respondent.  The 
appropriation  by  the  state  in  1843  of  the  Skaneateles  waters 
cut  off  the  rights  of  riparian  owners  along  the  outlet. 
Swinnerton  v.  C  Ins.  Co.,  37  N.  Y.  174 ;  People  v.  Snyder, 
41  id.  397;  People  v.  Breese,  7  Cow.  429 ;  Chapman  v.  Wil- 
ier, 6  Hill,  475  ;  Brown  v.  SchofiAd,  8  Barb.  239 ;  People  v. 
Canal  Appraisers,  33  N.  Y.  464 ;  Niederhauser  v.  State,  28 
Ind.  258,  267 ;  Hatch  v.  C  &  I.  R.  R.  Co.,  18  Ohio  St.  93, 
125  ;  Agawam  Bank  v.  Strever,  18  N.  Y.  502 ;  Slater  v. 
Jewett,  85  id.  68  ;  Mayor,  etc.,  v.  Sands,  105  id.  217 ;  Jack- 
son V.  Lewis,  17  Johns.  477 ;  Waller  v.  Harris,  20  Wend. 
662;  McClursky  v.  Cromwell,  UN.  Y.  601 ;  Johnson  v.  H. 
R.  R.  R.  Co.,  49  id.  462 ;  Springstem  v.  Samson,  32  id. 
SicxELS— Vol.  XCIX.        75 


594  Waller  v.  State.  [Feb., 

Opinion  of  the  Court,  per  Peckham,  J.  [Vol.  144 

706 ;  Benton  v.  Wickwire^  54  id.  226 ;  In  re  Middletawriy  82 
id.  199 ;  In  re  O'NeU,  91  id.  520 ;  Mangam  v.  City  qf 
Brooklyn^  98  id.  591 ;  Hvmphreya  v.  N.  1\,  etc,y  R.  Co.^ 
121  id.  435  ;  Rexford  v.  Knigkt,  11  id.  398 ;  Mark  v.  State, 
97  id.  572 ;  Beacock  v.  State,  105  id.  248  ;  Stewart  v.  State, 
Id.  265 ;  Benedict  v.  State^  120  id.  228 ;  People  ex  rd.  v. 
Tompkins,  ^0  Hun,  230;  Baker  v.  Johnson,  2  Hill,  347; 
Tv/rrell  v.  Norman,  19  Barb.  236 ;  BirdsaU  v.  Cirry,  66 
How.  Pr.  361 ;  P<2^Z^  ex  rd.  v.  Hayden,  6  Hill,  360  ;  ^iair 
V.  Kiger,  111  Ind.  193 ;  Farrington  v.  Payne,  15  Johns.^ 
432  ;  Pe>r^  v.  CbftJ,  22  Hun,  278  ;  Secor  v.  Sturgis,  16  N. 
Y.  554 ;  Lewis  on  Em.  Dom.  §  664;  Smith  v.  People,  47  K 
Y.  337;  Jermaine  v.  Waggener,  1  Hill,  279;  7  id.  357; 
Hutchinson  v.  Gomrs.,  25  Wend.  692;  People  v.  Ga/fial 
Board,  2  T.  &  C.  242 ;  P^op^  v.  Coni/ractvng  Board,  27  N. 
Y.  381 ;  Rowland  v.  Eldridge,  43  id.  461 ;  G^t^^  v.  67%  ^ 
Brooklyn,  69  id.  511 ;  People  ex  rd,  v.  Leonard,  74  id.  445  ; 
People  ex  rd,  v.  Com^nnon  Council,  78  id.  33 ;  Osterhoudt  v. 
Rigney,  98  id.  234 ;  aS^^  v.  ^oart?  of  PiMic  Works,  42 
Ohio  St.  607;  /.  Mills  v.  County  Comrs,,  106  Mass.  363; 
Damd  v.  iV^<?2i?  Bedford,  133  id.  549  ;  Smith  v.  Concord,  143 
id.  253 ;  5inc7e  v.  Weymouth,  148  id.  605.)  The  legislation 
and  judicial  decisions  relating  to  the  Skaneateles  waters  justify 
the  action  of  the  Board  of  Claims.  {Sweet  v.  City  of  Syra- 
cuse, 128  K  Y".  316 ;  Perrens  v.  O'Brien,  L.  K.  [11  Q.  B. 
Div.]  21 ;  Eeyn&mxm  v.  Blake,  19  Cal.  579 ;  P.  C.  Co.  v. 
Hoyt,  57  id.  44.) 

Pbokham,  J.  I  think  that  the  Board  of  Claims  has  erred 
in  its  award  in  this  case.  The  facts  set  forth  in  the  above 
statement  seem  to  me  to  show  beyond  controversy  that  the 
state  never  intended  to,  and,  in  fact,  never  has  appropriated 
and  taken  possession  as  owner  of  all  the  waters  of  Skaneateles 
lake,  as  against  all  the  riparian  owners,  below  the  dam  down 
to  Seneca  river.  The  state,  prior  to  1843,  had  been  frequently 
guilty  of  acts  of  trespass  as  against  the  owners  of  the  dam  and  the 
lands  immediately  surrounding  it  and  the  mills  immediately 
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below  it.  The  state's  agents  had,  upon  occasion,  gone  npon 
the  lands  of  these  private  individuals  and  without  right  opened 
the  gates  of  the  dam  and  taken  the  waters  from  the  lake  in 
larger  quantities  than  the  proper  use  thereof  by  the  owners 
themselves  would  have  required  for  the  running  of  their  mills 
and  their  machinery  dependent  upon  that  water  power,  and 
by  taking  this  excess  of  water  they  reduced  the  head  and  thus 
impaired  the  power  and  prevented  the  owners  from  exercis- 
ing the  rights  which  they  had  at  the  dam  and  in  the  use  of  the 
waters  above  it.  Although  the  state  was  thus  a  vn'ongdoer, 
and  though  by  reason  of  the  wrong  it  had  injured  the  owners 
of  the  water  rights  immediately  below  the  dam,  yet  it  had 
thereby  done  no  injury  whatever  to  the  lower  riparian  owners. 
The  water  flowed  through  its  natural  channel  across  the  lands 
of  these  owners,  and  the  natural  fall  between  the  dam  and 
themselves  was  sufficient,  and  hence  they  had  all  the  use  of 
the  water  power  which  they  required.  It  was  not  in  the  let- 
ting of  the  water  down  that  any  injury  could  come  to  the 
owners  below.  The  retention  of  the  water,  if  carried  far 
enough  to  prevent  the  use  of  the  machinery  by  the  lower  mill 
owners,  would  alone  cause  them  injury.  But  nothing  of  that 
kind  had  happened  up  to  1843,  and  it  is  evident  that  the  final 
action  of  the  state  was  without  reference  to  them.  The  first 
report  made  by  the  engineer  to  the  canal  commissioners,  in 
1842,  January  6th,  gave  a  plan  by  which  more  water  could  be 
obtained  from  the  lake  without  injury  to  the  mill  owners 
immediately  below  the  dam.  The  method  by  which  that  work 
was  to  be  done  is  not  important  to  now  notice,  but  it  is  material 
to  note  that  the  plan  provided  for  no  damage  being  done  to 
any  owner  of  hydraulic  rights  on  this  stream.  To  speak  of  the 
method  by  which  this  end  was  to  be  accomplished  is  not 
necessary.  That  report  and  plan  were  never  carried  out ;  no 
work  was  ever  done  under  it,  and  the  plan  was  abandoned. 
Another  report  was  made  by  the  engineer  containing  a  plan 
which  was  to  be  more  expensive  in  carrying  out  than  the  plan 
contained  in  the  first  report,  because  while  the  owners  of 
hydraulic  power  further  down  on  the  stream  below  were  not  to 
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be  injured,  yet  the  owners  of  such  rights  immediately  below  the 
dam  would  be  damaged,  and  the  value  of  their  rights  greatly 
diminished.  This  second  plan  provided,  therefore,  that  these 
owners  were  to  be  compensated  for  the  loss  of  their  rights, 
and  for  the  lands  which  they  owned,  and  for  the  dam  itself, 
all  of  which  were  to  be  appropriated  and  taken  possession  of 
and  owned  by  the  state,  and  payment  was  to  be  made  therefor 
to  such  owners.  As  the  canal  had  been  completed  for  quite  a 
number  of  years  at  this  time,  neither  the  canal  commissioners 
nor  the  canal  board  had  the  right  to  take  any  property  or 
appropriate  any  lands  which  they  might  have  had  under  pro- 
visions looking  to  the  construction  of  the  canal;  and  the 
powers  of  the  canal  commissioners  and  of  the  canal  board  have 
their  origin,  so  far  as  their  right  to  take  these  lands  and  these 
waters  are  concerned,  in  sections  17  and  18  of  the  IstHevised 
Statutes  (p.  221),  and  section  74  (id.  p.  230). 

I  have  found  in  the  record  here  no  actual  decision  of  the 
canal  commissioners,  pursuant  to  section  17  of  the  above 
statute,  that,  in  their  opinion,  it  was  necessary  or  expedient  to 
open  a  new  feeder  for  the  canal  at  this  point,  nor  is  there  any- 
thing  showing  that  they  had  caused  to  be  made  the  necessary 
surveys  and  levels,  and  accurate  drafts,  plans  and  models  or 
maps  of  the  contemplated  work  necessary  in  opening  such  new 
feeder,  or  showing  that  any  estimate  in  minute  detail  of  the 
probable  expense  to  be  incurred,  had  been  made,  except  such 
proof  as  may  be  inferred  from  the  recitals  which  precede  the 
the  resolution  adopted  by  the  canal  board  in  June,  1843.  We 
may  assume,  however,  that  the  canal  commissioners  had  done 
all  that  was  requisite  in  order  to  comply  with  section  17 
above  cited,  and  that  the  canal  board  had  the  necessary 
plan,  map,  levels,  etc.,  before  it  at  the  time  when  it  passed 
that  resolution.  There  is  no  pretense  that  any  other 
plan  or  map  was  adopted  by  the  canal  commissioners, 
or  was  before  the  canal  board,  than  the  plan  which  is  spoken 
of  in  the  second  report  of  the  engineer  to  the  canal 
commissioners,  and  that  report  provides  for  the  execution  of 
the  work  and  the  taking  of  the  land  necessary  therefor  upon. 
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the  plan  of  dispensing  with  lowering  the  bed  of  the  outlet 
below  the  dam  at  the  village  and  also  for  the  payment  of 
damages  for  the  water  rights  to  be  appropriated  belonging  to 
the  individuals  whose  mills  are  situated  immediately  below 
the  dam  which  was  to  be  taken.  This  plan  worked  no  injury 
to  the  owners  lower  down.  The  map  which  accompanied  this 
report  showed  the  land  which  was  to  be  taken  and  the  dam 
and  the  situation  of  the  mills,  the  owners  of  which  were  to 
be  compensated  for  the  property  of  which  they  were .  to  be 
deprived  and  for  their  water  rights.  With  this  plan  and 
this  map  before  the  board  and  with  this  recital  which  pre- 
cedes the  resolution  adopted  by  it,  it  is  plain  that  when  the 
canal  board  made  use  of  the  words  of  appropriation  regard- 
ing the  waters  of  the  lake  and  the  outlet,  it  had  reference  to 
the  subject-matter  which  was  then  before  that  board  as  con- 
tained in  that  report,  plan  and  map.  The  general  use,  there- 
fore, of  the  words  of  appropriation,  where  the  resolution 
speaks  of  appropriating  all  the  waters  of  the  lake  and  of  the 
outlet,  must  be  held  under  such  circumstances  to  refer  to  the 
appropriation  of  all  such  waters  as  against  those  owners  whose 
lands  a»d  property  and  water  rights  were  by  the  plan  to  be 
taken  and  appropriated  and  who  were  specially  designated  and 
known  and  described  in  the  report,  the  plan  and  the  map 
before  the  board  when  the  resolution  was  adopted.  If  there 
were  any  doubt  in  regard  to  the  meaning  of  such  language  it 
seems  to  me  that  the  acts  of  the  officers  of  the  state  at  the 
time  and  immediately  subsequent  to  the  passing  of  that  reso- 
lution, even  down  to  the  year  1892,  have  been  consistent  with 
no  other  idea  than  that  this  appropriation  was  directed  at  and 
meant  to  apply  to  the  owners  of  the  rights  and  lands 
described  in  the  report,  the  plan  and  the  map.  In  this  way 
it  could  very  properly  be  said  that  as  against  them  the  waters  of 
the  lake  and  of  the  outlet  were  taken  possession  of  and  appro- 
priated by  the  state,  because  the  state  immediately  took  the 
lands  and  extinguished  the  rights  of  those  owners  by  virtue 
of  such  appropriation.  But  they  never  have  asserted  any 
right  absolutely  and  subject  to  no  claim  or  liability  for  dam- 
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age,  to  appropriate  the  waters  of  this  lake  and  its  outlet  as 
against  the  lower  riparian  owners  and  the  state  has  not 
assumed  the  right  to  wholly  withhold  the  supply  of  water, 
without  any  corresponding  obligation  to  pay  to  the  owners 
the  amount  of  the  damage  whicli  such  owners  might  sus- 
tain by  reason  of  such  withholding.  The  finding  of  tlie 
Board  of  Claims  and  the  evidence  to  support  it  are  both 
clear  upon  this  question,  and  although  the  state  has  exer- 
cised its  right  to  use  the  water  in  this  lake  for  the  pur^ 
pose  of  a  feeder  to  the  canal,  yet  that  right  has  never 
been  inconsistent  with  the  rights  of  the  riparian  owners 
below,  excepting  in  the  case  of  the  storage  of  the  water  and 
the  withholding  of  the  supply,  and  in  those  cases  where  the 
withholding  of  the  supply  was  to  such  an  amount  as  to  pre- 
vent the  operation  of  the  machinery  of  the  mills  by  their 
owners  on  the  stream  below,  the  state  has  recognized  that 
such  withholding  was  unlawful,  and  it  has  passed  statutes  pro- 
viding for  the  hearing  of  the  claims  of  such  owners,  and  upon 
proof  of  facts  which  would,  as  against  individuals,  constitute 
a  legal  claim,  it  has  made  provision  for  the  ascertainment  of 
the  amount  and  the  payment  thereof  by  its  agents.  This  was 
done  in  1868,  after  the  state  had  withheld  the  waters  for  pur- 
poses of  its  own  for  a  length  of  time  sufficient  to  cause  an 
appreciable  damage  to  the  owners  below,  and  thousands  of 
dollars  were  paid  to  such  owners  by  the  state  on  account  of 
such  damage,  which,  if  the  theory  of  the  counsel  for  the  state 
as  now  presented  were  correct,  the  state  was  never  under  the 
slightest  obligation,  legal  or  moral,  to  pay  because  of  the  fact 
that  it  had  taken  possession  of  and  appropriated  to  its  own 
use  those  rights  many  years  ago. 

We  do  not  think  that  by  the  action  of  the  canal  board  or  the 
canal  commissioners,  or  their  combined  action,  these  rights  of  the 
owners  upon  the  stream  below  were  included  in  the  words  of 
appropriation  in  tte  resolution  of  the  canal  board.  Therefore, 
neither  they  nor  their  predecessors  had  any  ground  upon 
which  to  base  an  appearance  before  the  canal  appraisers  and 
attempt  to  prove  any  permanent  damage  to  their  rights  h;fr 


1895.]  Waller  v.  State.  599 

N.  T.  Rep.]         Opinion  of  the  Court,  per  Peckham,  J. 

-virtue  of  the  resolution  of  appropriation.  The  appropriation 
did  not  touch  them  or  their  rights.  Mere  words  of  appropri- 
ation, unaccompanied  by  any  act  on  the  part  of  the  officers  of 
the  state  towards  carrying  such  appropriation  into  execution 
and  taking  possession  of  or  controlling  in  some  form  the  prop- 
erty which  is  to  be  appropriated,  cannot  amount  to  an  actual 
and  complete  appropriation,  and  when  we  have,  as  we  have 
in  this  case,  ample  scope  for  the  application  of  these  words  of 
appropriation  to  those  owners  only  who  were  included  in  the 
engineer's  report  and  plan  and  map,  and  in  respect  to  whom  • 
actual  possession  was  taken,  they  will  not  be  extended  so  as 
to  include  those  who  beyond  all  question  were  not  within  the 
contemplation  of  the  board  which,  with  the  plan  and  map 
before  it,  passed  the  resolution. 

This  policy  on  the  part  of  the  state  not  to  then  take  the  rights 
of  the  riparian  owners  farther  down  the  stream  was  not  unwise  at 
the  time.  For  more  than  twenty  years  after  the  appropriation 
as  stated,  there  was  no  trouble  with  these  owners,  and  the 
state  had  all  the  water  it  required.  And  for  more  than  twenty 
years  in  addition  the  occasions  have  been  few  for  withholding 
the  water  to  the  damage  of  the  owners.  It  would  probably 
have  been  quite  expensive  to  extinguish  those  rights  at  that 
time,  and  the  necessity. for  doing  so  was  not  present.  'The 
state  continued  on,  therefore,  and  when  the  necessity  arose  for 
temporarily  withholding  water  it  was  done,  its  liability  for  the 
damage  it  thus  caused  was  acknowledged,  and  it  was  paid 
under  legislative  sanction.  It  is  conceded  that  the  state  has 
never  in  fact  paid  for  the  permanent  appropriation  of  these 
rights,  and  we  find  no  hardship  in  making  it  liable  for  causing 
them  temporary  damage  since  the  last  payment  on  that 
account. 

There  is  nothing  in  the  case  of  Sweet  v.  Oity  of  Syracuse 
(129  N.  Y.  316)  which  is  inconsistent  with  the  views  herein 
expressed.  The  question  as  to  what  rights  existed  in  the  lower 
owners  of  the  waters  below  the  dam  on  this  stream  was  not  in 
controversy.  The  plaintiff  in  that  case  assumed  that  the  state 
was  the  owner  of  the  waters  of  the  lake  and  of  the  outlet. 
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and  that  by  virtue  of  proceedings  heretofore  taken  the  state 
had  made  Skaneateles  lake  substantially  a  part  of  the  canal 
system  of  the  state,  and  that  it  had  no  constitutional  power, 
therefore,  to  permit  any  portion  of  the  waters  of  that  lake  to 
be  used  for  any  other  than  canal  purposes.  There  were  some 
other  constitutional  objections  discussed  in  that  case  which 
are  not  material  here.  This  court  simply  said  that  at  most 
the  state  had  taken  the  waters  of  the  lake  to  an  extent  that  was 
necessary  for  canal  purposes,  and  that  any  surplus  beyond  that 
might  be,  by  legislative  act,  permitted  to  be  used  for  other 
purposes  without  in  any  degree  infringing  upon  the  constitu- 
tional provision  that  the  canals  of  the  state  shall  not  be  sold  or 
in  any  manner  disposed  of.  What  was  stated  in  regard  to  the 
rights  of  the  state  in  the  lake  was  simply  with  reference  to 
this  question,  and  without  having  the  subject  of  the  rights  of 
the  lower  proprietors  on  the  stream  as  between  them  and  the 
state  in  mind,  and  without  deciding  or  attempting  to  decide, 
or  even  referring  to  the  question  whether  such  rights  did  or 
did.  not  exist.  The  act  itself,  however,  which  enabled  the 
city  of  Syracuse  to  take  the  water  upon  conditions  specified, 
recognizes  that  there  might  be  important  rights  on  the  part  of 
these  lower  owners  on  the  stream,  and  indeed  the  act  seems  to 
assume  that  there  were,  and  it  provides  that  the  city  shall  not 
go  on  with  the  construction  of  the  work  unless,  under  certain 
circumstances,  those  rights  are  extinguished,  as  provided  for 
in  the  act. 

I  recognize  the  importance  of  the  principles  which  might 
be  deduced  from  the  decision  of  this  case  in  some  of  its  pos- 
sible aspects.  We  do  not,  however,  intend  to  decide  what 
generally  it  may  be  necessary  and  requisite  for  the  state  to  do 
in  order  to  obtain  the  right  to  the  use  of  all  the  water  in  this 
or  any  other  lake  or  stream,  and  as  against  the  world  for  the 
purpose  of  carrying  on  its  canal  system.  We  limit  our 
decision  to  the  peculiar  facts  in  this  case,  and  we  hold  that  the 
words  contained  in  the  resolution  of  the  canal  board  appro- 
priating the  waters  of  Skaneateles  lake  and  the  outlet  of  the 
same  to  the  use  of  the  public  as  a  reservoir  and  feeder  to  the 
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Erie  canal  are  to  be  limited,  by  reason  of  the  facts  above 
detailed,  to  the  property  and  rights  spoken  of  in  the  report, 
plans  and  map  of  the  engineer,  which  were  before  the  canal 
board  at  the  time  of  its  adoption  of  the  resolution,  and  which, 
when  read  in  connection  with  the  resolution,  limit  those  words 
in  the  manner  already  indicated. 

For  these  reasons  we  think  the  claimants  made  out  a  good 
cause  of  action  against  the  state  for  damages  sustained  by 
them  by  the  withholding  of  the  waters  from  the  Skaneateles 
creek  in  1892,  as  described  in  their  claims,  and  as  all  the  facts 
have  been  brought  out,  and  tliere  is  substantially  no  dispute 
in  regard  to  them,  and  as  they  lead,  as  matter  of  law,  to  the 
conclusion  that  a  cause  of  action  was  made  out,  it  is  proper  to 
order  judgment  here  for  the  amount  of  the  damage  that  it  was 
conceded  the  plaintiffs  were  entitled  to,  if  they  were  entitled 
to  any.  The  award  of  the  Board  of  Claims  should,  therefore, 
be  reversed  and  an  award  entered  for  $1,000  in  favor  of  the 
claimant  John  E.  Waller,  and  an  award  of  $2,500  entered  in 
favor  of  the  claimant  the  Skaneateles  Paper  Company,  with 
costs. 

All  concur,  except  Andbews,  Ch.  J.,  not  voting,  and 
O'Brien,  J.,  dissenting. 

Award  reversed  and  ordered  accordingly. 


CosNELiA  Fay  Cline,  Appellant,  v.  David  II.  Sheeman  et 
al.,  as  Executors,  etc.,  Kespondents. 

The  will  of  S.  gave  to  each  of  four  grandchildren  $10,000,  to  be  set  apart 
and  invested  by  the  executors,  and  paid,  with  the  accumulated  interest, 
to  the  beneficiary  on  arrival  of  age.  The  executors  were  two  sons  of 
the  testator,  each  having  two  children,  who  were  the  beneficiaries  named. 
Upon  the  final  accounting  of  the  executors  all  parties  interested  were 
duly  cited  and  appeared.  In  the  accounts  rendered  was  a  statement  to 
the  effect  that  from  the  assets  $40,000  had  been  set  apart  and  invested  in 
U.  S.  bonds,  of  which  $20,000  was  registered  in  the  name  of  D.,  one  of 
the  executors,  as  trustee  for  his  two  children,  and  $30, 000  in  the  name  of 
S.,  the  other  executor,  as  trustee  for  his  children.  The  decree  of  the 
SicKELs— Vol.  XCIX.        76 
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surrogate  approved  of  the  action  of  the  executors,  and  by  its  terms  dis- 
charged them  "from  all  and  every  liability,  as  well  to  each  other  as  to 
others  as  executors."  In  an  action  brought  by  one  of  the  children  of  S. 
against  him  and  D.,  to  compel  an  accounting  as  to  the  trust  fund  to 
which  she  was  entitled,  held,  that  the  surrogate  had  jurisdiction  to 
determine  as  to  the  distribution  of  the  estate  and  the  disposition  of  the 
trust  fund,  and  he  having  approved  of,  and  substantially  directed  the 
separation  of  the  trust  funds,  the  executors  were  discharged,  and  each 
became  separately  and  only  liable  as  trustee  for  trust  funds  in  his 
hands;  and  so,  that  D.  was  not  liable  for  the  waste  by  S.  of  the  fund 
in  his  hands  to  which  plaintiff  was  entitled. 
Reported  below,  78  Hun,  298. 

(Argued  January  22,  18»5  ;  decided  February  5,  18d5.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  May  16,  1894,  which  aflirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  is  brought  by  the  plaintiff,  a  granddaughter  of 
one  Walter  Sherman,  deceased,  to  compel  defendants,  as 
executors  and  trustees  under  his  will,  to  account  for  a  trust 
fund  to  which  the  plaintiff  was  entitled  under  her  grandfather's 
will  upon  attaining  her  majority. 

The  judgment  was  in  favor  of  the  defendant  David  H. 
Sherman,  on  the  ground  that  he  was  not  responsible,  upon 
the  facts  appearing,  for  the  acts  of  the  other  defendant,  who 
was  also  a  trustee  and  in  whose  custody  the  $10,000  trust  fund 
was  placed. 

The  following  is  the  fourth  clause  of  the  will  under  which 
the  trust  fund  was  created  : 

"  Fourth,  I  give  and  bequeath  to  each  of  my  four  grand- 
children, Walter  A.  Sherman,  Jr.,  Mary  C.  Sherman,  Cornelia 
Fay  Sherman  and  David  II.  Sherman,  Jr.,  the  sum  of  $10,000 
apiece,  to  be  set  apart  for  each  by  my  executors  one  year  after 
my  decease,  and  to  be  invested  and  re-invested  safely  by  my 
executors  with  the  accumulated  interest  until  each  of  my  said 
grandchildren  severally  shall  become  of  age ;  and  I  order  and 
direct  my   said   executors   to   pay  over  said   sum,  with  its 
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accnmulationB,  to  each  of  my  said  grandchildren  respectively, 
as  he  or  she  reaches  the  age  of  twenty-one  years.  If  any  of 
my  grandchildren  shall  die  before  reaching  the  age  of  twenty- 
one  years,  leaving  issue,  such  issue  shall  thereupon  take  the 
sum  so  given  hereby  to  the  parent ;  but  should  any  so  die 
without  issue  before  twenty-one  the  said  sum  or  sums,  with 
the  accumulations,  shall  revert  to  my  general  estate." 

The  defendants  were  made  executors  by  the  seventh  clause 
of  the  will.  They  were  sons  of  the  testator,  and  each  had  two 
children,  the  four  being  the  beneficiaries  named  in  the  above 
fourth  clause  of  the  will.  The  executors  subsequently  duly 
presented  their  petition  for  a  final  accounting  as  executors, 
and  in  the  account,  as  presented  by  them,  the  following  state- 
ment was  made  after  acknowledging  the  receipt  by  them  of 
the  assets  of  the  testator : 

"  From  the  amount  thereof  we  have  set  apart  the  sum  of 
$40,000,  and  adding  from  our  own  funds  the  amount  of  pre- 
miums, we  have  purchased  and  now  hold  $10,000  in  United 
States  4  per  cent  bonds,  registered  in  the  name  of  David  H. 
Sherman,  trustee  of  Walter  A.  Sherman;  $10,000  in  like 
bonds,  registered  in  the  name  of  David  H.  Sherman,  trustee 
for  Mary  C.  Sherman ;  $10,000  in  like  bonds,  registered  in 
the  name  of  Samuel  W.  Sherman,  trustee  for  Cornelia  Fay 
Sherman,  and  $10,000  in  like  bonds,  registered  in  the  name 
of  Samuel  W.  Sherman,  trustee  for  David  II.  Sherman,  Jr., 
all  of  said  bonds  being  here  set  down  at  their  face  value." 

Everybody  interested  was  duly  cited  and  appeared  on  the 
accounting ;  the  plaintiff,  at  that  time  an  infant,  appeared  by 
her  guardian  ad  litem. 

The  court  on  this  trial  finds  that  the  defendant  "  David  H. 
Sherman  retained  in  his  hands  and  custody  from  the  property 
of  the  estate  the  sum  of  twenty  thousand  (20,000)  dollars, 
which  by  the  '  fourth '  clause  of  said  will  was  set  apart  for 
Walter  A.  Sherman  and  Mary  C.  Sherman,  and  that  Samuel 
W.  Sherman  retained  from  the  property  of  the  estate  the  sum 
of  twenty  thousand  (20,000)  dollars,  which  was  set  apart  for 
the  plaintiff,  Cornelia  Fay  Sherman,  and  David  II.  Sherman, 
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Jr.,  and  that  he  invested  $10,000  of  the  tame  in  United  States 
bonds,  registered  in  the  name  of  Samuel  W.  Sherman,  trustee 
for  Cornelia  Fay  Sherman,  the  plaintifiE." 

Each  executor  thus  retained  in  his  character  of  trustee  that 
portion  of  the  trust  fund  applicable  to  his  own  children. 
The  surrogate,  after  the  presentation  of  the  account  and  the 
appearance  of  all  interested  and  no  one  opposing,  entered  a 
decree,  approving  of  the  action  of  the  executors  in  these 
words :  "  And  it  appearing  by  said  accounts  so  signed  and 
verified  by  said  executors,  and  by  proof  now  made  before  the 
surrogate,  that  the  said  David  H.  Sherman  and  Samuel  W, 
Sherman  are  the  sole  heirs  at  law  and  next  of  kin  of  said 
deceased,  and  also  the  only  residuary  legatees  under  said  will, 
and  that  they  have  equally  and  fairly  divided  the  remainder 
of  said  estate  between  themselves  as  such  legatees,  after  paying 
all  the  specific  legacies  given  by  said  will,  and  establishing  the 
four  trusts  of  ten  thousand  dollars  each,  provided  for  therein,  the 
said  David  H.  Sherman  and  Samuel  W.  Sherman  are,  and  each 
of  them  is,  hereby  released  and  discharged  from  all  and  every 
liability,  as  well  to  each  other  as  to  others,  as  executors,  aa 
aforesaid,  or  otherwise  for  or  on  account  of  all  moneys  or 
property  received  or  disbursed  by  them  for  or  on  account  of 
the  estate  of  the  said  Walter  Snerman,  deceased,  and  all  the 
transactions  and  proceedings  of  the  said  executors  are  hereby 
approved,  ratified  and  confirmed." 

Milton  A.  Fowler  for  appellant.  The  will  confided  the 
trust  to  the  two  as  executors  and  their  qualification  as  exec- 
utors carried  with  it  their  qualification  as  trustees.  (Tiffany 
&  Bullard  on  Trusts,  511.)  If  the  court  holds  that  the  exec- 
utors did  not  accept  the  trust,  in  that  case  they  had  no  power 
to  give  the  bonds  to  one  of  their  number  as  trustee,  unless 
the  Surrogate's  Court  in  a  regular  proceeding  therefor  so 
ordered.  (Tiffany  &  Bullard  on  Trusts,  357.)  This  was  a 
final  accounting  by  executors  and  that  alone.  As  to  its  effect, 
we  find  that  it  is  conclusive  as  to  certain  things,  which  are  spe- 
cifically defined  in  the  Code.     (Code  Civ.  Pro.  §§  2742,  2743 ; 
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Bacon  V.  Bacon^  4  Dem.  5.)  The  defendant  David  H.  Sher- 
man is  liable  with  his  co-trustee  to  account  to  the  plaintiff  for 
this  fund,  notwithstanding  the  fact  that  it  was  registered  in 
the  name  of  his  co-trustee  and  was  taken  by  him  f  I'om  the 
bankers,  where  both  trustees  had  it  deposited,  and  was  subse- 
quently wafited.  (Story's  Eq.  Juris.  §  1284 ;  Tiffany  &  Bul- 
lard  on  Trusts,  552 ;  Beach  on  Eq.  Juris.  §  257 ;  Bruer  v. 
OiOeU  115  K  T.  10.) 

Ira  D.  Warren  for  respondent.  The  surrogate  had  juris- 
diction  to  make  this  decree.  The  jurisdiction  of  surrogates 
over  testamentary  trustees  is  unquestioned.  (Laws  of  1850, 
chap.  272 ;  In  re  IlawUy,  104  N.  Y.  263 ;  100  id.  211 ;  Ih 
re  Tilden,  98  id.  435 ;  Bowditch  v.  Ayrault,  138  id.  231 ; 
Dmton  V.  Samdford,  103  id.  607;  Code  Civ.  Pro.  §  2742.) 

Peokham,  J.  The  language  of  the  will  of  Walter  Sherman 
made  the  executors  trustees  of  the  fund  of  forty  thousand 
dollars  provided  for  in  the  fourth  clause  of  the  will.  This 
fimd  came  into  their  possession  in  the  first  place  in  their  char- 
acter as  executors,  for  the  purpose  of  being  disposed  of  as  the 
will  directed.  They  in  due  time  sought  to  end  their  duties  and 
liabilities  as  executors,  and  to  that  end  applied  for  a  final 
accounting  as  such.  In  the  accounts  which  they  presented 
they  showed  in  effect  that  they  had  taken  the  trust  fund  and 
divided  it  by  distributing  one-half  to  each  of  the  executors  in 
their  character  as  trustees  under  the  above-mentioned  fourth 
clause.  This  account  so  presented  showed  that  they  had  paid  as 
executors  to  themselves  as  trustees  under  the  will  the  amount 
of  the  trust  fund  in  the  way  stated.  Thus,  in  assumed  compli- 
ance with  the  will,  this  distribution  of  the  estate  was  made  by  the 
executors,  and  the  question  for  the  surrogate  to  decide  was 
whether  such  payment  and  distribution  were  right.  It  may  or 
may  not  have  been  right,  but  the  surrogate  had  the  power  to 
decide  in  regard  to  it  by  virtue  of  his  power  to  decree  a 
distribution  of  the  estate  of  the  testator  according  to  the 
terms  of  the  will,  including    the  trust  fund.     Everybody 
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interested  in  the  estate  was  before  the  surrogate,  and  with  all 
the  facts  before  him  he  approved  of  this  distribution  and 
decreed  accordingly.  From  that  time  the  executors  were  dis- 
charged and  they  held  the  trust  fund  as  trustees  under  a 
decree  which  approved  of  and  substantially  directed  this  sepa- 
ration. The  surrogate  had  jurisdiction  to  make  such  a  direc- 
tion and  decree  such  a  distribution  even  though  it  may  have 
been  erroneous.  No  appeal  was  taken  from  the  decree,  and 
now,  after  twelve  years  of  acquiescence  in  all  of  its  pro- 
visions, one  of  the  children  of  one  of  the  trustees  desires  to 
make  the  other  trustee  liable  for  the  misconduct  of  his  origi- 
nal co-trustee  in  relation  to  the  fund  in  the  possession  of  such 
co-trustee.  I  do  not  think  the  liability  remained  after  the 
decree  providing  for  and  approving  of  the  distribution  was 
made.  It  would  also  seem  to  be  going  a  long  way  in  advance 
of  any  decision  we  have  heretofore  made  to  hold  such  a  trus- 
tee liable  for  the  waste  of  that  part  of  a  trust  fund  which 
under  these  circumstances  had  been  placed  in  the  physical 
possession  and  control  of  one  of  his  colleagues  by  the  direc- 
tion and  approval  of  the  surrogate  and  where  no  negligence 
was  shown  on  the  part  of  the  trustee  who  was  sought  to  be 
made  liable  other  than  an  acquiescence  in  the  decision  of  the 
surrogate  decreeing  and  approving  of  such  separation  of  the 
funds. 

We  think  the  decision  was  right  and  it  should  be  affirmed, 
with  costs. 

All  concur,  except  Babtlbtt,  J.,  not  voting. 

Judgment  affirmed. 
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Gbobqb  W.  Stamp,  Eespondent,  v.  Augustus  W.  Franklin, 
afi  Executor,  etc..  Appellant. 

An  adjudication  in  an  action  in  which  a  wife,  but  not  her  husband,  is  a 
party,  does  not  bind  him  in  a  subsequent  action,  and,  it  ieenu,  he  may  not 
avail  himself  of  the  benefit  thereof  on  the  ground  merely  that  he  is  the 
husband. 

In  an  acti6n  to  recover  for  board  furnished  D.,  defendant's  testatrix,  these 
facts  appeared:  Plaintiff  and  his  wife,  at  the  request  of  D.,  who  was  old 
and  infirm,  took  up  their  residence  in  her  house,  and  the  wife  took  care 
of  her,  preparing  her  meals,  etc.,  for  about  five  years  until  her  death. 
After  such  death  plaintiff's  wife  brought  an  action  against  defendant  for 
such  board  and  services,  alleging  in  her  complaint  that,  by  special  agree- 
ment between^her  and  her  husband,  she  was  given  by  him  her  own  time 
and  what  the  board  was  worth.  On  the  trial  plaintiff  was  a  witness  for 
his  wife.  The  claim  for  board  was  disallowed  on  the  ground  that  the 
wife  had  failed  to  show  that  the  claim  therefor  was  enforcible  in  her 
favor.  Held,  that  the  judgment  was  not  a  bar  to  the  maintenance  of  this 
action;  that  the  fact  the  plaintiff  was  a  witness  for  his  wife  in  the  former 
action,  to  establish  her  claim  for  board,  might  have  estopped  him  in 
equity  had  she  succeeded  in  recovering  it,  but,  as  she  failed,  there  was 
no  such  estoppel. 

Assuming  that,  under  the  Married  Woman's  Act  (Chap.  90,  Laws  of  1860), 
an  agreement  by  the  husband  that  the  title  to  a  claim  for  board  shall 
vest  in  his  wife  is  valid,  an  authority  given  by  the  husband  in  such  a 
case  that  payment  may  be  made  to  the  wife  does  not  vest  in  her  a  legal 
title  to  the  claim. 

(Argued  January  25, 1895;  decided  February  5,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  18,  1894,  which  denied  a  motion  for 
a  new  trial  and  ordered  judgment  in  favor  of  plaintiff  upon 
verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material^ 
are  stated  in  the  opinion. 

William  ff.  Smith  for  appellant.  It  was  an  error  on  the 
part  of  the  court  to  allow  the  plaintiff  to  amend  his  com- 
plaint, upon  the  trial,  by  "  striking  out  the  allegations  of  the 
assignment  from  the  husband  to  the  wife,  and  from  the  wife 
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to  the  husband,"  of  the  account  in  suit.  (Code  Civ.  Pro. 
§§  723,  829 ;  MiUer  v.  Moore,  1  E.  D.  Smith,  743 ;  Jones  v. 
JoneSy  1  How.  Pr.  [N.  S.]  510 ;  Conway  v.  Mayor,  etc.,  8 
Daly,  306.)  The  exception  taken  to  the  testimony  of  the 
plaintijBPs  wife  should  have  been  sustained.  (Code  Civ.  Pro. 
§829;  BeyneY.  Boerjler,  124  K  Y.  506;  Nay  v.  CurUy^ 
118  id.  575  ;  Ilolcomh  v.  Holcomh,  95  id.  325.)  It  appearing 
that  the  plaintiff,  liis  wife  and  Mrs.  Douglass  tfU  lived 
together  as  one  family,  and  that  no  specific  contract  to  pay 
for  board  was  proven,  the  exception  to  the  ruling  of  the 
court,  refusing  to  grant  a  non-suit,  was  well  taken.  {Sulli- 
van V.  SvUiman,  6  Hun,  658 ;  WUliams  v.  Hutchinson,  3 
K  Y.  318;  Wilcox  v.  Wilcox,  48  Barb.  329  ;  .Carpenter  v. 
WeOer,  15  Hun,  134;  Mallory  v.  T.  Ins.  Co.,  47  N.  Y.  52  ; 
Webh  V.  Odell,  49  id.  583.)  The  exception  to  the  ruling  of 
the  court  denying  the  motion  that  a  verdict  should  be  directed 
for  the  defendant,  and  the  exception  to  the  direction  of  a  ver- 
dict for  the  plaintiff,  were  well  taken.  {Embury  v.  Connor, 
3  N.  Y.  522 ;  Harris  v.  Harris,  36  Barb.  94 ;  Clemens  v. 
Clemens,  37  N.  Y.  59  ;  Hagley  v.  Howe,  105  id.  171.)  The 
board  legally  belonged  to  the  wife,  and  the  decision  of  the 
General  Term  in  the  action  in  which  the  wife  was  the  plain- 
tiff was  erroneous.  (Laws  of  1884,  chap.  381 ;  Hrooks  v. 
Scherwin,  54  N.  Y.  343  ;  Heynolds  v.  Hobinson,  64  id.  593 ; 
Coleman  v.  Hurr,  93  id.  26,  30,  31 ;  Herheck  v.  AcJcroyd^ 
74  id.  356 ;  Hlaechinska  v.  H.  M.  House,  130  id.  499 ;  Por- 
ter v.  Dvmi,  131  id.  314.) 

William  T.  Morris  for  respondent.  The  only  question 
which  is  brought  up  for  review  on  this  appeal  is  the  determi- 
nation of  the  law  of  this  case  as  laid  down  by  the  General 
Term.  (Code  Civ.  Pro.  §  1336.)  No  error  was  committed  in 
allowing  the  plaintiff  to  amend  his  complaint  upon  the  trial 
by  striking  out  the  allegations  of  the  assignment  from  the 
husband  to  the  wife  and  from  the  wife  to  the  husband.  (Code 
Civ.  Pro.  §  723 ;  Smith  v.  Rathhun,  13  Hun,  47 ;  Klemm  v. 
N.  Y.  C.  <&  H  R.  R,  R.  Co.,  78  id.  278.)    The  trial  court 
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properly  allowed  the  evidence  of  Edna  M.  Stamp.  {Porter 
V.  Dunrij  131  .N.  T.  314.)  The  former  adjudication  in  an 
action  brought  by  Edna  M.  Stamp  against  Augustus  W. 
Franklin,  as  executor  of  the  last  will  and  testament  of  Martha 
W.  Douglass,  deceased,  is  a  bar  to  recovery  in  this  action. 
{Stowell  V.  C/tamberlairij  69  N.  Y.  272 ;  Stennard  v.  Huh- 
heUy  56  Hun,  450 ;  JBeU  v.  Merrifield,  109  N.  T.  202 ;  EUia 
V.  O.  N.  dfe  B.  Co,,  125  id.  341 ;  Rose  v.  Hawley,  133  id. 
315;  Robinson  v.  N.  F.,  Z.  E.  <&  W.  R.  R,  Co.,  64  Hun, 
41.)  Plaintiff  is  estopped  by  the  part  he  took  in  procuring  the 
judgnient  in  favor  of  Edna  M.  Stamp,  his  wife.  {Reynolds 
V.  Robinson,  64  N.  Y.  589.)  The  cause  of  action  sought  to 
be*  enforced  by  the  plaintiff  never  belonged  to  Edna  M.  Stamp, 
the  wife,  but  legally  belonged  to  George  W.  Stamp,  the  hus- 
band. {Porter  v.  Dunn,  131  N.  Y.  314 ;  8tamp  v.  Frcmh- 
Un,  35  N.  Y.  S.  E.  828.) 

Andrews,  Ch.  J.  The  action  was  brought  to  recdver  for 
board  furnished  defendant's  testatrix  from  November  5, 1884, 
to  January  10,  1889,  and  on  the  conclusion  of  the  evidence 
the  trial  judge  directed  a  verdict  for  the  plaintiff  for  the  sum 
of  $1,145.25,  the  value  of  the  board  at  the  rate  of  seventy-five 
cents  a  day.  The  complaint  alleged  that  the  plaintiff  fur- 
nished the  board  at  the  request  of  the  testatrix,  and  that  there- 
after he  assigned  the  demand  therefor  to  his  wife,  who  re-aa- 
signed  the  same  to  the  plaintiff.  The  answer  contained  a 
general  denial  of  the  complaint  and  also  set  up  a  former  judg- 
ment in  an  action  brought  by  Edna  M.  Stamp,  the  wife  of  the 
plaintiff,  against  the  defendant,  in  bar  of  the  action.  On  the 
trial  the  court  permitted  the  plaintiff  to  amend  the  complaint 
by  striking  out  the  allegations  of  assignment  and  re-assign- 
ment, and  thereafter  the  action  stood  as  an  ordinary  action  to 
recover  a  demand  for  board  furnished  by  him  to  the  defend- 
ant's testatrix.  It  appears  that  the  plaintiff  and  his  wife,  in 
1884,  at  the  request  of  the  testatrix,  took  up  their  residence  in 
the  house  of  Mrs.  Douglass,  the  testatrix,  an  old  and  infirm 
SioKELs— Vol.  XCIX.        77 
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lady,  and  thereafter  she  was  furnished  with  board,  and  the 
plaintiffs  wife,  during  several  years  and  until  the  death  of  the 
testatrix,  took  care  of  her,  preparing  her  meals  and  rendering 
her  such  other  services  as  her  condition  required.  The 
plaintiff  paid  rent  during  the  time. 

The  facts  in  respect  to  the  former  judgment  are  briefly 
these:  In  1889,  after  the  death  of  the  testatrix,  Edna  M. 
Stamp,  the  wife  of  the  plaintiff,  brought  an  action  against  the 
executor  for  the  board  so  furnished  and  for  the  services  ren- 
dered, alleging  in  her  complaint  an  indebtedness  of  the  testa- 
trix therefor  of  $3,119,  and  further  alleging  that  she  was  a 
married  woman  and  that  by  special  agreement  made  between 
herself  and  her  husband  before  the  rendition  of  the  services 
and  the  furnishing  of  the  board,  she  was  given  by  him  her 
own  time  and  whatever  the  board  of  Mrs.  Douglass  might  be 
worth,  and  that  she  was  thereby  entitled  to  the  claim  therefor 
in  her  own  right.  The  executor  put  in  an  answer  denying 
the  complaint.  On  the  trial  of  the  wife's  action,  the  plaintiff 
in  this  action  (the  husband)  was  a  witness  in  her  behalf  to 
estabhsh  her  claim.  The  wife  recovered  in  her  action,  and 
was  awarded  by  the  referee  the  sum  of  $2,631.05,  which 
included  the  sum  of  $1,445.25,  for  the  board  of  Mrs  Douglass 
between  the  dates  mentioned.  On  appeal,  the  General  Term 
modified  the  judgment  by  striking  out  the  award  for  board, 
leaving  the  judgment  to  stand  for  the  balance,  and  both  parties 
acquiesced  in  the  modification,  and  the  judgment,  as  modified, 
was  paid  by  the  executor.  The  General  Term,  in  disallowing 
the  claim  for  board,  proceeded  on  the  ground  that  presumpt- 
ively it  was  furnished  by  the  husband,  and  that  there  was  no 
satisfactory  evidence  that  the  claim  therefor  belonged  to  the 
wife.  Under  these  circumstances,  it  is  plain  that  the  prior 
judgment  was  no  bar  to  the  maintenance  of  this  action.  The 
plaintiff  was  not  a  party  to  the  former  action,  and  moreover 
the  judgment,  as  finally  rendered  therein,  was  consistent  with 
the  claim  in  this  action  that  the  claim  for  board  was  a  demand 
existing  in  favor  of  the  husband.  The  judgment  did  not  pass 
against  the  wife  upon  the  ground  that  there  was  no  indebted- 
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ness  for  board,  but  on  the  ground  that  the  wife  had  not  shown 
that  the  claim  was  enforcible  in  her  favor.  Even  if  the  wife 
had  been  defeated  in  her  action  on  the  merits,  the  adjudication 
would  not  bind  the  husband,  or  bar  his  subsequent  action  to 
recover  the  claim  in  his  own  right,  as  the  original  creditor. 
Husband  and  wife  are  for  most  purposes  distinct  persons  at 
law,  and  an  adjudication  in  an  action  to  which  a  wife  is  a  party 
alone,  without  her  husband,  neither  binds  him  in  a  subsequent 
action,  to  which  he  is  a  party,  nor  can  he  avail  himself  of  the 
benefit  of  the  adjudication  on  the  ground  merely  that  he  was 
the  husband.  If,  in  respect  to  the  subject-matter  of  the  wife's 
action,  there  was  a  privity  between  the  husband  and  wife,  he 
would  be  bound  under  the  same  circumstances  as  a  former  judg- 
ment binds  other  persons,  and  not  otherwise.  Privity  implies  a 
relationship  by  succession  or  representation  between  the  party 
to  the  second  action  and  the  party  to  the  prior  action  in  respect 
to  the  right  adjudicated  in  the  first  action.  When  this  exists 
the  party  in  the  second  action  is  barred  by  an  adjudication 
upon  the  right  made  in  the  first  action.  (Bigelow  on 
Estoppel,  142  et  seq.)  There  may  be  cases  not  coming  within 
the  strict  rule  of  estoppel  by  judgment,  where  a  person  not  a 
party  will  be  bound.  The  husband  was  a  witness  for  the  wife 
in  her  action  and  by  his  testimony  sought  to  establish  her 
claim  to  the  ownership  of  the  demand  for  board.  If  the  wife 
had  finally  prevailed  upon  this  contention  and  recovered  judg- 
ment for  the  board  bill,  there  would  be  strong  reason  for  hold- 
ing him  estopped  in  equity  from  subsequently  asserting  an 
independent  right  to  recover  the  same  demand,  in  repudiation 
of  his  own  act  and  conduct  in  a  former  suit.  It  would  be 
not  only  an  imposition  upon  the  court,  but  a  detriment  to  the 
defendant  if  he  could  be  permitted  subsequently  to  recover 
again  the  same  demand  which  he  had  aided  his  wife  to  estab- 
lish in  the  first  action.  But  in  the  former  litigation  the  plain- 
tifi!  failed,  and  the  fact  that  the  husband  was  a  witness  for  his 
wife  in  that  suit  could  create  no  equitable  estoppel,  because 
there  was  no  injury.  The  mere  fact  that  a  person  was  a  wit- 
ness in  a  former  litigation,  does  not  bind  him  by  the  result 
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of  that  litigation,  nor  does  it  in  law  conclude  him  from  chang- 
ing his  testimony  or  making  even  an  inconsistent  claim  in  a 
sabseqaent  action  to  which  he  is  a  party,  and  much  less  does 
it  conclude  him  where  the  subsequent  action  is  consistent  with 
the  judgment  in  the  former  one.  (See  Bigelow  on  Estoppel, 
135,  and  cases  cited  in  note.)  We  think  the  defense  of  a 
former  adjudication  was  not  sustained.  The  judge  on  the 
conclusion  of  the  evidence  directed  a  verdict  for  the  plaintifE. 
Each  parcy  asked  a  direction  in  his  favor,  and  the  motion  on 
the  part  of  the  defendant  having  been  denied,  he  asked  to  go 
to  the  jury  upon  the  questions  whether  the  plaintiff  was  the 
owner  of  the  claim  for  board,  and  whether  he  had  not  by 
agreement  with  his  wife  consented  that  the  claim  for  board 
should  belong  to  her.  The  defendant  on  the  former  trial 
defeated  a  recovery  by  the  wife  for  the  board  bill,  on  the 
ground  that  presumptively  the  demand  belonged  to  the  hus- 
band. In  the  present  action  he  seeks  to  defeat  a  recovery 
by  the  husband  on  the  ground  that  it  belonged  to  the 
wife.  The  defendant  did  not  plead  that  the  plaintiff  was 
not  the  real  party  in  interest,  nor  that  the  claim  belonged 
to  the  wife.  {Savage  v.  Com  Ex,  Ins.  Oo,^  4  Bosw.  1 ; 
affd.,  36  N.  Y.  655 ;  Smith  v.  RaU,  67  id.  48.)  But,  more- 
over, we  think  there  was  not  sufficient  evidence  to  have  jus- 
tified the  jury,  if  the  iq[uestion  had  been  submitted  to  them,  in 
finding  the  claim  belonged  to  the  wife  and  not  to  the  hus- 
band. There  can  be  no  reasonable  doubt  that  the  husband 
furnished  the  board.  The  most,  we  think,  which  the  evi- 
dence tends  to  establish  is  that  the  husband  authorized  pay- 
ment therefor  to  be  made  to  the  wife.  This  did  not  vest  in 
her  the  legal  title  to  the  claim,  assuming  that  under  the  stat- 
ute of  1860  an  agreement  by  the  husband  that  the  title  to  the 
board  money  should  vest  in  her  would  be  valid.  (See  Cole- 
man V.  Barr^  93  N.  Y.  31.) 

There  was  no  legal  error  committed  on  the  trial  and  the 
judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 
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Agnes  Miokee,  as  Administratrix,  etc..  Appellant,  v.  Waltek        J^J  ^^ 
A.   Wood  Mowing    and    Heaping    Machine    Company, 
Eespondent. 

The  defendant  herein  appealed  to  the  General  Term  from  an  order  denying 
a  motion  for  a  new  trial,  and  also  from  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict.  The  Qeneral  Term  reversed  the  order  and  judg- 
ment and  granted  a  new  trial,  stating  in  the  order  that  the  reversal  was 
•*  for  errors  of  law  only,  not  for  errors  of  fact."  Hdd,  that  the  order  of 
General  Term  was  not  reviewable  here,  as  it  did  not  show  that  the  court 
had  considered  the  facts. 

In  order  that  the  party  defeated  at  General  Term  in  such  a  case  may  be 
heard  upon  appeal  here,  it  must  appear  in  the  General  Term  order  that 
the  order  denying  a  new  trial  was  passed  upon  and  disposed  of  by  an 
affirmance  or  dismissal  of  appeal  therefrom. 

Reported  below,  77  Hun  659. 

(Argued  January  25,  1895;  decided  February  5,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  May  8,  1894,  which  affirmed  an  order  denying 
a  motion  for  a  new  trial,  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  granted  a  new  trial. 

This  was  an  action  of  negligence,  in  which  the  jury  ren- 
dered a  verdict  for  the  plaintiff  for  $5,000.  The  defendant 
moved  for  a  new  trial  upon  the  judge's  minutes,  which  was 
denied.  The  defendant  appealed  from  the  order  denying  a 
a  new  trial  and  from  the  judgment  entered  in  favor  of  the 
plaintiff  upon  the  verdict.  The  General  Term  ordered  "  that 
for  errors  of  law  only  and  not  for  errors  of  fact,  said  order 
and  judgment  be,  and  the  same  hereby  are,  in  all  things 
reversed  and  that  a  new  trial  be  granted  herein."  Judgment 
was  also  entered  upon  the  General  Term  order.  The  plaintiff 
then  appealed  to  this  court  from  the  order  of  the  General 
Term  and  from  the  judgment  entered  thereupon  and  stipu- 
lated for  judgment  absolute  in  the  event  of  the  affirmance  of 
the  order  appealed  from. 


614  MicKBE  V.  W.  M.  &  E.  M.  Co.  [Feb., 

Opinion  of  the  Court,  per  Qsay,  J.  [Vol.  144. 

OUn  A.  Martin  for  appellant.  The  order  of  the  General 
Term  granting  a  new  trial  and  reversing  the  order  of  the  trial 
court  in  that  respect  is  reviewable  in  this  court.  (  Van  Wyck- 
le?i  V.  City  of  BrooMyn^  118  N.  T.  424 ;  Cha^pmam^  v.  Co^rv- 
stock,  134  id.  509 ;  Cooke  v.  U.  M.  Co.,  138  id.  610 ;  Dickson 
V.  B.,  etc.,  R.  R.  Co.,  47  id.  507.) 

O.  B.  Wellington  for  respondent.  The  order  is  not  appeal- 
able. Dickson  V.  B.,  etc.,  Co.,  47  N.  Y.  507 ;  Harris  v.  Bur- 
deU,  73  id.  136 ;  Van  WycUen  v.  City  of  Brooklyn,  118  id. 
424;  WiUiams  v.  D.,  L.  <&  W.  R.  Co.,  127  id.  644,  646; 
Pha/ris  v.  Oere,  112  id.  408 ;  Courtney  v.  Baker,  60  id.  1 ; 
Chapman  v.  Comstock,  134  id.  509;  Snebley  v.  Connor,  78 
id.  218.) 

Gray,  J.  It  is  quite  clear  that  the  order  of  the  General 
Term  is  not  appealable.  The  defendant  by  its  appeal  to  the 
Gteneral  Term  was  entitled  to  have  that  court  pass  upon  the 
facts  and  dispose  of  the  appeal  from  the  order  denying  a  new 
trial  upon  the  minutes.  The  statement  in  the  order  of  the 
General  Term,  that  the  reversal  was  for  errors  of  law  only 
and  not  for  any  error  of  fact,  does  not  show  that  the  court 
had  considered  the  facts.  The  case  falls  within  the  authority 
of  Harris  v.  Burdett  (73  N.  Y.  136) ;  where  the  appeal  to 
the  General  Term  had  been,  as  in  this  case,  from  the  order 
denying  a  new  trial  and  also  from  the  judgment,  in  a  case 
tried  before  a  jury.  There  the  General  Term  reversed  the 
judgment  and  ordered  a  new.  trial.  Rapallo,  J.,  delivering 
the  opinion  of  the  court,  said :  "  Assuming  that  the  court  did 
actually  grant  the  new  trial  on  a  question  of  law,  and  that  this 
can  be  made  conclusively  to  appear ;  yet,  if  the  case  came 
before  the  General  Term  in  such  form,  and  the  character  of 
the  evidence  was  such,  that  a  new  trial  might  have  been 
granted  on  questions  of  fact,  the  order  is  not  appealable  to 
this  court  and  should  not  be.  To  hold  otherwise  might  result 
in  entirely  depriving  the  party,  against  whom  the  judgment 
was  rendered,  of  the  review  at  General  Term  upon  the  facts, 
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to  which  the  law  entitles  him."  The  learned  judge  goes  on 
to  illustrate  the  result,  if  this  court  should  differ  with  the 
General  Term  upon  the  question  of  law.  He  says :  "  If  we 
should  reverse  the  order,  the  consequence  would  be  an  affirm- 
ance of  the  judgment  entered  on  the  verdict,  and  in  that 
event  the  defendants  would  have  a  final  judgment  against 
them  *  *  *  without  having  had  any  review  of  the  ver- 
dict by  the  General  Term  upon  the  evidence,  notwithstanding 
that  the  law  gave  them  the  right  to  such  review,  and  that  they 
had  taken  all  the  steps  required  to  obtain  it.  *  *  *  By 
the  appeal  from  the  order  denying  the  motion  for  a  new  trial 
on  the  minutes,  the  questions  of  fact  were  brought  legitimately 
before  the  General  Term,  and  it  must  be  presumed  that  it 
would  have  passed  upon  them,  had  it  not  been  of  opinion  that 
the  point  of  law  required  a  reversal  of  the  judgment." 

The  doctrine  in  Harris  v.  Burdett  has  been  continuously 
adliered  to  in  the  decisions  of  this  court  and  was  subject  to 
review  as  late  as  in  Chapman  v.  Comstock  (134  N.  Y.  509) ; 
where  Judge  Haight,  in  the  second  division  of  this  court, 
speaking  of  the  result  of  a  reversal  by  the  General  Term  and 
the  consequent  affirmance  of  the  judgment  of  the  trial  court, 
said :  "  The  defendant  would  have  a  judgment  against  him, 
entered  upon  a  verdict  and  affirmed  in  the  court  of  last  resort, 
without  having  his  question  considered  as  to  whether  the  ver- 
dict was  against  the  weight  of  evidence." 

In  order  that  a  defeated  party  at  the  General  Term,  in  a 
case  like  the  present  one,  shall  be  heard  upon  an  appeal  here, 
it  must  appear  in  the  order  of  the  General  Term  that  the 
order  denying  the  new  trial  was  passed  upon  and  disposed  of 
by  an  affirmance,  or  the  appeal  therefrom  dismissed,  as  the 
case  might  be ;  thus  concluding  the  appellant  upon  all  ques- 
tions, save  those  of  law,  raised  by  the  exceptions  in  the  case. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur,  except  Peckham,  J.,  not  sitting. 

Appeal  dismissed. 
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The  People  ex  rel.  Edwabd  M.  Goring,  Respondent,  v.  The 
President  and  Board  op  Trustees  of  the  Village  of 
Wappingers  Falls,  Appellant. 


The  provision  of  the  Election  Law  (g  104,  chap.  680,  Laws  of 
declaring  that  "the  name  of  any  person  for  whom  the  voter  desires  to 
vote  for  any  office  named  on  the  official  ballot  may  be  written  on  the 
official  ballot  which  the  voter  proposes  to  vote/'  or  a  paster  containing 
one  or  more  such  names  or  offices  may  be  pasted  thereon,  does  not  limit 
the  right  of  the  voter  to  the  offices  named  in  such  ballot,  but  if  the 
official  charged  with  the  duty  of  preparing  the  ballot  omits  to  print 
thereon  the  name  of  an  office  which,  under  the  law,  is  to  be  filled  at 
the  election  for  which  the  ballot  is  prepared,  the  voter  may  write  or 
paste  thereon  the  name  of  such  office,  and  of  the  person  for  whom  he 
desires  to  vote  as  the  incumbent  thereof. 

The  board  of  trustees  of  the  village  of  Wappingers  Falls,  acting  under 
the  authority  conferred  by  the  general  act  for  the  incorporation  of  vil- 
lages (§  17,  chap.  291,  Laws  of  1870),  passed  a  resolution  that  a  police 
justice  should  be  elected  at  the  next  village  election,  which  was  to  be 
held  the  third  Tuesday  of  March,  1890,  and  every  four  years  thereafter. 
At  such  election  a  police  justice  was  elected  for  the  full  term  specified; 
he  qualified  and  held  the  office  for  a  short  time;  he  then  resigned,  and 
the  vacancy  remained  unfilled  for  the  balance  of  the  term.  The  official 
ballot  for  the  annual  election  held  the  third  Tuesday  of  March,  1894,  did 
not  contain  the  name  of  that  office ;  the  relator,  however,  received  forty- 
four  votes  therefor,  that  being  the  whole  number  of  votes  cast  for  the 
office.  Held,  that  a  writ  of  peremptory  mandamus  was  properly 
granted,  requiring  the  board  of  trustees  to  recognize  the  relator  as  a 
police  justice;  but  that  said  board  could  not  be  compelled  to  fix  the 
salary  of  the  office,  as  that  was  a  matter  within  their  discretion. 

(Argued  January  28,  1895 ;  decided  February  6,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  10, 
1894,  which  modified  and  affirmed  as  modified  an  order  of 
Special  Term  directing  a  peremptory  writ  of  mandamus  to 
issue  commanding  defendant,  among  other  things,  to  recog- 
nize the  relator  as  police  justice  of  the  village  of  Wappingers 
Falls. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Joseph  F.  Barnard  for  appellant.  The  election  was  not 
good  before  the  Ballot  Law  was  passed.  {People  ex  rel,  v. 
Criaaey^  91  N.  Y.  616.)  The  relator  was  not  elected  under 
the  General  Ballot  Law.  (Laws  of  1892,  chap.  680 ;  Laws 
of  1870,  chap.  291,  §  17.) 

Bernard  J.  Tinney  for  respondent.  There  is  no  restric- 
tion upon  the  right  to  vote,  nor  is  the  legislature  authorized 
to  impose  any.  (Const.  N.  Y.  art.  2,  §§  1,  4 ;  Laws  of  1892, 
chap.  680,  §  104.)  It  was  the  duty  of  the  president  and  board 
of  trustees  of  the  village  to  furnish  official  ballots  containing 
the  names  of  all  the  offices  to  be  filled  at  the  election.  (Laws 
of  1892,  chap.  680,  §§  80,  82.)  It  will  be  claimed  by  the  dis- 
tinguished counsel  for  the  appellants  that  the  voter  must  vote 
one  ticket  only  as  nominated,  or  make  up  a  new  one  from  the 
other  candidates  on  the  official  tickets ;  otherwise  the  whole 
scheme  of  official  ballots  is  nugatory.  This  proposition  can- 
not be  maintained.  (Laws  of  1892,  chap.  680,'  §  82 ;  People 
ex  rel,  v.  Schiellein^  96  N.  Y.  124, 125,  127 ;  People  ex  rel.  v. 
CowUs,  13  id.  350-359  ;  People  ex  rel.  v.  O'Brien,  38  id.  193- 
195  ;  People  ex  rel.  v.  Cook,  8  id.  67 ;  14  Barb.  261,  269, 
298;  Cooley  on  Const.  lim.  603.)  The  failure  of  the  vil- 
lage  authorities  to  cause  to  be  printed  on  the  official  ballot 
the  names  of  all  the  offices  to  be  filled  thereat  will  not 
deprive  the  citizen  of  the  right  to  vote  for  any  office  to 
be  filled  at  such  election.  (Laws  of  1892,  chap.  680,  §  104.) 
The  construction  of  the  Election  Law  of  1892,  as  claimed  by 
the  appellants,  that  the  voter  must  vote  one  ticket  only  as 
nominated,  or  make  up  a  new  one  from  the  other  candidates 
on  the  official  tickets,  would  make  the  law  unconstitutional. 
{People  ex  rel.  v.  Sha/w,  133  N.  Y.  497.)  The  claim  made 
that  the  voter  must  vote  one  ticket  only  as  nominated  is  in 
reality  but  a  transcript  of  the  Australian  system  and  a  coun- 
terpart of  the  language  of  the  original  Ballot  Eeform  Act  as 
introduced  in  our  state  legislature  in  1888,  which,  at  that  time, 
when  discovered,  was  conceded  by  everybody  to  be  unconsti- 
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tutional.  (Laws  of  1892,  chap.  680,  §  104.)  The  omissions 
of  officers  conducting  elections,  through  neglect,  mistake  or 
inadvertence,  to  comply  with  all  the  directions  of  the  statutes, 
will  not  be  allowed  to  deprive  the  voter  of  his  right  to  vote  at 
all  elections.  The  proper  rule  upon  this  subject  is  not  to  per- 
mit such  omissions,  whether  they  are  the  result  of  ignorance, 
mistake  or  fraud,  to  invalidate  the  election.  The  right  to  vote 
is  conferred  by  the  Constitution,  and  no  power  whatever  is 
given  to  abridge  that  right  or  exclude  any  person  upon  whom 
it  is  conferred  from  its  enjoyment.  {People  v.  Cooky  14  Barb. 
261 ;  8  N.  Y.  67.) 

Gray,  J.  In  January,  1890,  the  board  of  trustees  of  the 
village  of  Wappingers  Falls,  acting  under  the  authority  con- 
ferred by  section  17  of  chapter  291  of  the  Laws  of  1870, 
being  the  general  act  for  the  incorporation  of  villages,  passed 
a  resolution  that  a  police  justice  should  be  elected  at  the  next 
village  election  to  occur  on  the  third  Tuesday  of  March,  1890, 
and  every  four  years  thereafter.  A  police  justice  was,  accord- 
ingly, elected  in  March,  1890,  for  the  fuU  term  of  four  years. 
After  holding  his  office  for  only  a  short  time  he  resigned  and 
the  vacancy  remained  unfilled  for  the  balance  of  the  term  for 
which  he  had  been  elected.  At  the  annual  election  held 
on  the  third  Tuesday  of  March,  1894,  the  respondent,  Goring, 
received  forty-four  votes  for  the  office  of  police  justice ;  being 
the  whole  number  of  votes  cast  for  that  office.  The  trustees 
of  the  village  have,  however,  refused  to  recognize  the  election 
of  the  respondent,  or  to  make  proper  provision  for  the  admin- 
istration of  the  office  and  because  of  their  action,  or  inaction, 
be  made  application  for  a  peremptory  writ  of  mandamus; 
which  should  command  and  require  them  to  provide  necessary 
room,  blanks,  books,  etc.,  and  to  determine  the  annual  salary. 
The  trustees  opposed  the  granting  of  the  writ,  upon  the 
ground  that  no  notice  of  the  election  of  a  police  justice  was 
given  in  the  spring  of  1894  and  that  the  official  ballots  of 
neither  party  contained  the  name  of  the  office,  or  of  any  can- 
didate to  be  voted  therefor. 
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The  court  at  Special  Term  granted  the  application  and  upon 
appeal  the  General  Term  aiErmed  the  order  of  the  Special 
Term;  except  that  it  struck  out  so  much  of  the  order  as 
directed  the  trustees  of  the  village  to  fix  the  ss^lary  of  the 
office  ;  holding  that  that  matter  was  one  within  their  discretion. 

The  only  question  upon  this  appeal  is  as  to  the  correctness 
of  the  order  below  in  granting  the  peremptory  writ,  which,  in 
effect,  commanded  the  appellants  to  recognize  the  relator  as  a 
police  justice. 

The  position  of  the  appellants  is  that,  because  the  village 
trustees,  in  giving  notice  for  the  election  of  village  officers, 
did  not  specify  the  office  of  police  justice  and  because  the 
official  ballots  printed  by  the  village  clerk  did  not  contain  the 
name  of  the  office  of  police  justice,  no  votes  could  be  received 
or  counted  for  that  office.  This  position  is  rested  upon 
certain  language  in  the  Election  Law  of  1892  (Chapter  680). 
Section  104  provides  that,  *'  the  name  of  any  person  for  whom 
the  voter  desires  to  vote  for  any  office  named  on  the  official 
ballot  may  be  written  on  the  official  ballot  which  the 
voter  proposes  to  vote ;  or  a  paster  containing  one  or  more 
such  names  or  offices  may  be  pasted  thereon."  The  effect  of 
that  provision,  it  is  said,  is  to  confine  the  voter  to  writing,  or 
pasting,  the  name  of  any  person,  for  whom  he  desires  to  vote, 
to  an  office  which  is  named  in  the  official  ballot.  I  do  not 
think  that  the  legislature  intended  any  such  result  to  follow. 
If  the  clerk,  or  other  officer,  charged  with  the  duty,  neglect 
to  print  upon  the  official  ballot  the  name  of  an  office,  which, 
under  the  law,  was  to  be  filled  at  the  election  for  which  the 
official  ballots  were  prepared,  the  qualified  voter  will  not, 
thereby,  be  deprived  of  his  constitutional  right  to  vote  for 
any  person  he  chooses  for  such  an  office.  In  the  previous 
Ballot  Reform  Law  of  1890  (Chapter  262),  section  26  pro- 
vided that,  *'  the  voter  may  write  or  paste  upon  his  ballot  the 
name  of  any  person  for  whom  he  desires  to  vote  for  any 
office."  With  reference  to  that  provision  of  law  we  had  occa- 
sion to  say,  lately,  in  People  ex  rel,  Bradley  v.  Shaw  (133 
N.  Y.  493),  that  to  hold  that  a  voter  could  not  vote  for  any 
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candidate  whom  he  chose,  notwithstanding  that  his  candidate 
failed  to  receive  a  nomination  by  a  political  party,  etc.,  pur- 
suant to  the  requirements  of  a  certain  provision  of  that  law, 
would  be  to  disfranchise,  or  to  disqualify  the  citizen  as  a 
voter,  or  a  candidate,  and  would  aflfect  the  law  with  the  taint 
of  unconstitutionality  in  such  respects. 

In  the  present  case,  whether  the  omission  of  the  name  of 
the  office  of  police  justice  was  due  to  forgetfulness,  or  to 
intention,  is  quite  immaterial.  Section  82  of  the  Election 
Law  made  it  the  duty  of  the  clerk  to  furnish  official  ballota 
containing  the  names  of  all  the  offices  to  be  iilled  at  the  elec- 
tion. The  non-performance  of  that  duty,  with  respect  to  the 
office  of  police  justice,  could  not  affect  the  fact  that  such  an 
office,  under  the  law,  was  one  to  be  iilled  at  the  election  to  be 
held  pursuant  to  the  official  notice.  Section  104,  notwith- 
standing an  apparent  limitation  in  its  language  as  to  the 
offices  which  might  be  voted  for,  must  be  construed  as 
authorizing  the  voter  to  write,  or  paste,  on  the  proper  official 
ballot  the  office,  which  the  law  required  to  be  filled  at  the 
election,  and  the  name  of  any  person  to  fill  it  whom  the  voter 
desires.  In  contemplation  of  law,  the  official  ballot  prepared 
by  the  voter  is  deemed  to  contain  the  names  of  all  the  offices 
to  be  fiOlled  at  tlie  election  and  if,  by  omission,  clerical  or 
otherwise,  an  office  is  not  nanied  upon  it,  the  voter  is  war- 
ranted in  writing,  or  pasting,  upon  it  the  name  of  the  office 
and  the  person  whom  he  desires  to  vote  for  as  the  incumbent 
thereof.  To  construe  the  law  otherwise  would  be  to  affect  its 
validity.  The  Constitution  confers  upon  every  citizen,  meeting 
the  requirements  specified  therein,  the  right  to  vote  at  elections 
for  all  offices  that  are  elective  by  the  people  and  there  is  no 
power  in  the  legislature  to  take  away  the  right  so  conferred. 
The  legislature  may  prescribe  regulations  for  ascertaining  the 
citizens  who  shall  be  entitled  to  exercise  the  right  of  suffrage, 
for  that  power  is  given  to  it  by  the  Constitution.  In  prescrib- 
ing regulations  for  that  purpose,  or  in  respect  to  voting  by 
ballot,  it  does  so  subject  to  and,  presumably,  in  furtherance  of 
the  constitutional  right  and  its  enactments  are  to  be  construed 
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in  the  broadest  spirit  of  securing  to  all  citizens,  possessing  the 
necessary  qualifications,  the  right  freely  to  cast  their  ballots 
for  offices  to  be  filled  by  election  and  the  right  to  have  those 
ballots,  when  cast  in  compliance  with  the  law,  received  and 
fairly  counted.  Legislation  which  fails  in  such  respects  and 
prevents  the  full  exercise  of  the  right  as  secured  by  the  Con- 
stitution ij  invalid. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Walteb  Cabteb,  as  Executor,  etc..  Respondent,  v.  The 
BoABD  OF  Education  of  the  Pbesbtteeian  Chuboh  of  the 
United  States  of  Amebica  et  al.,  Bespondents ;  Abel 
Spaulding  et  al..  Appellants. 

The  will  of  8.  directed  his  executors  to  convert  into  money  all  of  his 
estate,  and  to  dispose  of  the  proceeds  as  thereinafter  directed;  following 
this  were  four  specific  bequests,  and  then  the  will  directed  the  executors 
to  divide  "  whatsoever  moneys  may  remain  *  ♦  *  after  the  payment 
of  the  foregoing  bequests  "  between  certain  beneficiaries  named.  Two 
of  the  specific  bequests  were  invalid.  In  an  action  for  the  construction 
of  the  will,  held,  that  the  amount  of  the  void  bequests  went  into  the 
residuary  estate;  And  so,  the  residuary  legatees  were  entitled  to  the 
same. 

(Argued  January  80,  1805;  decided  February  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  13,  1893,  which  modified,  and  aflSrmed  as  modi- 
fied, a  judgment  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

This  action  was  for  the  construction  of  a  will. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Procter  Clarice  for  defendants,  appellants.  The 
invalid  bequests  do  not  pass  into  the  residuary  estate,  but  are 
left  undisposed  of  by  the  will  and  must  be  distributed  in 
accordance  with  the  Statute  of  Distribution.     {Lamb  v.  Lamb^ 
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131  N.  Y.  234: ;  In  re  Benson^  96  id.  499 ;  Eoper  on  Legacies, 
§  1679 ;  Biker  v.  OomweU,  113  N.  Y.  127 ;  In  re  Orosaman^ 
Id.  503 ;  In  re  Bonnet,  Id.  522 ;  Smith  v.  Smithy  141  id.  29 ; 
Kip  V.  IRp,  2  Paine,  366.) 

John  jE  Parsons  for  defendants,  respondents.  Even  had 
there  been  any  evidence  in  support  of  the  findings  that  the 
payments  to  the  board  of  education  and  the  board  of  relief 
were  made  under  mistake  of  fact,  none  the  less  would  it  be 
error  for  this  court  to  adjudge  that  these  boards  must  refund 
to  the  executor  the  amounts  already  paid  them  by  him  on 
account  of  their  legacies.  (2  Redf .  on  Wills,  457 ;  Payne  v. 
Jones,  75  N.  Y.  593 ;  In  re  Potter,  10  Daly,  133.)  The  find- 
ing that  it  was  under  a  mistake  of  fact  that  the  executor  made 
these  payments,  is  not  only  without  support  by  the  evidence ; 
it  is  in  flat  contradiction  of  the  evidence.  {Starrs  v.  Barker, 
6  Johns..  Ch.  166.)  The  alternative  prayer  of  the  complaint 
in  this  regard,  that  the  plaintiff  be  protected  from  personal 
liability  for  the  payments  made  by  him,  is  the  limit  of  relief 
which,  in  any  view,  should  be  given  by  this  court  to  the  plain- 
tiff. (Code  Civ.  Pro.  §  1819  ;  ATnes  v.  Bhmt,  5  Paige,  19.) 
Nor  in  any  view  of  the  case  should  this  court  make  a  decis- 
ion giving  to  the  next  of  kin  their  $3,000  legacies.  {HoUisx. 
D,  Semina/ry,  95  N.  Y.  166.)  If  either  of  the  $3,000  legacies 
were  void,  its  amount  would  fall  into  the  residuum  bequeathed 
to  the  Board  of  Church  Erection  fund,  the  Board  of  Aid  for  Col- 
leges and  the  Seaman's  Friend  Society.  The  testator  did  not 
intend  to  die  intestate  as  to  any  of  his  property.  {In  re  Bon- 
net, 113  N.  Y.  522 ;  Cruikshamk  v.  Home  of  the  Friendless, 
Id.  337;  Biker  v.  ComweU,  Id.  115;  Booth  v.  Baptist 
Chv/rch,  126  id.  215;  Lamb  v.  Lamb,  131  id.  227;  In  re 
niommMieu,  32  Hun,  10 ;  In  re  Benson,  96  K  Y.  499, 
509;  2  Eedf.  on  Wills,  115.) 

Ddos  Mc  Curdy  for  plaintiff,  respondent.  The  portion  of 
the  third  clause  of  the  will  referred  to  is  not,  and  was  not, 
intended  to  be  a  general  residuary  disposition.     By  its  express 


1895.]  Cabter  v.  Board  of  Education  et  al.  623 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

termB  it  is  specific,  and  relates  only  to  whatever  moneys  may 
remain  in  the  hands  of  the  executors  after  payment  of  the 
preceding  specific  bequests.  {King  v.  Woodhvll^  3  Edw.  Ch. 
79,  82 ;  Kerr  v.  D(yagheriy^  79  N.  Y,  346 ;  In  re  Benson,  96 
id.  510.) 

Gray,  J.  The  testator's  will,  after  appointing  executors, 
directed  them  to  convert  into  money,  as  soon  after  his  decease 
as  they  conveniently  might,  any  and  all  property,  real  and 
personal,  of  which  he  died  seized  and  possessed,  and  to  pay 
and  dispose  of  the  proceeds  thereof  as  thereinafter  directed. 
He  then  gave  and  bequeathed  to  each  of  four  religious  cor- 
porations, connected  with  the  Presbyterian  church,  in  which 
he  was  a  minister,  the  sum  of  $3,000  and  directed  his  execu- 
tors to  divide  into  three  equal  parts  "  whatsoever  moneys  may 
remain  in  the  hands  of  my  said  executors  after  the  payment 
of  the  foregoing  bequests  *  *  *  and  to  pay  one-third 
thereof  to  the  American  Seamen's  Friend  Society  *  *  * 
one  other  third  thereof  to  the  Board  of  Church  Erection  Fund 
of  tlie  General  Assembly  of  the  Presbyterian  Church  in  the 
United  States  of  America  and  one-third  thereof  to  the  Board 
of  Aid  for  Colleges,"  etc.  Two  of  the  specific  bequests  to 
the  religious  corporations  were  declared  to  be  invalid  and 
their  invalidity  is  not  in  question  here.  The  appellants,  how- 
ever, being  tlie  next  of  kin  of  the  testator,  who  died  leaving 
him  surviving  no  issue  and  no  widow,  father  or  mother,  claim 
that  the  invalid  bequests  did  not  pass  into  the  residuary 
estate,  but  are  undisposed  of  by  the  will  and,  therefore,  are  to 
be  distributed  in  accordance  with  the  Statute  of  Distribution. 
The  argument  in  support  of  that  claim  is  that  the  residuary 
clause  is  not  general ;  but  that  it  is  specific,  or  circumscribed, 
by  reason  of  its  peculiar  language.  It  is,  in  effect,  insisted 
that  only  those  moneys  remain  in  the  hands  of  the  executors 
for  payment  to  the  corporations  named  as  residuary  legatees, 
which  are  ascertained  after  taking  out  the  aggregate  of  the 
sums  required  for  the  payment  of  the  four  prior  specific 
bequests. 
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While  the  words  "after  the  payment  of  the  foregoing 
bequests,"  in  the  residuary  clause,  might,  in  some  cases,  be 
deemed  to  circumscribe  and  confine  the  residue,  so  that  a 
residuary  legatee  would  not  be  entitled  to  any  benefit  accru- 
ing from  lapses,  that  eflfect  would  be  given  to  them  because 
they  would  illustrate  an  intention  which  was  apparent  from 
the  will.  Judge  Earl's  observations  in  Matter  of  Account- 
ing of  Benson^  (96  N.  T.  499),  are  to  be  taken,  not  as  laying 
down  an  absolute  rule  that  a  residuary  clause  is  necessarily 
circumscribed  by  the  insertion  of  such  words ;  but  as  suggestr 
ing  that  they  might  evidence  an  intention  on  the  part  of  the 
testator  that  the  residue  is  to  be  confined  to  so  much  only  as 
would  remain  after  deducting  from  the  estate  the  aggregate 
amount  of  all  previous  bequests.  Such  an  intention,  how- 
ever, we  think  the  rest  of  the  will  must  fairly  warrant,  in 
order  to  override  the  general  rule. 

In  the  present  case,  it  seems  to  us  very  evident  that  no  such 
intention  is  to  be  gathered  from  the  terms  of  this  will.  It  is 
evident  that,  by  the  direction  to  his  executors  to  convert  all 
his  property  into  money  and  to  dispose  of  it  as  thereafter 
directed,  he  intended  to  create  a  fund  and  to  wholly  dispose 
of  it  by  the  subsequent  provisions  of  the  will.  He  did  not 
propose  to  die  intestate  as  to  any  part  of  the  fund,  which 
would  result  from  the  conversion  of  his  estate.  When  he 
subsequently  directs  that  "  whatever  moneys  may  remain  in 
the  hands  of  my  said  executors,  after  the  payment  of  the  fore- 
going bequests  "  are  to  be  divided  and  paid  out  in  certain  pro- 
portions to  certain  residuary  legatees,  while  it  is  clear  that  he 
intended  the  specific  bequests  to  take  effect,  it  is  equally  clear 
that  he  intended  making  a  testaii^entary  disposition  of  all  of 
his  estate  and  such  an  intention  is  only  effectuated  by  carry- 
ing into  the  residuary  estate  any  prior  ineffectual  bequests. 
Read  in  connection  with  the  rest  of  the  will,  the  words  "  after 
the  payment  of  the  foregoing  bequests  "  in  the  residuary  clause 
have  a  wider  significance  than  the  appellants  would  have  us 
attach  to  them.  The  executors  are  to  pay  the  specific  bequests 
from  the  fund ;  but  if  they  are  unable  to  pay  some  of  them. 
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because  of  their  invalidity,  then  the  moneys  remaining  in 
their  hands  are  so  much  of  the  fund  as  had  not  been  used,  or 
drawn  upon,  for  the  purpose  of  paying  the  specific  bequests. 

In  Hiker  v.  CornweU  (113  N.  Y.  115),  a  case  where  the 
words  were  "  after  payment  of  all  the  legacies  and  carrying 
out  all  the  trusts  and  provisions  made,"  it  was  argued  that 
they  were  indicative  of  an  intention  to  give  only  a  specific 
residue.  We  held  otherwise  and  we  considered  those  words 
as  words  of  description,  rather  than  of  exclusion  and  limita- 
tion. It  was  observed  in  that  case,  that  we  should  not  seek 
the  intention  of  the  will  maker  in  particular  words  and 
phrases ;  but  should  find  it  by  construing  the  provisions  of 
the  will  with  the  aid  of  the  context  and  by  considering  what 
is  the  entire  scheme  of  the  will. 

In  Lamh  v.  Laini  (131  N.  T.  227),  it  was  said  :  "  Where 
the  language  of  a  residuary  clause  is  ambiguous,  the  leaning 
of  the  courts  is  in  favor  of  a  broad  rather  than  a  restricted 
construction.  It  prevents  intestacy,  which  it  is  reasonable  to 
suppose  testators  do  not  contemplate." 

We  think  the  General  Term  below  correctly  held  that  the 
void  legacies  passed  into  the  residuary  estate;  and  their  judg- 
ment should  be  afiirmed,  with  costs. 

All  concur. 

Judgment  aflBrmed. 
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MEMORANDA 


OF 


Causes  Decided  During  the  Period  Embraced  in  this 
Volume,  Which  Are  Not  Reported  in  Full. 


The  Mutual  Life  Insurance  Company  of  New  York, 
Eespondent,  v,  Darius  C.  Newell  et  al.,  Defendants, 
Albert  C.  Benedict,  Appellant. 

(Argued  October  22,  1894 ;  decided  November  27,  1894.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  12, 
1894,  which  modified,  and  aflSrmed  as  modified,  an  order  of 
Special  Term  amending  a  judgment  of  foreclosure  and  sale. 

Ralph  E.  Prime  for  appellant. 

James  A,  Briggs  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 

All  concur,  except  Peckham,  J.,  not  sitting. 

Judgment  aflSrmed. 


The  People  ex  rel.  William  Kelly,  Appellant,  v,  James 
J.  Martin  et  al..  Commissioners,  etc.,  Respondents. 
% 
(Argued  October  22,  1894;  decided  November  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  April  3,  1893,  which 
dismissed  a  writ  of  certiorari  to  review  the  determination  of 
defendants  in  dismissing  the  relator  from  the  poUce  force  of 
the  •police  department  of  the  city  of  New  York,  and  aflSrmed 
said  proceedings. 

Joseph  L  Green  for  appellant. 

David  J,  Dean^  for  respondents. 
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Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Edwin     T.     Laidley,    Appellant,    v.    Etta    M.     Laidley, 

Respondent. 

(Argued  October  22,  1894  ;  decided  November  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  7,  1894, 
which  aflSrmed  an  order  of  Special  Term  granting  a  motion 
by  defendant  for  counsel  fee  in  an  action  for  divorce. 

William  S.  Bennet  for  appellant. 

W.  J.  Groo  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

In  the  Matter  of  the  Application  of  Jonas  Lrrr  for  a  Per- 
emptory Writ  of  Mandamus,  Respondent,  v.  Z.  Taylor 
Emery,  M.  D.,  as  Commissioner,  etc.,  Appellant.* 

(Argued  October  22,  1894 ;  decided  November  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  14,  1894, 
which  affirmed  an  order  of  Special  Term  granting  the  peti- 
tioner's application  for  a  mandamus  to  reinstate  him  as  meat 
inspector  in  the  department  of  health  of  Brooklyn. 

Alexander  H.  Vaii  Cott  for  appellant. 

Joseph  G.  Gay  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


♦  Reported  below,  80  Hun,  880. 
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In  the  Matter  of  the  Application  of  Michael  T.  Daly, 
Commissioner  of  Public  Works,  to  Accjuire  Lands  for 
Approaches  to  the  Bridge  over  the  Harlem  River  at 
Third  Avenue. 

(Argued  October  22,  1894;  decided  November  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  July  13,  1894, 
which  aflSrmed  an  order  of  Special  Term  appointing  commis- 
aioners  of  estimate  and  assessment. 

Adolph  C.  Hottenroth  for  appellant. 

Damd  J,  Dean  for  respondent. 

Agree  to  afSrm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Application  of  The  Department  op 
Public  Parks  to  Acquire  Title  to  Certain  Lands  in  the 
Twelfth  Ward. 

(Argued  October  22,  1894;  decided  November  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  8,  1894, 
granting  the  application  for  the  appointment  of  commissioners 
Df  appraisal. 

James  A,  Deering  for  appellant. 

Damd  J,  Deam  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 

Laura  Vassar,  Appellant,  -y.  The  Knickerbocker  Ice  Com- 
pany, Respondent. 

(Argued  October  28,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an  order 
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made  the  first  Monday  of  December,  1891,  which  affirmed 
a  judgment  in  favor  of  defendant  entered  upon  a  verdict^ 
and  also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

Joseph  FettrecKt  for  appellant. 

Albert  Stickney  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Valentine  Fromm,  Respondent,  v.  Daniel  Ide,  Appellant. 

(Argued  October  28,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  March  28,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  af^med  an 
order  denying  a  motion  for  a  new  trial. 

John  Ds  Lynn  for  appellant. 

Ivan  Powers  for  respondent. 

Agree  to  affirm  :  no  opinion. 
All  concur. 
Judgment  affirmed. 


Michael  McGoldrick,   Appellant,  v.   Samuel  Metcalf^ 
Respondent. 

(Argued  October  28,  1894 ;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  February  23, 
1892,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  an  order  dismissing  the  complaint  on  trial 

Edmund  R.  Terry  for  appellant. 

Thomaa  S,  Moore  for  respondent. 
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Agree  to  aflSrm  ;  no  opinion. 
All  concur. 
Judgment  aflSrmed. 


John  Fablby  et  ah,  Respondents,  v.  The  Crrr  of  Akstbb- 
DAM,  Appellant. 

(Argued  October  24,  1894 ;  decided  November  27, 1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  July  8,  1893,  which  aflSnned  a  judgment  in 
favor  of  plaintijSEs  entered  upon  the  report  of  a  referee. 

EdAJoard  J,  Mwxwell  for  appellant. 

Z.  S.  Wesibrook  for  respondents. 

Agree  to  affirm  on  authority  of  Folmsbee  v.  City  of  Amster- 
dam (142  N.  Y.  118) ;  no  opinion. 
All  concur. 
Judgment  affirmed.  

Frederick  G.  Ernst,  Respondent,  v.  The  Brown  HoiIstino 
AND  Conveying  Machine  Company,  Appellant. 

(Argued  October  24,  1894 ;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo,  entered  upon  an  order  made  July 
14,  1893,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

AdoT/ph  Rebadow  for  appellant. 

Oeorge  W,  Cothran  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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George  W.  Willson,  Respondent,  v.  The  Manhattan  Rail- 
way Company,  Appellant.* 

(Argued  October  24.  ISH;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  November  9,  1892,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  ver- 
dict, and  also  aflSrmed  an  order  denying  a  motion  for  a  new 
trial. 

Joseph'  IT.  Adwms  for  appellant. 

Eugene  F.  Daly  for  respondent. 

Agree  to  aflSrm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Fanny  Leopold,  Respondent,  'W.  The  President,  Managebs 
AND  Company  of  the  Delaware  and  Hudson  Canal 
Company,  Appellant.  . 

(Argued  October  24,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  November  22,  1892,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

Levyia  E.  Carr  for  appellant. 

J.  W,  Houghton  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

♦Reported  below,  2  Misc.  Rep.  127. 
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Jambs  E.  Ketohum  et  al.,  Appellants,  v.  Elizabeth  A.  Her- 
BiNGTON,  Respondent. 

(Argued  October  25,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  March  29,  1892,  which  reversed  a  judgment  in 
favor  of  plaintiffs  entered  upon  the  report  of  a  referee  and 
granted  a  new  trial. 

Augustus  Harrington  for  appellants. 

M.  F,  Remington  for  respondent. 

Agree  to  affirm  and  for  judgment  absolute  in  favor  of 
defendant  upon  stipulation ;  no  opinion. 
All  concur. 
Judgment  accordingly. 

Emma   Keller  et  al..   Respondents,   v.   Henry    Feldman, 

Appellant.* 

(Argued  October  25, 1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  30,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  declBion  of  the  court  on 
trial  at  Special  Term. 

John  Henry  HuU  for  appellant. 

Oeorge  F,  Langbein  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 

♦Reported  below,  70  Hun,  877. 
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Gboeqe  E.  Rugo,  Respondent,  v.  The  Nbw  York  Cbntbal. 
AND  Hudson  River  Railroad  Company,  Appellant. 

(Argued  October  26,  1894  ;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  July  14,  1893, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict,  and  also  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

Ja/me%  F,  Oluck  for  appellant. 

H,  J.  Swift  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch,  J.,  not  sitting. 

Judgment  affirmed. 


Charles  H.  La  Friend,  Respondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Compamt, 
Appellant. 

(Argued  October  26,  1894 ;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  July  14, 1893, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict,  and  also  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

Ja/rnes  F,  Gluch  for  appellant. 

John  Laugldvih  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch,  J.,  not  sitting. 

Judgment  affirmed. 
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Edwabd  Jeans  et  al.,  Appellants,  v.  Samuel  Bolton  et  al.^ 
Respondents. 

(Argued  October  26,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order 
made  July  5, 1893,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  the  report  of  a  referee. 

John  Henry  HuU  for  appellants. 

WiUia/m  JS.  Ellison  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Joseph   Slevin,  Appellant,  v,   Maby  C.   Wallace  et  al., 
Respondents.* 

(Argued  October  26,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an 
order  made  May  13,  1892,  which  reversed  a  judgment  in 
favor  of  plaintifE  entered  upon  the  report  of  a  referee,  ordered 
a  new  trial  and  vacated  the  order  of  reference. 

Chwrlea  E,  RvAhmore  for  appellant. 

S.  P,  Nash  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 

♦Reported  below,  64  Hun,  288. 
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IIeney  L.  PFBFFEjB^  Respondent,  v.  The  Buffalo  Railway 
Company,  Appellant. 

(Argued  October  26,  18d4;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  Buffalo,  entered  upon  an  order 
made  July  14^  1893,  which  modified  and  affirmed  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict 

C.  S.  OroBBer  for  appellant. 

Oeorge  W.  Cothran  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Augustus  Van  Keuren  et  al.,  Respondents,  v,   Willlam 
Stakr  Miller,  Appellant. 

(Argued  October  80,  1894;  decided  November  27, 1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  28, 1893,  which  affirmed  a  judgment 
in  favor  of  plaintiffs  entered  U'^on  a  decision  of  the  court  on 
trial  at  Special  Term. 

EsaeUtyn  <&  McCarty  iov  appellant. 

A,  Lee  Wager  for  respondents. 

Agree  to  affirm,  with  costs  and  five  per  cent  damages  under 
section  3251  of  Code  of  Civil  Procedure ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Etta  L.  Alexander,  Appellant,  v.  The  Rochester  Oitt  and 
Brighton  Railroad  Company,  Respondent 

(Argued  October  81,  1894 ;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme   Court  in  the  fifth  judicial  department,  entered 
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upon  an  order  made  June  23,  1893,  which  denied  a  motion 
for  a  new  trial  and  ordered  judgment  in  favor  of  defendant 
upon  the  nonsuit  directed  by  the  court  on  trial  at  Circuit. 

jP.  CJiamberlain^  Jr.^  for  appellant. 

Theodore  Bacon  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Pkckham,  J.,  dissenting. 

Judgment  affirmed. 


Mart  H.  Oakley,  Appellant,  v.  George  W.  Oakley  et  al., 
Respondents. 

(Argued  November  1,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  upon 
an  order  made  May  9,  1893,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  dismissing  the  complaint  and  denying  a 
motion  for  a  new  trial. 

Reuben  H.  Underhill  for  appellant. 

Hector  M,  Hitehings  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affiraied. 


Baldwin's  Bank  of  Penn  Yan,  Respondent,  v,  "William  T. 
MoRKis,  Impleaded,  etc.,  Appellant. 

(Argued  November  1,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  22,  1892,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  by  defendant  for  a  new  trial, 
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made  upon  the  minutes  of  the  court  after  a  verdict  in  favor 
of  plaintiff,  and  affirmed  the  judgment  entered  thereon. 

John  Oillette  for  appellant. 

M.  A.  Leary  for  respondent. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur. 
Judgment  affirmed. 

The  People  ex  rel.-TnE  Equftable  Gas  Light  Company  of 
Kew  York,  Respondent,  v,  Edward  P.  Babker  et  al., 
as  Commissioners,  etc..  Appellants. 

(Argued  November  26,  18»4;  decided  December  4,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  24,  1894, 
which  affirmed  an  order  of  Special  Term,  which  set  aside  an 
assessment  of  the  relator's  capital  for  taxation  for  the  year  1892. 

The  following  is  the  opinion  in  full : 

"Very  important  facts  are  wanting  in  this  case,  which 
appear  in  the  case  between  the  same  parties  in  the  proceed- 
ing to  review  the  assessment  of  1893.*  In  this  case  the 
statement  submitted  to  the  commissioners  did  not  show  the 
earnings  of  the  company  for  the  year  preceding  the  assess- 
ment, nor  does  the  return  nor  the  proof  show  that  any  facts 
were  considered  by  the  commissioners  outside  of  those  stated 
in  the  return.  Nor  does  the  return  show  the  principle  or 
grounds  upon  which  the  commissioners  proceeded  in  reaching 
the  assessment.  There  is  nothing  from  which  the  court  can 
find  that  the  gross  assets  were  of  greater  value  than  claimed 
by  the  petitioners  in  their  statement.  The  statement  con- 
tains an  item,  "  surplus  earnings,  $44,799.05,"  accompanied 
with  no  explanation.  The  commissioners  seem  to  have  acted 
in  fixing  the  assessment  exclusively  upon  the  statement  of  the 
relator.  They  did  not  impugn  any  of  the  facts  therein  stated, 
and  assuming  those  facts  to  be  true,  and  that  the  commis- 

*  Ante,  page  U4. 
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sioners  acted  solely  thereon,  we  think  the  order  below  was 
right  and  it  should,  therefore,  be  aflSrmed,  but  without  costs." 

D,  J,  Dean  for  appellants. 

Frederic  R,  Coudert  for  respondent. 

Per  Curiam  opinion  for  aflBrmance. 
All  concur. 
Order  affirmed. 

The  People  of  the  State  of  New  York,  Respondent,  v, 
David  Hampton,  Appellant. 

(Argued  November  27, 1894;  decided  December  4,  1894.) 

Appeal  from  judgment  of  the  Court  of  General  Sessions 
of  the  Peace  of  the  city  and  county  of  New  York,  entered 
upon  a  verdict  rendered  May  11,  1894,  convicting  defendant 
of  the  felony  of  murder  in  the  first  degree. 

The  following  is  the  opinion  in  full : 

**The  defendant  appeals  from  a  judgment  rendered  on  a 
verdict  convicting  him  of  murder  in  the  first  degree.  The 
ease  has  been  submitted  upon  briefs  and  without  oral  argu- 
ment. That  Annetta  Ahrens  was  murdered  by  some  per- 
son with  such  deliberation  and  premeditation  as  to  consti- 
tute the  crime  charged  is  conceded.  That  the  defendant  was 
its  perpetrator  rests  as  a  fact  wholly  upon  circumstantial 
evidence,  and  the  contention  now  is  that  it  was  insufficient  to 
warrant  the  conclusion  of  tlie  jury.  It  must  not  be  forgotten 
that  it  is  their  province  to  determine  questions  of  fact,  and 
decide  between  conflicting  inferences,  and  that  our  duty  to 
interfere  arises  only  when  we  can  see  that  the  verdict  is  clearly 
against  the  weight  of  evidence,  or  appeai-s  to  have  been  influ- 
enced by  passion,  prejudice,  mistake  or  corruption.  {People 
V,  Taylor^  138  N.  Y.  398.)  I  have  read  the  evidence  given 
carefully,  and  do  not  see  how  the  jury  could  have  reached  any 
different  conclusion.  The  mass  of  testimony  is  much  too 
great  to  be  repeated,  but  an  outline  of  the  principal  incrimi- 
nating facts  will  sufficiently  show  the  ground  of  the  verdict. 

"Mrs.  Ahrens  was  last  seen  alive  between  eight  and  nine 
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o'clock  in  the  evening  of  December  29th,  1892.  She  was  a 
widow,  about  seventy  or  eighty  years  of  age,  miserly  and 
penurious  in  her  habits,  often  having  considerable  sums  of 
money  in  her  possession,  and  with  a  passion  for  gold  coin, 
which  she  refused  to  spend  and  would  not  deposit  in  the  bank, 
although  suras  of  considerable  amount  were  credited  upon  her 
bank  books.  She  occupied  two  rooms,  tlie  smaller  of  which 
was  a  bedroom  and  held  a  wardrobe,  with  a  few 
other  articles  of  furniture.  On  the  morning  of  Decem- 
ber 30th  she  was  found  dead  in  her  bed,  with  the  marks 
of  a  blow  on  her  face  and  her  throat  cut  so  tliat  her  head  was 
almost  severed  from  her  body.  Everything  in  the  bedroom 
was  in  disorder  and  confusion.  The  door  to  the  outer  room 
leading  in  from  the  hall  had  been  burst  open  and  stood  partly 
ajar.  In  a  bureau  in  that  room  a  small  amount  of  money  was 
found  undisturbed,  but  much  less  than  the  woman  was  in  the 
habit  of  keeping  about  her.  On  the  washstand  was  a  knife 
with  a  wooden  handle,  on  which  was  the  word  'bread,'  in 
raised  letters,  the  steel  blade  being  about  eight  inches  in 
length  and  stamped  on  the  metal  with  tlie  words  'bread 
knife.'  It  was  stained  with  blood,  some  of  which  had  dripped 
from  it  upon  the  stand.  That  the  murder  was  committed  with 
that  weapon  is,  of  course,  a  natural  and  obvious  inference. 
That  knife  was  very  clearly  identified  as  the  property  of  the 
defendant.  He  took  it  away  from  Mrs.  Johnson's  in  a  bag  on 
the  15th  of  December,  having  at  the  time  no  other  articles  of 
property  except  a  plate,  a  disli,  a  cup  and  saucer  and  some 
small  amount  of  clothing,  and  having  been  turned  out  by  Mrs. 
Johnson  because  unable  to  pay  his  rent  He  went  with  his 
wife  directly  to  Mrs.  Ahrens'  house,  where  he  stayed  till 
December  26th,  or  three  days  before  the  murder.  He  there 
occupied  a  room  adjoining  the  sitting  room  of  Mrs.  Ahrens, 
separated  from  it  by  a  partition  in  which  was  a  glass  door. 
The  deceased  had  covered  this  witli  wrapping  paper  to  prevent 
observation,  but  a  corner  had  been  torn  off,  leaving  an  opening 
through  which  it  was  possible  for  the  defendant  in  his  room  to 
see  what  Mrs.  Ahrens  was  doing  in  hers.  On  Christmas  day 
she  found  that  she  had  been  robbed  of  about  eighty  dollars, 
and  suspected  the  defendant  as  the  thief.     After  his  arrest  he 
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confessed  that  he  stole  the  money  on  Christmas  ere  but 
claimed  he  had  never  robbed  her  since.  The  money  was 
taken  from  the  wardrobe  according  to  Mrs.  Ahrens'  account  of 
it.  Two  days  later  he  was  seen  drunk  and  excited  and 
with  a  wad  of  bills  in  his  hand  and  said  there  was  plenty  more 
where  that  came  from.  On  the  evening  of  that  day  he  left 
Mrs.  Ahrens,  his  few  things  having  been  put  out  in  the  hall, 
and  took  a  room  with  Mrs.  Randolph.  On  Thursday,  Decem- 
ber 29th,  he  told  her  that  he  was  going  away  and  his  wife 
would  settle  with  her.  He  had  given  his  name  as  David 
Johnson,  and  said  that  he  had  just  come  from  the  west  and 
was  going  back  again.  On  the  evening  of  that  day,  which 
was  the  night  of  the  homicide,  and  somewhere  between  nine 
and  eleven  o'clock,  he  was  in  a  saloon  with  a  roll  of  bills, 
amounting  to  something  over  eighty  dollars,  treating  every- 
body and  buying  champagne,  whisky  and  cigars.  At  about 
one  o'clock  he  left  for  liis  rooms,  asking  his  companion  to  tell 
his  landlady  that  he  was  gone  away  with  horses,  and  making 
an  arrangement  to  go  with  him  the  next  day  to  Newark. 
In  the  morning  he  gave  the  witness,  Papsico,  a  iive-dollar 
gold  piece  with  which  to  buy  tickets,  in  Newark  bought 
clothes  paying  out  two  five-dollar  gold  pieces  and  a  five-dollar 
bill,  and  later,  in  Stone's,  he  produced  a  twenty-dollar  gold 
piece.  His  wanderings  about  Newark  are  detailed,  and  there 
he  was  finally  arrested  hiding  under  a  false  name.  One  other 
circumstance  was  added  to  the  proof.  The  murdered  woman's 
hands  were  observed  to  be  lifted  toward  her  head,  and  in  the 
palm  of  one  was  found  a  finger-stall  or  small  bandage  for  the 
finger.  The  proof  shows  that  before  the  murder  the  defend- 
ant had  such  a  bandage  on  his  finger,  and  at  the  trial  that 
found  in  the  dead  woman's  hand  was  put  upon  his  finger  and 
fitted  perfectly. 

"  There  was  very  much  more  of  the  evidence,  but  what  I 
have  stated  is  the  substantial  outline.  The  prisoner  gave  no 
explanation  of  his  possession  of  the  money  and  the  gold  coin, 
and  falsely  denied  the  ownership  of  the  knife.  That  the 
accused  had  a  knowledge  and  opportunity  adequate  to  the 
commission  of  the  crime ;  that  he  had  once  already  robbed 
the  deceased,  and  took  his  plunder  from  her  wardrobe ;  that 
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his  extreme  poverty  furnished  a  motive  for  the  act ;  that  he 
owned  the  weapon  found  with  blood  upon  it  at  the  scene  of 
the  homicide ;  that  the  morning  after  the  murder  he  left  the 
state  and  went  to  Newark  without  any  apparent  reason ;  that 
while  there  he  had  in  his  possession  a  considerable  amount  of 
money,  at  least  thirty  doUai-s  of  which  was  in  gold  coin ;  that 
there  he  bought  new  clothing  and  threw  the  old  into  a  privy 
vault ;  that  he  endeavored  to  hide  away  and  conceal  himself 
to  escape  arrest,  were  all  facts  more  or  less  strongly  proved, 
and  which  called  for  some  explanation  consistent  with  inno- 
cence to  break  their  force.  None  whatever  was  given.  These 
were  the  main  facts,  but  surrounded  with  many  details  of 
conduct  and  conversation  pointing  in  the  same  direction. 
The  proof  was  quite  sufficient  to  warrant  an  inference  of  guilt, 
and  the  case  was  one  over  which  the  jury  could  not  long  hesitate. 
"  None  of  the  exceptions  to  tlie  charge  of  the  court  need  dis- 
cussion. They  raised  no  legal  question  about  which  there 
can  be  any  doubt.     It  is  our  duty  to  affirm  the  judgment." 

Robert  J.  Haire  for  appellant. 

John,  D,  Lindsay  for  respondent. 

Finch,  J.,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed. 


^^,^^M         Ernbst  St.  George  Lough  et  al.,  Appellants,  v.  E.  Emilitb 
\U  *^  OuTEKBRiDGE  ct  al.,  Respondents.* 

(Submitted  November '26,  1894;  decided  December  4,  1894.) 

Motion  for  re-argument. 

TreadweU  Cleveland  for  motion. 

BuUer^  Stillman  cfe  Hubha/rd  opposed. 

Agree  to  grant  motion  ;  no  opinion. 
All  conciir. 
Motion  granted. 

*  Case  reported,  143  N.  T.  271.  " 
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Miles  O'Beibn  et  al.,  Eespondents,  v.  Lawkknob  J.  Fitz- 
OERAXD,  Impleaded,  etc.,  Appellants.* 

(Submitted  November  26,  1894;  decided  December  4,  1894.) 

Motion  for  re-argument. 

Gugffenheimer,  Untemeyer  dk  M(vr%hdll  for  motion. 

Kellogg  <&  Vcm  liev^en  opposed. 

Agree  to  amend  remittitur  by  adding :  "  With  leave  to  the 
plaintiffs  to  amend  their  complaint  upon  payment  of  costs  of 
the  demurrer,  and  within  twenty  days  after  notice  of  entry  of 
judgment ; "  no  opinion. 

All  concur. 

Ordered  accordingly. 


Charles  Db  Kay  Townsbnd,  Appellant,  v.  Emma  M.  Woek, 
Impleaded,  etc.,  Kespondent. 

(Argued  November  26,  1894 ;  decided  December  11,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  June  18, 1894, 
which  affirmed  an  order  of  Special  Term  canceling  a  Ua 
pendens  filed  in  this  action. 

Mortvmer  S,  Brown  for  appellant. 

Charles  Fox  for  respondent. 

Agree  to  dismiss  appeal :  no  opinion. 
All  concur. 
Appeal  dismissed. 

♦Case  reported,  148  N.  Y.  877. 
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The  People  ex  rel.  Wiluam  J.  Supple,  Appellant,  v.  Thb 
Common  Council  of  the  City  of  Utioa  et  al.,  Eespondents. 

(Argued  NoYember  26,  1894 ;  decided  December  11,  1894.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  May  18,  1894, 
which  affirmed  an  order  of  Special  Term  denying  an  applica* 
tion  for  a  peremptory  mandamus. 

Charles  H,  Searle  for  appellant. 

Jwmes  Coupe  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 

OoKNELius  W.  H.  Eltino,  Kespondeut,  v.  Charles  W. 
Dayton,  Appellant. 

(Argnied  NoYember  26,  1894  ;  decided  December  11,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  IS,  1894, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
by  the  defendant  to  strike  out  a  portion  of  plaintiflPs  reply. 

Chanrlea  E.  Patterson  for  appellant. 

John  J.  Lvnson  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Chester  W.  Chapin,  Appellant,  v.  The  Niagara  Falls 
Kaoino  and  Fair  Ground  Assool/ltion,  Appellant,  et  al., 
Bespondent. 

(Argued  November  26,  1894 ;  decided  December  11,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  June  20,  1894, 
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which  aflSrmed  an  order  of  Special  Term  setting  aside  a  fore- 
closure sale  and  directing  a  re-sale. 

Alfred  A,  Gartrd/ner  and  Frcmk  A,  Dudley  for  appellants. 

John  Q,  Milhum  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

Nelson  H.  Salisbury,  as  Assignee,  etc.,  Respondent,  v.  Dors 

Lyon  et  al.,  Appellants. 

Same,  Respondent,  v.  Same,  Appellant. 

(Argued  November  26,  1894  ;  decided  December  11, 1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  12, 1894, 
which  affirmed  orders  of  Special  Term  denying  motions  by 
defendants  to  be  brought  in  as  parties. 

James  Stikeman  for  appellants. 

Wilfred  N.  aNeill  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeals  dismissed. 

Charles  S.  Fairohild  et  al.,  as  Executors,  -y.  Margaret  B. 
Edson,  Appellant,  Impleaded  with  The  New  York  Asso- 
ciation FOR  Improving  the  Condition  of  the  Poor, 
Respondent,  et  al. 

(Argued  November  26,  1894 ;  decided  December  11,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  5, 1894, 
which  dismissed  an  appeal  from  a  judgment  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 
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WUUam  V.  Howe  for  appellant. 

J,  JUayhew  Wainwright  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur.  • 

Order  affirmed. 


Selber  Bbothebs  Company,  Appellant,  v,  Pottek  Produce 
Company,  Defendant,  et  al.,  Kespondents. 

(Argued  November  26,  1894;  decided  December  11,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  12,  1894, 
which  affirmed  an  order  of  Special  Term  vacating  an  attach- 
ment on  motion  of  a  junior  attaching  creditor. 

Elan  S.  Hobhs  for  appellant. 

John  Brooks  Leavitt  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  of  the  State  of  New  York,  Appellant,  v. 
Alexander  Meaeim  et  al.,  Respondents. 

(Submitted  November  27,  1894 ;  decided  December  11,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
upon  an  order  made  October  12,  1894,  which  affirmed  a 
judgment  in  favor  of  defendants  entered  upon  an  order  of 
the  Court  of  Oyer  and  Terminer  in  and  for  the  city  and 
county  of  New  York  allowing  defendants'  demurrer  to  the 
indictment  herein. 

John  D.  Lindsay  for  appellant. 

A,  J.  Dittmhoefer^  Cha/rles  Donahue  and  David  Gerber 
for  respondents. 
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Agree  to  affirm  on  opinion  of  Ingraham,  J,,  below. 
All  concur. 
Judgment  affirmed. 

Thb  People  of  the  State  of  New  York,  Respondent,  v. 
Eugene  A.  Maevin,  Appellant.* 

(Argued  November  27,  1894  ;  decided  December  11,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  20, 1894,  which  affirmed  a  judgment  convicting 
defendant  of  the  crime  of  having  printed  a  letter  or  circular 
purporting  to  advertise  or  offer  for  sale  counterfeit  money, 
entered  upon  a  verdict  of  the  Court  of  General  Sessions  of 
the  Peace  of  the  city  and  county  of  New  York. 

William  F,  Howe  for  appellant. 

John  D.  Lindsay  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 

Ada  Brooks,  Respondent,  v.  The  Kings  County  Elevated 
Railroad  Company,  Appellant. 

(Argued  November  27,  1894;  decided  December  11,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  26, 
1893,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

II%Lgo  Hirsch  for  appellant. 

Charles  J,  Patterson^  Jr.^  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

♦  Reported  below,  79  Hun,  810. 
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John  J.  Nolan,  Appellant,  v.  The  Harlem  Bridge,  Morris- 
ANiA  AND  FoRDHAM  Bailroad  Compant,  Eespoudent. 

(Argued  November  28,  1894;  decided  December  18,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  January  6,  1893,  which  afiirmed 
a  judgment  in  favor  of  defendant  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

A.  O.  Vcmderjpoel  for  appellant. 

Abel  Crook  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Charles  J.  Close,   Appellant,  y.  Charles  P.  Bradt, 
Eespondent.* 

(Argued  November  28,  1894;  decided  December  18,  1894.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  July  14,  1893, 
which  overruled  plaintiff's  exceptions,  denied  his  motion  for  a 
new  trial  and  directed  judgment  in  favor  of  defendant  upon  a 
verdict. 

Simon  Fleischmdrm  for  appellant. 

Mo8e8  Shire  for  respondent. 

Agree  to  affirm  on  opinion  of  Titus,  J.,  below. 
All  concur. 
Judgment  affirmed. 


*  Reported  below,  4  Misc.  Rep.  474. 
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Augustus  A.  Levey,  Kespondent,  v.  The  New  York  Centbal 
AND  Hudson  Rivee  Kailboad  Company,  Appellant. 

(Argued  November  28,  18d4;  decided  December  18,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  July  3,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

George  Zdbriskie  for  appellant. 

George  W.   Wingate  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
.  Judgment  affirmed. 


Ellen  M.  Cowhill,  as   Administratrix,  etc.,   Appellant,   v. 
Percival  Robebts,  Respondent. 

(Argued  December  3,  1894;  decided  December  18,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  August  2,  1893,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  upon  a  decision  of  the 
court  on  trial  at  Circuit,  and  also  affirmed  an  order  denying  a 
'  motion  for  a  new  trial. 

Hector  M,  Hitchinga  for  appellant. 

George  W,  Wingate  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  The  East  Bivkb 

Bridge  Company.* 
(Submitted  November  26,  18d4;  decided  December  18,  1894.) 
Motion  to  amend  remittitur. 

Morris  dk  Stede  for  motion. 

Hoadley^  Lauterbach  cfe  Johnson  opposed. 

Agree  to  amend  remittitur  so  as  to  read  "  that  the  appeal  is 
dismissed,  with  costs  to  each  respondent,  or  set  of  respondents, 
in  whose  behalf  an  appearance  was  made  and  a  brief  filed  in 
this  court ; "  no  opinion. 

All  concur. 

Ordered  accordingly. 

Louise  E.  Frazer  et  al.,  Respondents,  v.  Qranitb  State  Provi- 
dent Association,  Impleaded,  etc.,  Appellant. 
(Submitted  November  26,  1894 ;  decided  December  18,  1894.) 
Motion  to  open  default. 

PkiUfp  Carpenter  for  motion. 

D.  M.  Porter  opposed. 

Agree  to  grant  motion ;  no  opinion. 
All  concur. 
Motion  granted. 

Miles  M.  O'Brien  et  al.,  as  Receiver,  etc..  Respondents,  v, 
Lawrence  J.  Fitzgerald,  Impleaded,  etc..  Appellant. 
(Submitted  November  26.  1894;  decided  December  18,  1894.) 
Motion  to  amend  remittitur. 

Cruggenheimer^  Uhtemeyer  c&  Marshall  for  motion. 

Kellogg  <&  Van  SCeusen  opposed. 

Agree  to  amend  same  as  in  O^Brien  v.  Fitzgerald  (143 
N.  T.  377) ;  no  opinion. 
All  concur. 
Ordered  accordingly. 

♦Case  reported,  148  N.  Y.  249. 
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The  Impobtees  &  Teadbbs'  National  Bank  of  New  Toek, 
Bespondent,  v.  Cebea  Quaokenbtjsh,  Impleaded  with 
Others,  Appellant.* 

(Submitted  December  11,  1894 ;  decided  December  18,  1894.) 

This  was  a  motion  for  a  reargument. 
The  following  is  the  opinion  of  the  cowrt  in  full : 
"  Upon  a  motion  for  a  re-argument  the  learned  counsel  for 
the  plaintiff  calls  our  attention  to  two  facts  which  he  claims 
have  been  overlooked  in  the  disposition  of  the  case,  but  which, 
we  think,  are  covered  by  the  opinion.  The  first  is  that  no 
execution  was  issued  in  one  of  the  cases  to  the  county  of 
Albany,  the  county  of  the  residence  of  the  judgment  debtor, 
until  March,  1894.  We  did  not  overlook  that  fact,  but  did  not 
regard  it  as  material,  since  when  it  was  issued  the  judgment 
was  not  a  lien  on  any  real  property  in  that  county  and  could 
not  be  effective  to  exhaust  the  remedy  at  law.  Besides,  if  an 
execution  had  been  issued  to  another  county  more  than  ten 
years  before,  which  complied  with  §  2458  of  the  Code  and 
entitled  the  plaintiff  to  institute  the  proceedings  then  that 
would  set  the  bar  of  the  statute  running.  If  it  was  not  such 
an  execution  the  second  one  was  ineffectual  to  exhaust  the 
remedy  at  law.  The  next  point  is  that  we  have  overlooked 
the  fact  that  §  1252  requires  nothing  more,  so  far  as  the  plain- 
tiff is  concerned,  to  revive  the  lien  of  the  judgment  than  the 
delivery  of  an  execution  to  the  sheriff,  and  then  that  officer 
must  himself  do  the  things  required  by  that  section  to  make 
the  execution  effective.  We  do  not  think  that  the  plaintiff's 
counsel  is  correct  in  that  contention,  but  it  is  not  very  material 
since  neither  the  plaintiff  nor  the  sheriff  did,  in  fact,  comply 
with  it.  It  matters  little,  upon  whom  the  duty  rested  of  pre- 
paring, filing  and  procuring  the  notice  to  be  recorded  which  is 
required  by  that  section,  so  long  as  it  was  not  done.  But  we 
think  that  even  if  it  had  been  complied  with,  that  section 
furnishes  no  sufficient  basis  for  the  proceedings.  The  execu- 
tion required  is  not  that  prescribed  by  §  1252,  but  by  §  2458. 
The  former  section  provides  for  a  proceeding  to  sell  specific 

*Ca8e  reported.  143  N.  Y.  567. 
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property  and  is  not  mentioned  in  §  2435  as  one  of  the  con- 
ditions to  be  complied  with  in  order  to  entitle  the  creditor  to 
maintain  the  proceedings. 

"  The  motion  for  re-argument  must  be  denied,  with  ten  dol- 
lars costs." 

A.  R,  Dyett  for  motion. 

Ahraham  Lansing  opposed. 

O'Bribn,  J.j  reads  for  denial  of  motion. 
All  concur. 
Motion  denied. 


Almiba  Tbumpboub,  Plaintiff,  v.  John  Trumpboub,  Jr.,  et  aL, 
Defendants.* 

(Argued  December  5,  1894;  decided  December  21,  18&4.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  July  8,  1893, 
which  affirmed  an  order  of  Special  Term  directing  the  dis- 
tribution of  certain  moneys  arising  upon  a  sale  in  partition. 

a,  E,  Robinson  for  appellant. 

Horace  R,  Peck  for  respondents. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Eabl  and  Gbay,  JJ.,  dissenting. 

Order  affirmed. 


Isaac  II.  Bailey,  as  Assignee,  etc.,^  Appellant  and  Respond- 
ent, -v.  Daniel  Drew  Chamberlain  et  al.,  Appellants  and 
Respondents. 

(Argued  December  6,  1894;  decided  December  21,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 

♦Reported  below,  70  Hun,  571. 
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made  February  17,  1893,  which  modified,  and  aflBrmed  as 
modified,  judgments  in  favor  of  defendants  entered  upon  a 
decision  of  the  court  on  trial  at  Special  TemL 

Geo.  TF".  Cotterill  for  plaintiff. 

Dennis  McMahon  and  Frederick  OiUee  for  defendants. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Earl,  J.,  dissenting. 

Judgment  affirmed. 


Edgar  L.  Pierson,  Appellant,  v.  Norman  L.  Munro, 
Eespondent. 

(Argued  December  7,  18W;  decided  December  21,  18W.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  February  16, 1893,  which  affirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  a  Verdict  directed 
by  the  court. 

EdAJowrd  TF.  S,  Johnston  for  appellant. 

Joseph  G.  Gay  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Charles  Erickson,  Kespondent,  v.  The  Twenty-third  Street 
Railway  Company,  Appellant. 

(Argued  December  7,  1894;  decided  December  21,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  28,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 
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Edmund  Randolph  Bchmson  for  appellant 

J.  Edvoard  Swamsto'om  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


WiLUAM  W.  Tatlob,  Appellant,  v.  Fbanklin  B.  Bbbnabd 
et  al.,  Bespondents. 

(Argued  December  7,  1894;  decided  December  21,  1894.) 

AppBAii  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  28,  1893,  which  affirmed  so  far  as. 
appealed  from  a  judgment  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

Albert  Bach  for  appellant. 

/.  Newton  WiUia/ma  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Margabet  Palmeb,  Eespondent,  v.  John  A.  Pibsok, 

Appellant. 

(Argued  December  7,  1894;  decided*December  21,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  BuflEalo,  entered  upon  an  order  made  July 
14,  1893, 'which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

Arthur  W.  Hickman  for  appellant. 

Wallace  Thayer  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Soi/>MON  Gaukoeb,  Appellant,  v.  Iowa  Central  Eailway 
Company  et  al.,  Bespondents. 

This  case  was  argued  and  decided  with  Dow  v.  Iowa  Cen- 
tral Ba/ihoay  Co.  {mte^  p.  426). 


Aabon  E.  Stevens  et  al.,  Eespondents,  v.  The  Union  Trust 
Company  of  New  York  et  al.,  Appellants. 

(Argued  December  10,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  September  29,  1894,  which  affirmed  an  inter- 
locutory judgment  in  favor  of  plaintiffs  entered  upon  an  order 
of  Special  Term  overruling  a  demurrer  to  the  complaint. 

Wheeler  H.  PecJchamn  for  appellants. 

Edward  Winslow  Paige  for  respondents. 

Agree  to  affirm  on  authority  of  Harrison  v.  Same  Defend- 
cmt  (ante,  p.  326),  but  with  leave  to  answer  on  payment  of 
costs  of  demurrer  within  twenty  days  after  notice  of  entry  of 
judgment ;  no  opinion. 

All  concur,  except  Pbokham,  J.,  not  voting,, and  Haight, 
J.,  not  sitting. 

Judgment  accordingly. 


Lilian   Cauohois,  Appellant,    v.   William    B.   Proctor, 
Eespondent. 

(Submitted  December  10,  1894;  decided  January  15, 1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  14,  1894, 
which  affirmed  an  order  of  Special  Term  requiring  plaintiff 
to  reply  separately  to  the  matters  set  forth  in*  the  second  and 
third  defenses  in  the  answer. 
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Roget'  M.  Slierrrumh  for  appellant. 

Theron  G.  Strong  for  respondent. 

Agree  to  difimiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

Leonora  S.  Gbat,  Bespondent,  v.  William  T.  Baeeb  et  al., 

Appellants. 

(Submitted  December  10,  1894;  decided  January  15,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  June  18, 1894, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  by 
defendant  to  change  the  place  of  trial. 

Henry  F.  cfe  Jcmiea  Cov/pe  for  appellants. 

David  J,  Newland  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

Jaoob  a.   Zimmermann   et  al.,   Appellants,    *o.    Chbistian 
JouBGENSEN,  Kespoudent. 

(Argued  December  11,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  August  28,  1893,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

IsaoAi  H.  Maynard  for  appellants. 

Framik  Rudd  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Eabl,  Gray  and  O'Bkien,  J  J.,  dissenting. 

Judgment  affirmed. 
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Fatjlika   CoLBtTBN,    BeBpondent,   v.    At>am    Mabsh  et  al., 

Appellants.* 

(Argued  December  11,  1894;  decided  January  15,  1805.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  28,  1893,  which  reversed  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee  and  granted 
a  new  trial. 

J,  I.  Fowler  for  appellants. 

WiUiam  H,  Henderson  for  respondent. 

Agree  to.affirm  on  opinion  below. 
All  concur. 
Judgment  a£3rmed. 


Louis  Knell  et  al.,  Respondents,  v.  Willloi  Stbphan  et  al., 

Appellants. 

(Argued  December  11,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  4,  1892,  which  affirmed  a  judgment  in  favor  of 
plaintiflEs  entered  upon  the  report  of  a  referee. 

Wm,  II.  Henderson  for  appellants. 

C.  S.  Cary  for  respondents. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur. 
Judgment  affirmed. 

♦  Reported  below,  68  Hun  269. 
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Henbt  C.  Miksk,  Appellant,  v.  Atjgustin  Daly,  Bespondent.* 
(Argued  December  12,  1894;  ded^ed  January  15,  1805.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  8,  1893,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  an  order  dismissing  the  complaint  on 
trJAi  at  Circuit. 

David  May  for  appellant. 
/Stephen  H.  Olin  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Eespondent,  ti. 
Carl  Fuller,  Appellant. 

(Submitted  December  12,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  the  second  Monday  of  December,  1884, 
which  affirmed  a  judgment  of  the  City  Court  of  Brooklyn 
entered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  vending  and  selling  to  another  lottery  policies. 

James  Troy  for  appellant.' 

Jamies  W.  Bidgway^  District  Attorney,  for  respondent. 

Agree  to  affirm  *  no  opinion. 
All  concur. 
Judgment  affirmed. 

'Reported  below,  69  Hun,  887. 
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Thbodobe    Moss,     Appellant,    v.    Euoenb    Tompkins, 
Bespondent. 

(Argued  December  12,  1894 ;  decided  January  15,  1805.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  12,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  for  nominal  damages  and  of  costs  for  defend- 
ant entered  upon  a  verdict  directed  by  the  court. 

Stephen  H,  Olin  ixyc  appellant. 

A,  J,  Dittenhoefer  for  respondent. 

Agree  to  affirm  on  authority  of  Bemstevn,  v.  Meech  (130 
N.  Y.  359) ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

William  P.  Roome  et  al.,   Appellants,  v.   Fbedebiok  0. 
Jennings  et  al.,  Eespondents. 

(Argued  December  18,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  April  3,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  for  nominal  damages  and  in  favor  of 
defendants  for  costs  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

/ 

JF,  A,  Thomson  for  appellants. 

Hen/ry  B.  Twomhly  for  respondents. 

Agree  to  affirm ;  no  opinion.  .^^ 

All  concur. 
Judgment  affirmed. 
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BioHABB  Cbonin  et  al.,  Bespondents,  v.  William  M.  Tsbo, 

Appellant.* 

(Argued  December  14,  1804;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  28,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  verdict  directed  by 
the  court,  and  also  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

The  plaintiffs  in  this  action  contracted  to  build  certain  bulk- 
heads at  Fort  Hamilton,  the  construction  of  which  required 
an  excavation  in  the  ground  under  water  for  their  reception. 
The  defendant  made  a  written  offer  to  the  plaintiffs  to  do  this 
work,  of  which  the  following  is  a  copy : 

"  Brooklyn,  June  13,  1887. 
"I,  the  undersigned,  propose  and  offer  to  excavate  and 
dredge  a  trench  seven  hundred  and  seventy-five  feet  in  length 
for  crib  bottom  of  thirty  feet  wide  to  the  depth  of  twenty 
feet  at  mean  low  water  for  the  sum  of  twenty-three  hundred 
dollars,  the  material  so  dredged  to  be  deposited  in-shore  so  as 
not  to  interfere  with  said  trench. 

"  Kespectf ully  yours, 

"W.M.  TEBO." 

The  proposition  was  accepted  verbally,  and  the  defendant 
was  directed  to  proceed  with  the  work,  which  he  did.  He 
wafi  prevented  by  the  shore  inspector  from  dumping  the 
material  innshore,  and  carried  the  same  to  sea  until  about  the 
seventh  day  of  July,  when  he  ceased  to  work  and  did  no  more 
dredging  thereafter. 

This  action  is  for  the  recovery  of  damages  alleged  to  have 
been  sustained  by  the  plaintiffs  in  consequence  of  the  failure 
of  the  defendant  to  complete  his  contract,  and  for  service  in 
driving  some  piles. 

Defendant  set  up  as  a  counterclaim  the  value  of  the  work  he 
actually  did  under  the  contract. 

♦Reported  below,  71  Hun,  69. 
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The  counterclaim  was  based  upon  the  theory  that  the  con- 
tract secured  to  the  defendant  the  right  to  dump  the  excavated 
material  in-shore.  That  it  was  the  duty  of  the  plaintiffs  to 
furnish  that  place  of  deposit  under  the  contract^  and  as  they 
failed  to  perform  that  portion  of  the  contract  on  their  party 
the  defendant  was  justified  in  the  abandonment  of  the  work, 
and  entitled  to  compensation  for  what  he  had  done  under  the 
contract. 

The  following  is  the  opinion  in  full : 

''The  defendant's  counterclaim,  as  pleaded,  goes  upon 
the  ground  that  it  was  made  one  of  the  terms  of  the  con- 
tract that  he  should  be  permitted  and  would  be  able  to  dump 
the  dredging  material  in-shore,  and  that  the  plaintiffs  broke 
that  contract  by  not  securing  for  him  such  permission  or 
authority.  There  was  no  express  contract  to  that  effect,  and 
if  any  such  existed  it  was  by  implication  from  the  nature  of 
the  transaction.  The  defendant  offered  to  do  the  dredging  at 
a  named  price,  adding,  '  the  material  so  dredged  to  be  depos- 
ited in-shore,  so  as  not  to  interfere'  with  the  trench  to  be 
made  for  the  cribs  of  the  new  bulkhead.  The  plaintiffs 
accepted  the  proposition.  They  had  a  contract  with  the 
owner  to  build  the  new  bulkhead,  and  knew  the  fact  that  he 
needed  the  material  for  tilling,  and  was  both  willing  and  desir- 
ous to  have  that  material  so  deposited.  He  never  interfered 
to  prevent  in-shore  dumping.  The  consent  of  the  owner  being 
assured,  no  difficulty  remained  except  what  might  come  from 
the  law  o^  the  state.  Both  parties  assumed,  as  was  again  the 
fact,  that  in-shore  dumping  behind  a  bulkhead  was  permis- 
sible under  that'law.  There  was  a  bulkhead  existing,  and  it 
was  supposed  by  the  parties  that  it  would  afford  opportunity 
for  disposing  of  the  material.  They  were  experienced  in  the 
business,  and,  so  far  as  appears,  had  equal  knowledge  and 
equal  means  of  knowledge  of  the  law.  But  at  the  first  effort 
the  shore  inspector  stopped  the  work  and  prevented  the 
in-shore  dumping  at  the  locality  selected.  At  that  point  it  is 
possible  that  the  defendant  might  have  been  justified  in  aban- 
doning his  contract  because  of  a  mutual  mistake  as  to  the 
understood  possibility  of  dumping  in-shore,  or  on  the  ground 
of  an  implied  contract  of  the  plaintiffs  to  furnish  such  oppor- 
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timity.  But  he  did  not  do  so,  and  kept  on  carrying  the 
material  out  to  sea,  which  was  a  more  expensive  process. 
What  followed  is  matter  in  dispute.  The  plaintifis  say  that 
defendant  preferred  to  dump  the  material  at  sea,  because  he 
could  not  get  his  scows  near  enough  to  the  shore,  and  could 
take  away  much  larger  loads  with  his  tug.  The  defendant 
says  that  he  waived  his  right  temporarily  on  the  faith  of  plain- 
tifl&s'  promise  to  build  the  north  crib,  in  which  event  in-shore 
dumping  could  be  resumed,  and  that  plaintiffs  neglected  and 
refused  to  build  it  promptly  and  for  that  reason  he  p.bandoned 
the  work.  We  may  assume  his  version  as  correct.  But 
before  he  abandoned  the  dredging  the  whole  diflSculty  van- 
ished and  he  knew  it.  Over  two  hundred  feet  of  the  crib 
parallel  to  the  shore  had  been  completed.  The  change  was  so 
great  that  he  was  not  justified  in  assuming  that  in-shore  dunjp- 
ing  would  still  be  prohibited.  On  the  contrary,  he  saw  one 
Beard,  employed  by  the  same  owners  at  the  north,  dumping 
dredging  material  in-shore  at  the  precise  point  where  he  had 
earlier  been  denied  that  permission.  Cronin,  one  of  the  plain- 
tiffs, testified  that  the  defendant  knew  what  Beard  was  doing, 
and  that  his  agent,  Bentley,  complained  about  it  and  threat- 
ened to  quit  work  unless  the  process  was  stopped.  Why  this 
complaint  waa  made  the  case  does  not  show.  Bentley,  when 
called  for  the  defendant,  said :  '  I  understood  the  day  before 
I  quit  work  that  Mr.  Beard  had  commenced  dumping  in-shore. 
I  knew  the  fact  at  the  time  I  went  and  spoke  to  Mr.  Cronin.' 
It  thus  appears  that  before  the  defendant  abandoned  his 
work  enough  of  the  cribs  had  been  put  in  place  to  permit 
in-shore  dumping  without  oflBcial  interference,  and  the  defend- 
ant knew  it,  for  it  was  going  on  under  his  own  observation. 
He  needed  not  to  be  told,  for  he  saw.  He  had  no  right  to 
assume  that  the  inspector  would  refuse  to  him  what  he  per- 
mitted to  Beard,  and  he  should  have  begun,  as  he  could  have 
done,  to  dump  in-shore.  His  successors,  who  took  up  hiB  work 
where  he  left  it,  did  so  without  difficulty  or  interference,  and 
what  they  did  he  could  have  done,  and  he  was  aware  of  the 
fact.  Indeed,  the  prohibition  by  the  shore  inspector  did  not 
rest  upon  the  a^^sence  of  the  north  crib.  That  was  never 
Bpecified  by  any  of  the  officials.     Their  action  was  founded 
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■apon  the  absence  of  cribs  generally,  and  the  alleged  need  of 
the  north  crib  was  a  bare  assumption  by  the  defendant  with- 
out any  foundation  in  fact.  On  the  contrary,  when  enough 
of  the  outside  crib  to  serve  as  protection  was  constructed  all 
complaint  ceased.  Beard  dumped  in-shore,  and  also  defend- 
ant's successors,  and  these  facts  were  obvious  to  him  before 
he  abandoned  the  work.  I  am  unable  to  see  in  the  proof  any 
justification  for  his  abandonment  of  the  contract. 
"  The  judgment  should  be  aflSrmed,  with  costs.'* 

Josiah  T.  Marean  for  appellant. 

James  C.  Church  for  respondents.  \ 

Finch,  J.,  reads  for  affirmance. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  affirmed. 

The  Oceanic  Steam  Navigation  Company  (Limited), 
Kespondent,  v.  Campania  Tbansatlantioa  Espanola, 
Appellant.* 

(Argued  December  17,  18M;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  3,  1893,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affinned  an  order  denying  a 
motion  for  a  new  trial. 

This  action  was  brought  to  recover  the  amount  paid  in  sat- 
isfaction of  a  judgment  rendered  in  an  action  brought  by  one 
John  Cleary  in  the  United  States  Circuit  Court  against  plain- 
tiff for  personal  injuries  alleged  to  have  been  caused  by  negli- 
gence, and  for  the  expenses  incurred  in  defending  the  same. 
This  case  is  not  reported  in  full,  for  the  reason  that  a  major- 
ity of  the  court  did  not  concur  in  the  prevailing  opinion,  but 
simply  in  the  result. 

The  following  are  the  opinions  in  full : 

"  The  plaintiff,  commonly  known  as  the  White  Star  Line, 
recovered  a  judgment  for  a  claim  which  it  was  compelled  to 

♦  Oceanic  Steam  Na/o,  Co,  v.  Campania  T,  E.  (4  Misc.  Rep.  426),  reversed. 
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paj,  to  a  third  party,  in  conseqnence  of  the  def endanf  b  indi- 
gence. The  plaintifi  ^as  the  lessee  fnmi  the  city  of  a  pitUic 
pier,  in  the  city  of  New  York,  which  it  sublet  to  the  defend- 
ant in  December,  1886.  While  the  defendant  was  in  posses- 
sion of  the  pier,  on  January  17,  1887,  one  John  Cleary  was 
injured  by  the  falling  of  a  large  door  in  use  upon  it  It  is 
claimed  that  this  accident  in  fact  resulted  from  negligence  on 
the  part  of  the  defendant.  Cleary,  however,  brought  suit 
against  the  plaintiff,  as  the  party  in  eontrol,  as  the  lessee  of  the 
pier  from  the  city,  in  the  Circuit  Court  of  the  United  States, 
and  recovered  a  judgment  for  the  damages  sustained  in  conse- 
quence of  the  injury.  The  plaintiff  paid  the  judgment  and 
in  this  action  recovered  from  the  defendant  the  amount  so 
paid,  with  interest  and  costs.  The  recovery  rests  upon  the 
principle  that  where  one  party  is  compelled  by  the  judgment 
of  a  competent  court  to  respond  in  damages  for  the  wrongful 
act  or  neglect  of  another,  a  cause  of  action  arises  in  favor  of 
the  party  who  has  paid,  under  such  circumstances,  against  the 
actual  wrongdoer  or  party  by  whose  act  or  neglect  the  injury 
was  produced. 

"  On  a  former  trial  of  the  action  the  plaintiff's  complaint  was 
dismissed,  but  this  judgment  was  subsequently  reversed  by  the 
Second  Division  of  this  court  on  appeal  (134  N.  Y.  468).  It 
will  be  seen,  upon  an  examination  of  the  opinion  of  the  court 
then  given,  that  some  of  the  questions  now  presented  were, 
on  that  appeal,  decided  adversely  to  the  defendant's  contention. 
While  the  action  by  Cleary  against  the  plaintiff  was  pending 
in  the  United  States  Circuit  Court,  its  attorneys  of  record  in 
the  action  addressed  a  letter  to  the  defendant's  agents  under 
date  of  May  31,  1888,  in  which  the  agents  were  notified  that 
the  action  had  been  commenced  to  recover  damages  sustained 
by  him  on  the  17th  day  of  January,  1887,  and  was  pending ; 
that  the  present  plaintiff  was  sued  for  the  reason  that  it  was 
the  lessee  from  the  city  of  the  pier  where  the  injury  occurred, 
and  they  added  '  we  have  advised  our  client  that  your  com- 
pany is  liable  for  the  accident,  in  the  event  of  there  being  any 
liability,  and  we  would  be  glad  of  your  assistance  in  obtaining 
testimony  for  the  defense.  The  cause  is  on  the  day  calendar, 
and  will  probably   be  tried  within   about  ten  days/    The 
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cmae  was  actually  tried  on  the  8th  of  Jnne  following  the 
date  of  this  letter.  The  learned  counselr  for  the  defendant 
now  contends  that  the  notice  was  not  sufficient  and,  in  effect, 
that  the  defendant  had  no  notice  of  the  pendency  of  the 
action  or  any  opportunity  to  participate  in  the  defense.  The 
fundamental  fact  which  underlies  this  action  is  that  the  plain- 
tiff, hy  reason  of  its  general  control  of  the  pier,  and  not  by 
any  actual  n^lect  of  its  own,  was,  by  the  judgment  of  the 
Circuit  Court,  made  liable  for  the  defendant's  personal 
neglect.  In  such  cases  the  action  can  be  maintained  against 
the  delinquent  party  although  it  had  no  notice  whatever  of 
the  pendency  of  the  action.  The  notice  served  in  this  case  is 
important  only  for  the  purpose  of  binding  the  defendant  by 
the  former  adjudication  to  which  it  was  not  otherwise  a  party. 
The  defendant's  liability  for  the  result  of  the  accident  could 
have  been  determined  in  the  action  against  the  plaintiff  in  the 
Federal  court  by  either  making  it  a  party  to  that  action  or  giv- 
ing it  notice  of  its  pendency  and  an  opportunity  to  defend. 
Since  the  former  judgment  was  admitted  upon  the  trial  of 
this  action  to  establish,  at  least  some  of  the  necessary  facts,  it 
becomes  necessary  to  consider  the  question  as  to  the  sufficiency 
^f  the  notice  given. 

"  No  particular  form  of  words  is  necessary  in  order  to  consti- 
tute notice  in  such  cases,  nor  is  it  even  necessary  to  give  a 
written  notice.  It  is  sufficient  that  the  party  against  whom 
ultimate  liability  is  claimed  is  fully  and  fairly  informed  of 
the  claim  and  that  the  action  is  pending  with  full  opportunity 
to  defend  or  to  participate  in  the  defense.  If  he  then 
neglects  or  refuses  to  make  any  defense  he  may  have,  the 
judgment  will  bind  him  in  the  same  way  and  to  the  same 
extent  as  if  he  had  been  made  a  party  to  the  record.  ( VU- 
lage  of  Port  Jervis  v.  First  National  Bank  of  P.  c/!,  96 
N.  Y.  550 ;  City  of  Rochester  v.  Montgomery ^  72  id.  66 ; 
ATJbamy  City  Sa/vvtigs  Inst,  v.  Bv/rdick^  87  id.  40,  45 ; 
Andrews  v.  Gillespie^  47  id.  487;  Chicago  v.  PobJnnSj  2 
Black,  418 ;  Heiser  v.  Hatch,  86  N.  Y.  614.)  When  a  party 
has  been  served  with  such  a  notice  the  law  entitles  him  to 
come  in  as  a  party  upon  the  record  or  to  be  heard  at  the  trial, 
imd  it  is  not  necessary  that  he  should  be  required  in  terms  to 
Sickles — ^Vol.  XCIX.         84 
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do  what  the  law  will  permit  him  to  do.  I  do  not  think  that 
the  proposition  that  the  plaintiff  was  bound  to  offer  in  the 
notice  to  surrender  to  the  defendant  the  sole  control  and  man- 
agement of  the  litigation,  is  sanctioned  by  reason  or  authority. 
The  plaintiff  had  been  sued  and  it  had  the  right  to  defend 
according  to  the  judgment  and  advice  of  its  own  counsel.  It 
was  not  bound  to  abandon,  or  offer  to  abandon,  its  interests  to 
the  care  of  a  stranger  whose  interests  were  not  necessarily 
identical  but  in  some  respects  were  even  hostile.  The  plain-^ 
tiff  found  itself  involved  in  a  litigation  in  which  it  had  two 
chances.  It  might,  if  possible,  defeat  Cleary's  action,  or,  fail- 
ing in  that,  could  resort  to  its  remedy  over  against  the  defend- 
ant. It  could  not  be  compelled  to  relinquish  either  of  these 
methods  of  protecting  itself  from  loss,  but  could  at  the  same 
time  and  in  its  own  way,  pursue  such  a  course  as  to  retain 
both.  All  that  the  defendant  was  entitled  to  was  the  oppor^ 
tunity  to  defend  and  to  protect  its  own  interests  in  the  same 
way  and  to  the  same  extent  as  if  it  had  been  sued  jointly  with 
the  plaintiff  in  the  first  instance,  and  this  would  not  give  to- 
it  any  right  to  manage  or  control  the  proceedings  so  far  as 
concerned  its  co-defendant. 

"  But  it  is  urged  that  a  notice  of  eight,  or  at  most  of  ten 
days,  was  not  sufficient.  The  defendant  was  entitled  to  a^ 
reasonable  notice  and  a  reasonable  opportunity  to  defend,  and 
this  question  is  not  governed  by  any  fixed  or  arbitrary  rules,  but 
must  depend  upon  the  facts  and  circumstances  of  the  case.  Tlie 
defendant,  when  the  notice  was  served,  made  no  objection  that 
the  time  allowed  was  not  sufficient.  In  fact  it  paid  no  atten- 
tion whatever  to  the  notice.  Nor  was  there  any  attempt  made 
upon  the  trial  of  this  action  to  show  that  the  defendant  was 
prejudiced  by  any  omission  to  give  longer  notice,  or  that  it 
had  been  prevented  from  making  any  defense  that  it  could  or 
would  have  made  under  any  circumstances.  It  is  obvious, 
therefore,  that  upon  such  a  state  of  facts  it  cannot  be  said,  aa 
matter  of  law,  that  the  notice  served  was  not  sufficient.  It 
should  also  be  added  that  the  sufficiency  of  the  notice  was  one 
of  the  questions  fairly  involved  in  the  former  appeal,  and 
which  was  then  passed  upon  adversely  to  the  defendant's  pres- 
ent contention. 
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"  This  view  as  to  the  sufficiency  of  the  notice  rendered  the 
judgment  record  in  the  action  in  the  Circuit  Court  admissible 
in  evidence  against  the  defendant,  since,  in  legal  ejlect,  it  was 
a  party  to  it  and  bound  by  it.  Indeed,  the  only  objection 
made  to  the  record,  at  the  trial,  was  that  no  proper  founda- 
tion had  been  laid  for  it,  which,  under  any  circumstances,  would 
have  been  obviously  insufficient.  This  record  would  have 
been  competent  evidence  in  the  case  for  some  purposes,  even 
if  no  notice  whatever  had  been  served.  The  plaintiff  was 
bound  to  prove  affirmatively  that  it  had  paid  damages  to 
Cleary,  resulting  from  the  defendant's  personal  neg%ence,  by 
force  of  the  judgment  of  a  competent  court.  It  was  the 
judgment  which  it  had  been  compelled  to  pay  that  constituted 
the  substantial  element  of  the  cause  of  action,  and  the  record 
itself  was  competent  proof  on  this  issue,  and  perhaps  the  only 
proof  of  the  fact  which  was  admissible. 

"The  judgment  in  the  Circuit  Court,  upon  the  verdict 
against  the  plaintiff,  was  entered  on  the  29th  of  September, 
1888.  Prior  to  that  date  a  motion  to  set  aside  the  verdict  and 
for  a  new  trial  had  been  made  to  the  court  upon  a  case  and 
exceptions,  which  motion  was  denied  and  judgment  ordered 
upon  the  verdict. 

"  On  the  trial  of  this  action  the  plaintiff's  counsel  offered  the 
case  and  exceptions  in  evidence.  The  defendant's,  counsel 
objected  on  the  ground  that  it  was  immaterial,  irrelevant,  and 
not  a  part  of  the  record.  The  court  overruled  the  objection 
and  the  defendant's  counsel  excepted.  It  is  now  contended 
that  this  lulling  was  error,  which  requires  a  reversal  of  the 
judgment.  It  would  not,  I  think,  be  very  difficult  to  show 
that  the  objections  made  to  the  document  were  not  sufficient 
to  raise  any  legal  question,  but,  for  the  purposes  of  the  appeal, 
it  may  be  assumed  that  they  apprised  the  opposite  party  of 
some  legal  ground  of  objection  which  was  intended.  The 
objections,  whether  good  or  bad,  were  aimed  at  the  evidence 
offered  as  a  whole,  and  not  to  any  specific  part  of  it,  and, 
hence,  if  any  part  was  admissible,  the  exception  raises  no 
question.  I  think  it  is  not  correct  to  say  that  these  papers 
formed  no  part  of  the  record.  What  constitutes  the  record 
or  judgment  roll  in  an  action  is  prescribed  by  section  1237  of 
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the  Code.  The  summons,  pleadings  and  other  papers  are  cer- 
tainly apart  of  it^and  liie^lastolaiMaof  the^seotkm  reads  as 
follows :  ^  If  judgment  is  taken  after  trial,  the  jodgment  rc41 
must  contain  the  verdict,  report  or  dedsion ;  each  offer,  if 
any,  made  as  prescribed  in  this  act ;  and  the  exceptions  or  case 
then  on  file.' 

'^  Since  the  practice  and  procedure  in  actions  at  law  in  the 
United  States  courts  are  the  same  as  in  the  state  courts,  it  ia 
difficult  to  see  why  the  case  and  exceptions  may  not  form  a 
part  of  the  record. 

^^  Apart,  however,  from  this  consideration,  the  c&se  and 
exceptions  were  part  of  the  proceedings  in  an  action  to  which 
the  defendant  had  in  legal  effect  been  made  a  party  by  the 
notice,  with  opportunity  to  participate  in  making  it  up. 
The  plaintiff  was  bound  to  prove,  as  part  of  its  case,  not  only 
that  a  judgment  was  recovered  against  it,  in  consequence  of 
defendant's  neglect,  but  also  that  such  judgment  went  against 
it  upon  some  ground  or  for  some  reason  other  than  its  own 
personal  negligence.  No  recovery  could  be  had  in  the  action 
if  the  plaintiff,  by  its  own  neglect,  caused  or  contributed  to 
the  accident,  even  though  the  defendant  also  had  been  guilty 
of  negligence.  It  was  part  of  the  plaintiff's  case  to  show  that 
the  judgment  did  not  go  against  it  on  any  such  ground.  In 
other  words,  the  plaintiff  had  to  show  upon  what  ground  the 
judgment  against  it  in  the  Circuit  Court  was  given,  and  it  is 
difficult  to  see  what  better  evidence  could  be  given  on  that 
question  than  the  authenticated  record  of  the  proceedings  at 
the  trial,  in  the  preparation  of  which  both  parties  to  the  con- 
troversy participated,  or  had  the  opportunity  to  participate, 
under  the  sanction  of  the  court. 

"  But  it  is  not  necessary  to  determine  the  precise  effect  which 
was  to  be  given  upon  the  trial  of  this  action  to  the  record  of 
the  trial  in  the  Circuit  Court,  since  the  learned  trial  judge,  by 
his  rulings  and  charge,  confined  it  to  a  very  narrow  scope. 
At  the  request  of  the  defendant's  counsel  he  charged  the  jury 
in  the  clearest  manner  that  this  record  could  be  considered 
only  as  establishing  two  facts,  namely,  the  amount  of  damages 
which  the  plaintiff  sustained  and  that  Cleary,  who  recovered 
the  judgment,  was  himself  free  from  negligence,  but  that  all 
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the  other  necessary  facts  must  be  made  out  by  original  evi- 
dence. Of  course,  the  judgment  could  not  have  been  recov- 
ered at  all  had  Cleary  been  guilty  of  any  negligence  that  con- 
tributed to  the  injury,  and  especially  as  the  defendant  had 
notice  and  an  opportunity  to  appear  at  the  trial  and  con- 
test that  question,  the  ruling  was,  certainly,  sufficiently  favor- 
able to  the  defendant.  The  most  that  the  defendant  can  now 
claim  is  that,  upon  some  points,  the  record  was  immaterial  and 
irrelevant  to  the  issues  in  this  action,  and,  since  the  trial  court 
instructed  the  jury  to  disregard  it  in  determining  these  ques- 
tions, the  exception,  according  to  settled  rules,  presents  no 
ground  for  reversal.  Upon  all  the  other  issues  in  the  case  the 
plaintiff  gave  original  evidence  sufficient  for  the  consideration 
of  the  jury,  and  whatever  conflict  there  was  with  respect  to 
these  facts  must  be  deemed  settled  by  the  verdict.  The 
chai^  of  the  court  was  full  and  fair  and  correctly  presented 
to  the  jury  the  legal  principles  to  which  the  evidence  was  to 
be  applied.  Some  other  exceptions  liave  been  discussed,  but 
we  think  that  none  of  them  are  of  sufficient  importance  to 
sustain  the  appeal. 

"  The  judgment  must  be  affirmed." 

Dissenting  opinion:  "Assuming  that  the  decision  of  this 
case  on  the  former  appeal  (134  N.  T.  461)  is  final  as  to 
the  sufficiency  of  the  notice  given  defendant  of  the  pendency 
of  the  action  in  the  United  States  Circuit  Court,  I  am,  never- 
theless, of  the  opinion  that  it  was  reversible  error  to  admit, 
against  the  objection  of  defendant,  the  case  and  exceptions 
upon  the  motion  for  a  new  trial  in  the  above  action  as  made 
up  in  the  Federal  court. 

"  That  record  contained  the  testimony  of  John  Cleary,  the 
plaintiff  in  that  action,  and  of  Owen  Martin,  who  was  work- 
ing with  Cleary  at  the  time  of  the  accident.  The  testimony 
was  read  to  the  jury,  and  the  defendant  insists  that  it  was 
deprived  of  the  right  to  cross-examine  these  two  witnesses. 
Plaintiff  seeks  to  answer  this  suggestion  in  two  ways,  viz. : 

"  It  is  urged,  first,  that  no  sufficient  objection  was  offered  to 
the  admissibility  of  this  record.  The  objection  was  to  the 
effect  that  it  was  incompetent  and  inunaterial  and  not  a  part 
of  the  record. 
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'•  I  think  that  the  testimony  of  the  two  witnesses  was  no 
part  of  the  record  and  conld  not  be  read  to  the  jury  under  any 
rule  of  evidence. 

^^  The  effect  was  to  deprive  the  defendant  of  its  right  to 
cross-examine, 

"  It  is  further  urged,  in  the  second  place,  that  the  charge  to 
the  jury  properly  limited  the  effect  of  the  record,  and,  conse- 
quently, the  defendant  was  not  prejudiced. 

'^I  cannot  agree  with  this  suggestion  in  view  of  certain 
refusals  to  charge  at  the  request  of  defendant,  but,  even  if  it 
be  assumed  that  the  charge  was  all  that  defendant  could  legally 
•demand,  it  would  not  cure  the  error  of  which  complaint  is  made. 

^'  The  vital  question  litigated  in  this  action  was  as  to  defend- 
ant's negligence  and  consequent  liability. 

"  To  say,  therefore,  that,  on  the  trial  of  this  issue,  the  testi- 
mony of  the  two  witnesses,  who  were  present  at  the  accident, 
And  one  of  them  the  injured  man  himself,  could  be  read  to 
the  jury  without  affording  defendant  the  opportunity  of  cross- 
-examination is,  it  seems  to  me,  to  announce  a  proposition 
utterly  unsound.  It  cannot  be  assumed  that  the  defendant 
would  fail  to  elicit  valuable  facts  in  its  favor  by  subjecting 
these  witnesses  to  cross-examination. 

"  This  common-law  right  of  the  defendant  to  cross-examine 
is  entirely  independent  of  the  question  as  to  what  was  settled 
by  the  judgment  of  the  United  States  Circuit  Court,  or  the 
nature  of  the  judge's  charge  to  the  jury. 

''The  trial  judge  made  no  reference  to  the  testimony  of 
these  witnesses. 

"  The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event." 

Cephas  Brainerd  for  appellant. 

Everett  P.  Wheeler  for  respondent. 

O'Bbien,  J.,  reads  for  affirmance;  Gray,  J.,  concurs; 
Andbews,  Ch.  J.,  and  Peokham,  J.,  concur  in  result ;  Babt- 
i-ETT,  J.,  reads  for  reversal ;  Finch,  J.,  concurs ;  Haight,  J., 
not  sitting. 

Judgment  affirmed. 
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Chaklbs  H.  Palmer,  Respondent,  v.  Augusta  B.  Gould, 
Impleaded,  etc.,  Appellant. 

Where  an  attorney  who  had  for  several  years  acted  as  general  counsel  and 
professional  adviser  for  a  woman,  acted  ostensibly  as  her  attorney  in 
the  negotiations,  and  in  making  a  contract  for  the  sale  of  certain  of  her 
real  estate,  she  relying  upon  his  good  faith  and  professional  advice, 
while  without  advising  her  of  the  fact  he  was  acting  for  and  following 
the  instructions  of  the  purchaser,  held,  that  this  conduct  was  a  breach  of 
good  faith  not  only  meriting  disapprobation,  but  rendering  his  testimony 
subject  to  disbelief  when  in  conflict  witli  tliat  of  his  client  in  an  action 
by  the  purchaser  to  enforce  specific  performance  of  the  contract. 

(Argued  December  17,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  29,  1892,  which  affirmed  as  to  the  defendant 
Gould  and  reversed  and  granted  a  new  trial  as  to  the  defend- 
ant Bowen  an  interlocutory  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 

This  action  was  brought  by  the  plaintiff  to  enforce  the  spe- 
cific performance  of  a  contract  made  with  the  appellant,  Mrs. 
Gould,  for  the  sale  to  him  of  a  large  tract  of  land  in  the  city 
of  Kochester.  The  land  was  owned  by  Mrs.  Gould  and  her 
brother,  Augustus  C.  Bowen,  in  equal  undivided  interests. 
The  agreement  for  its  sale  was  dated  the  25th  day  of  February, 
1890,  and  was  expressed  as  being  between  Augusta  B.  Gould, 
of  Rochester,  N.  T.,  and  Augustus  C.  Bowen  and  Jennie  M. 
Bowen,  his  wife,  of  Michigan  Bluffs,  California,  by  said 
Augusta  B.  Gould,  their  "  attorney  in  fact,"  as  parties  of  the 
first  part,  and  Charles  H.  Palmer,  of  the  city  of  Rochester, 
N.  Y.,  as  party  of  the  second  part.  It  was  expressed  therein 
that  the  parties  of  the  first  part  "  have  sold,  and  hereby  agree 
to  convey  to  the  party  of  the  second  part,"  a  certain  tract  of 
land,  describing  it,  containing  about  forty-six  acres,  for  the 
sum  of  $60,000,  to  be  paid  in  the  manner  therein  mentioned. 
The  parties  of  the  first  part  were  to  execute  and  deliver  to 
the  party  of  the  second  part  a  good  and  sufficient  warranty 
deed  of  the  premises,  at  a  time  and  place  specified.  A  pro- 
vision of  the  agreement  made  the  conditions  i^nd  agi^eementa 
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on  the  part  of  the  parties  of  the  first  part  binding  on  them, 
jointly  and  severally.  It  was  signed  on  the  day  of  its  date  by 
the  plaintiff  Palmer,  and  by  the  defendant  Augusta  B.  Gonid, 
who,  also,  signed  the  names  of  Augustus  C.  Bowen  and  Jen- 
nie M.  Bowen  to  it,  as  their  "  attorney."  The  trial  of  the 
action  resulted  in  an  interlocutory  judgment,  directing  the 
defendants  Bowen  and  Gould  to  perform  the  contract  and  to 
convey  the  property  to  the  plaintiff.  As  to  the  defendant 
Jennie  M.  Bowen  the  complaint  was  dismissed,  on  the  ground 
that  her  name  was  signed  without  authority.  On  the  appeal 
by  the  defendants,  from  the  interlocutory  judgment,  it  was 
reversed  at  the  General  Tenn  as  to  the  defendant  Augustus 
0.  Bowen,  on  the  ground  that  the  contract  had  been  executed 
in  his  name,  also,  without  authority.  The  decision  of  the  Gen- 
eral Term  reversing  the  judgment  as  to  Augustus  C.  Bowen 
was  appealed  from  to  this  court,  where  it  was  afBrmed,  and 
judgment  absolute  ordered  for  the  defendant  Augustus  C. 
Bowen.  Final  judgment  was  then  entered,  dismissing  the 
complaint  as  to  the  defendants  Augustus  and  Jennie  Bowen, 
and  directing  specific  performance  as  to  the  defendant  Mrs, 
Gould. 

At  the  time  this  contract  was  made,  Mrs.  Gould  lived  in 
Rochester  and  her  brother  lived  in  California.  In  January, 
1890,  a  proposition  for  the  purchase  of  this  property  had 
been  made  by  one  Ely,  and  a  contract  was  submitted  to  Mrs. 
Gould  respecting  its  sale.  She  consulted  with  a  lawyer  in 
Rochester  by  the  name  of  Barker,  and,  acting  upon  his  advice, 
the  proposed  contract  was  rejected.  The  plaintiff,  Mr.  Pal- 
mer, was  informed  abdut  the  negotiations  with  Ely  for  the  sale 
of  the  property,  and  of  their  having  fallen  through,  and  he 
ga^ve  instructions  to  Barker  to  purchase  the  Bowen  property 
for  him.  Barker  saw  Mrs.  Gould  and  informed  her  that  a 
party  wished  to  purchase  the  property  and  requested  her  to 
come  to  his  office.  She  did  so,  accompanied  by  her  sister, 
Mrs.  Lathrop,  and  the  contract  in  question  was  then  and  there 
drawn  by  Barker  and  subsequently  executed  as  described. 

It  is  claimed  on  the  part  of  Mrs.  Gould  that  she  executed 
the  contract  conditionally  upon  her  brother's  approval  and 
willingness  to  sell.     Her  testimony,  as  that  of  Mrs.  Lathrop, 
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was  explicit  witli  respect  to  that.  On  the  other  hand,  it  is 
claimed  on  behalf  of  the  plaintiff  that  Mrs.  Gould  executed 
the  contract  unconditionally,  and  that  it  was  not  dependent 
for  its  completion  upon  the  approval  and  ratification  of  Bowen. 
To  sustain  that  position  the  testimony  of  Barker  is  relied 
upon,  to  show  that  nothing  was  said  by  Mrs.  Gould  at  the 
time  of  the  execution  of  tlie  contract  to  the  effect  that  she 
would  not  sell  unless  lier  brother  was  willing.  There  had 
been  no  interview  between  the  plaintiff  Palmer  and  any  of 
the  defendants  prior  to  the  making,  execution  and  delivery  of 
the  contract.  The  interviews  respecting  it  were  had  only 
between  Barker  and  Mrs.  Gould,  at  wliich  Mrs.  Lathrop  was 
present,  and  took  place  on  the  24th  day  of  February,  1890, 
at  Mrs.  Gould's  house  and  on  the  following  day  at  Mr. 
Barker's  office.  At  the  time  of  the  execution  of  the  contract 
by  Mrs.  Gould,  a  power  of  attorney  was  drawn  up  by  Barker 
for  execution  by  her  brother,  Mr.  Bowen,  authorizing  her  to 
make  a  valid  conveyance  of  his  real  estate  interests ;  but  it 
was  never  executed  by  him  and  he  refnsed  to  join  in  the  sale. 
The  evidence  showed  that  though  Barker  had  been  and  was 
acting  as  Mrs.  Gould's  attorney,  in  the  matter  of  the  sale  of 
the  property  in  question,  he  was,  also,  acting  under  Palmer's 
instructions  in  the  endeavor  to  secure  a  sale  of  it  to  him,  and 
that  between  them  the  terms  had  been  arranged  for  its  pur- 
chase, intermediate  the  rejection  of  tlie  Ely  proposition  and 
the  interviews  had  by  Barker  with  Mrs.  Gould  at  her  house. 
Barker  did  not  inform  Mrs.  Gould  then  of  tlie  name  of  the 
party  proposing  to  purchase  ;  nor  of  his  negotiations  with 
him,  and  his  communications  to  her  were  confined,  in  sub- 
stance, to  making  the  offer  upon  the  terms,  which  had  been 
arranged  upon  between  him  and  Palmer. 

Upon  the  evidence  relating  to  the  making  and  delivery  of 
the  contract  of  sale,  the  trial  court  made  the  finding  of  fact 
that  no  condition  of  any  kind  was  attached  to  its  delivery. 
The  court  was,  also,  requested  by  the  defendant,  Mrs.  Gould,  to 
find :  "  That  at  the  time  of  the  execution  of  said  agreement, 
and  during  the  negotiations  preceding  the  same,  said  Barker 
was  secretly,  and  without  the  knowledge  or  assent  of  the 
defendant  Gould,  acting  as  attorney  or  agent  for  the  plaintiff 
SicKELs— Vol.  XCIX.         85 
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charged  with  the  duty  of  purchasing  the  real  property  described 
in  tlie  complaint."  To  the  refusal  so  to  find,  the  defendant 
Gould  excepted.  As  a  majority  of  the  court  concur  only  in 
that  portion  of  the  opinion  which  relates  to  this  refusal  to  find 
the  case  is  not  reported  in  full. 

The  following  is  the  opinion  in  full : 

"  I  do  not  think  that  this  contract  is  one  which,  under 
all  the  circumstances,  it  would  be  equitable  to  enforce.  It 
is  a  rule,  well  settled  by  the  cases,  that  the  specific  perform- 
ance of  a  contract  for  the  sale  of  lands  will  not  be  decreed  if 
the  remedy  be  not  mutual,  or  where  one  party  only  is  bound 
by  the  agreement.  Chancellor  Kent,  in  asserting  that  prin- 
ciple, in  Benedict  v.  Lynch  (1  John.  Ch.  370),  referred  to 
the  decision  of  Lord  Redesdale  in  Laxorenson  v.  BuUer  (I 
Sch.  &  L.  13) ;  a  case  where  the  bill  prayed  a  specific  per- 
formance of  an  agreement  to  execute  a  lease  of  lands.  The 
defendant  entered  into  an  agreement  with  the  plaintiff-  for  tlie 
lease  of  certain  property ;  but  it  was  necessary,  in  order  to  its 
validity,  that  certain  trustees,  who  held  the  lands  upon  trusts 
during  defendant's  life,  should  give  their  consent ;  and  they 
refused  to  do  so.  Lord  Redesdale  refused  to  decree  specific 
performance,  on  the  ground,  substantially,  that  one  party  only 
was  bound  by  the  agreement,  viz. :  the  plaintiff,  as  the  defend- 
ant could  not  have  executed  the  lease  in  comj^liance  with  the 
agreement.  In  the  course  of  his  opinion  he  observes:  *I 
have  no  conception  that  a  court  of  equity  ought  to  decree  a 
specific  performance  in  a*  case  where  nothing  has  been  done 
in  pursuance  of  the  agreement ;  except  where  both  parties 
have  by  the  agreement  a  right  to  compel  a  specific  perform- 
ance according  to  the  advantage  which  it  might  be  supposed 
they  were  to  derive  from  it.'  Again  he  observes:  'It  is 
said  that  courts  of  equity  have  decreed  performance  in  cases 
where  one  party  only  was  bound  by  the  agreement.  I  believe 
it  would  be  difficult  to  find  a  case  where  that  has  been  done, 
particularly  a  late  case.'  I  am  aware  of  the  criticism  to 
which  Lord  Redesdale's  opinion  has  been  subjected,  and, 
though  I  should  prefer  his  view's  (as  Chancellor  Kent  said  he 
did,  in  Clason  v.  Bailey^  14  Johns,  at  page  489),  I  have  no 
intention  of  using  it  as  authority ;  except  as  illustrative  of  the 
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general  rule.  In  the  cases  of  agreements  for  the  sale  of  land 
signed  on]  j  by  the  party  to  be  charged,  it  must  be  regarded  as 
overruled  by  later  decisions. 

"  In  the  cases  of  contracts  relating  to  the  sale  of  real  prop- 
erty, courts  certainly  have  been  stricter  in  enforcing  their 
performance  upon  the  application  of  the  vendee,  and  it  has 
not  unf  requently  happened  that  where  he  has  been  in  ignor- 
ance of  the  defect  in  the  vendor's  title,  or  where  the  vendor 
has  represented  his  interest  as  being  greater  than  it  was,  his 
<;laim  that  there  should  be  conveyed  to  him  whatever  that 
interest  was  lias  been  sustained.  Under  such  circumstances 
there  does  not  appear  to  be  any  good  reason  why  the  vendee 
should  not  compel  the  vendor  to  perform,  so  far  as  he  is  able 
to,  and  to  make  compensation  for  the  deficiency.  (See 
Adams'  Equity,  *90 ;  Sugden  on  Vendors,  193.)  In  Mori- 
lock  V.  Buller  (10  Yes.  Jr.  292),  Lord  Chancellor  Eldon 
observed :  *  I  also  agree,  if  a  man,  having  partial  inter- 
ests in  an  estate,  chooses  to  enter  into  a  contract  representing 
it,  and  agreeing  to  sell  it,  as  his  own,  it  is  not  competent  to 
him  to  afterwards  say ;  though  he  has  valuable  interests,  he 
has  not  the  entirety ;  and  therefore  the  purchaser  shall  not 
have  the  benefit  of  his  contract.  For  the  purpose  of  this  jur- 
isdiction, the  person  contracting  under  those  circumstances  is 
bound  by  the  assertion  in  his  contract,  and  if  the  vendee 
chooses  to  take  as  much  as  he  can  have,  he  has  a  right  to  that, 
and  to  an  abatement ;  and  the  court  will  not  hear  the  objection 
by  the  vendor  that  the  purchaser  cannot  have  the  whole. 
But  that  always  turns  upon  this ;  that  it  is,  and  is  intended  to 
be,  the  contract  of  the  \endor.'  _  There  is  no  doubt  about  the 
rule  that  where  the  vendor  has  by  his  agreement  undertaken 
to  convey  an  estate  in  lands,  in  which  he  has.  but  a  partial 
interest,  and  the  vendee  is  in  ignorance  of  that  fact,  the  latter 
is  entitled  to  insist  upon  the  former  conveying  to  him  what 
interest  he  has.  (  Woodw  Griffith^  1  Wils.  Ch.44  ;  Pratt  v. 
Ijiw^  9  Cranch,  456  ;  Waters  v.  Travis,  9  John.  R.  450, 465.) 
Tliat  is  not  this  case,  and  none  of  the  cases  to  which  respond- 
ent directs  our  attention  are  analogous  in  their  facts  and  in 
the  circumstances  which  influenced  the  decree.  In  Dyas  v. 
Cruise  (2  Jones  and  La  Touche,  460),  the  plaintiff  in  the 
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action  for  a  specific  performance  of  a  contract  to  lease  had,  on 
the  faith  of  it,  during  the  first  year  of  his  term,  expended  a 
large  sum  of  money  in  lasting  improvements,  and  Lord  Sug- 
DEN  said  he  should  have  held,  *  if  it  had  been  necessary  ta 
decide  the  point,  that  Mr.  Dyas  was  entitled  to  a  decree  for 
partial  performance  of  the  contract.'  Tlie  defendant.  Cruise, 
was  tenant  for  life  of  one  undivided  moiety  of  the  estate ; 
having  with  his  co-tenant  power  to  lease  for  a  term  of  thirty- 
one  years,  and  the  case  was  decided  on  the  ground  that  the 
contract  was  a  valid  one  and  did  not  involve  a  decision  of  the 
present  question.  In  Hooper  v.  Smart  (L.  R.  [18  Eq.]  683),. 
the  vendor  agreed  to  sell  tlie  entirety  of  certain  freehold  prop- 
erty and  the  purchaser  went  into  possession.  '  Because  of 
delays  in  completing  the  transaction  of  sale,  he  brought  the 
action  for  a  specific  performance.  It  transpired  that  a  good 
title  to  the  entirety  could  not  be  made ;  a  moiety  being  in  other 
parties.  The  vice-chancellor  decreed  specific  performance  as  to 
the  undivided  moiety  and  an  abatement  of  one-half  the  price^ 
He  rested  his  decision  on  the  authority  of  Castle  v.  WiUcinsoii 
(L.  K.  [5  Ch.  D.]  534) ;  where  the  chancellor  held  '  that  where  a 
man  proposes  to  convey  the  whole  of  an  estate,  as  owner  of  the 
fee  simple,  and  it  turns  out  that  he  is  only  seized  pur  autre  visy 
and  that  his  wife  has  the  remainder,  there  the  court  can  insist 
on  his  making  good  his  contract  to  the  extent  to  which  he  is  able 
to  make  it  good ;  and  he  must  submit  to  an  abatement  of  the 
consideration  to  be  paid,  for  what  he  improperly  alleged  he 
was  capable  of  selling.'  In  Barker  v.  Cox  (L.  R.  [4  Ch.  App.]- 
469),  there  was  an  engagement  by  the  vendor,  who  also  had  a 
reversionary  interest  in  the  estate,  that  all  parties  would  con- 
cur in  conveying.  In  Barnes  v.  Wood  (L.  R.  [8  Eq.]  424),  the 
decree  for  a  specific  performance  was  expressly  placed  upon 
the  ground  that  the  vendor  represented  himself  to  be  the 
owner  of  the  fee,  when,  in  fact,  having  only  a  limited  inter- 
est ;  of  which  the  purchaser  was  ignorant  when  he  entered 
into  the  contract.  It  was  held  that  the  vendor  was  bound  to- 
convey  all  the  interest  he  had.  In  Boatwich  v.  Bea^h  (103 
N.  Y.  414),  the  executors  contracted  to  sell  their  testator'a 
farm,  under  a  power  of  sale,  and  there  was  an  outstandings 
dower  right.     It  was  held  that  the  widow  by  joining  in  the 
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contract  consented  to  look  to  the  purchase  money,  as  a  sub- 
stitute for  the  land,  for  her  dower  right  therein,  and  she  could 
be  decreed  to  release  her  dower,  on  payment  of  its  gross 
value. 

"But  in  this  case  there  was  no  misrepresentation,  nor 
improper  conduct,  on  the  part  of  Mrs.  Gould.  She  did  not 
represent  that  she  could  convey,  nor  did  she  undertake  that 
she  would  convey,  her  brother's  interest.  Palmer,  as  well  as 
Barker,  knew  the  nature  of  the  ownership ;  a  fact  of  which 
the  contract,  on  its  face,  informed  the  former.  The  trans- 
action, in  all  its  appearances,  was  one  for  the  proposed  con- 
veyance of  interests  held  by  tenants  in  common. 

"  There  is  a  clear  distinction  between  the  case  where  a  party, 
in  agreeing  to  sell  land  to  another,  represents  or  asserts  his 
estate,  or  interest  in  it,  to  be  other,  or  greater,  than  it  is,  and 
the  present  case,  where  Mrs.  Gould  represented  nothing  that 
was  untrue  with  respect  to  her  attitude  towards  the  property, 
except,  possibly,  regarding  only  the  face  of  the  instrument, 
that  she  had  capacity  to  agree  for  her  brother's  interest.  Her 
representation  to  that  effect  was,  of  course,  not  in  fact  made ; 
nor  was  it  understood  by  Barker  to  have  been  made.  But  ^ 
assuming,  for  the  purposes  of  the  present  discussion,  that 
upon  the  face  6f  the  contract  such  a  representation  seemed  to 
be  made  by  Mrs.  Gould,  in  signing  as  attorney  for  her  brother, 
it  is  clear  that  the  distinction  between  such  a  case  and  the 
cases  to  which  reference  has  been  made,  w^liere  a  party  had 
been  compelled  to  convey  what  interest  he  had  in  the  prop- 
erty, rests  in  this,  that,  in  the  latter,  there  is  assertion 
with  respect  to  the  title,  or  interest,  of  the  party  in  the  prop- 
erty, which  furnishes  a  ground  for  equity  to  say  that  he 
must  convey  to  the  extent  that  he  can,  when  the  other 
party  insists  upon  the  agreement ;  whereas,  in  the  case  assumed, 
there  would  be,  at  most,  only  a  possible  deception  practiced 
with  respect  to  the  ability  of  the  party  to  bind  a  part  owner 
in  the  transaction  of  sale.  In  such  case,  however,  the  party 
contracted  with  is  informed  of  the  necessity  of  the  concur- 
rence of  the  other  owner  and  is  put  upon  notice,  as  to  the 
extent  of  the  agency  of  the  party  with  whom  he  is  negotiating. 
It  is  conceivable  that  an  action  at  law  might  lie  in  such  a  case 
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for  damages,  by  reason  of  the  deceit  practiced,  or  the  misrep- 
resentation made  by  one  owner  respecting  his  power  to  repre- 
sent the  other.  The  same  ground,  upon  which  equity  proceeds 
in  decreeing  specific  performance  in  the  former  class  of  cases, 
is  not  found  in  the  present  case ;  because,  as  I  have  before 
suggested,  there  has  been  here  no  proposition  by  Mrs.  Gronld 
to  convey  the  whole  estate  as  its  owner ;  no  false  assertion  of 
title ;  nor  any  engagement  by  her  that  her  brother  would  con- 
cur in  the  conveyance.  In  my  opinion,  this  is  a  case  which 
aptly  illustrates  the  rule  that  the  mutuality  of  the  remedy, 
upon  which  rests  the  right  to  the  specific  performance  of  a 
contract,  depends  upon  the  contract  being  enforcible  by  both 
parties.  Under  such  a  rule,  it  must  be  perfectly  clear  from 
the  contract,  that  either  party  could  compel  a  specific  per- 
formance as  against  the  other.  Mr.  Pomeroy,  in  his  work  on 
Contracts  (Sec.  163),  relying  on  many  cases  which  he  cites, 
says  :  "  If,  therefore,  from  the  nature  or  form  of  the  contract 
itself,  from  the  relations  of  the  parties,  from  the  personal  inca- 
pacity of  one  of  them,  or  from  any  other  cause  the  agreement 
devolves  no  obligation  at  all  upon  one  of  the  parties,  or  if  it 
«annot  be  specifically  enforced  against  him,  then,  and  for  that 
reason,  he  is  not,  in  general,  entitled  to  the  remedy  of  a  spe- 
cific performance  against  his  adversary  party  ;  'although  other- 
wise there  may  be  no  obstacle  arising,  either  from  the  terms 
of  the  contract,  or  from  his  personal  status  and  relations,  to 
an  enforcement  of  the  relief  against  the  latter  individually.'^ 
Vice-Chan cellor  Leach,  in  Adderley  v.  Dixon  (1  Sim.  &  Stu. 
611),  observed:  'It  has  been  settled  by  repeated  decisiona 
that  the  remedy  in  equity  must  be  mutual,  and  that  where  a 
bill  will  lie  for  the  purchaser,  it  will  also  lie  for  the  vendor.' 
{Phillips  V.  Berger^  8  Barb.  527.)  If  it  should  be  suggested, 
in  answer  to  the  application  of  this  equitable  rule  that  mutu- 
ality must  exist  in  the  remedy  to  authorize  a  decree  of  specific 
performance,  that  it  was  competent  for  Palmer  to  waive  the 
want  of  mutuality  and,  therefore,  the  cjise  is  similar  to  one 
where  the  agreement  though  only  signed  by  the  one  party 
may,  nevertheless,  be  enforced  against  him  by  the  other, 
I  should  reply  that  such  a  case  is  an  apparent  exception 
to   the   rule    which  requires    the    contract   to    be    mutually 
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binding  when  entered  into.  (See  Fry  on  Specific  Per- 
formance, sec.  449,  and  cases  cited.)  It  does  not  prevent 
the  application  of  the  rule  to  a  case  like  the  present  one. 
With  respect  to  the  case  suggested,  as  it  was  said  by  Pltjmer, 
M.  R.,  in  Martin  v.  Mitchell  (2  Jac.  &  W.  *427),  '  It  is  con- 
sidered that  when  the  party  files  the  bill  he  does  an  act  that 
will  bind  him,  and  that  from  that  time  there  is  mutuality.' 
That  is  to  say;  in  the  case  of  a  memorandum  agreement, 
which  is  signed  only  by  the  party  to  be  charged,  it  is  not 
enforcible  by  him  against  the  other  party,  who  has  not  signed 
it ;  but,  by  the  filing  of  a  bill  for  specific  performance,  the 
other  party  has  waived  the  original  want  of  mutuality.  But 
in  the  present  case  there  was  originally  a  contract,  which  was 
signed  by  Palmer  and  by  Mrs.  Gould,  individually  and  as 
attorney  for  her  brother,  and  apparently  a  valid  agreement, 
and  the  question  of  the  mutuality  of  the  remedy  upon  it,  as 
between  them,  was  determinable  upon  the  event  of  what  the 
absent  party  would  do  about  the  proposed  agreement  made 
for  him  to  sell.  As  the  contract  contemplated  and  called  for 
a  conveyance  of  both  interests  in  the  property,  the  ]iurchaser. 
Palmer,  would  not  be  bound  to  accept  less,  in  the  event  of 
the  refusal  by  the  brother  to  concur  in  the  sale.  Thus  there 
arose  the  conditions  suggested  by  the  contract  and  which 
made  it  unenforcible  against  the  intending  purchaser.  It 
would  be  unjust  to  hold  that  it  was  open  to  him  to  waive ; 
when  the  contract  in  its  nature  might  be  regarded  as  depend- 
ent upon  a  subsequent  event.  In  the  other  class  of  cases, 
under  the  Statute  of  Frauds,  the  statute  interposes  and  there 
is  no  binding  agreement  by  tlie  party  purchasing  at  all,  until, 
by  the  institution  of  his  action  to  enforce  the  agreement,  he 
makes  himself  a  party  to  the  transaction  and  makes  the 
agreement  a  mutual  one.  In  tlie  one  case,  the  question  of 
mutuality  turns  upon  the  nature  and  conditions  of  the  con- 
tract of  the  parties.  In  the  other,  there  is  no  contract  as  to 
one,  until  he  does  an  act  which  is  deemed  to  make  him  a  party 
to  it. 

"  Applying  these  general  principles  to  the  case  at  bar,  it 
appears  to  me  that  there  is  lacking  that  mutuality  in  the 
equitable  remedy,  which  is  so  essential  to  the  right  to  a  specific 
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performance  of  the  contract.  Reversing  the  positions  of  the 
parties,  can  it  be  said  that  the  appellant,  Mrs.  Gould,  could 
have  enforced  this  contract  against  Palmer,  if  he  had  elected 
not  to  be  bound  by  it  ?  The  contract  calls  for  the  conveyance 
by  Mrs.  Gould  and  her  brother,  Mr.  Bowen,  of  the  whole 
property,  as  the  owners  in  common  of  it,  by  a  good  and 
sufficient  warranty  deed.  It  was  a  contract  for  the  sale  of 
the  interests  of  both  owners.  It  would  have  been  competent 
for  him  to  refuse  to  complete  the  contract  as  to  Mrs.  Gould's 
undivided  interest,  after  Mr.  Bowen  had  refused  to  complete 
the  contract  on  his  part.  He  could  say  that  what  he  agreed 
to  buy  was  not  a  partial  interest,  but  the  whole,  and  that  he 
refused  to  accept  less.  Under  these  circumstances,  it  would 
be  inequitable  to  decree  a  performance  at  his  suit ;  for  there 
was  an  inequality  of  obligation  between  the  parties.  If  the 
vendee  was  at  liberty  to  enforce,  or  to  avoid  the  contract, 
according  as  his  interests  might  incline  him,  the  rule  of  mutu- 
ality, to  which  allusion  has  been  made,  would  be  violated. 

"  Nor  does  it,  in  my  opinion,  alter  the  case  that  it  was  pro- 
vided in  the  contract  that  the  agreement  should  be  binding 
upon  the  parties  of  the  first  part,  jointly  and  severally.  I  do 
not  see  how  that  provision  disposes  of  the  objection  of  the 
want  of  mutuality  in  the  contract.  If  by  that  provision  it 
was  meant  to  say  that,  irrespective  of  whether  Mrs.  Gould's 
brother  should  approve  of  the  contract  and  join  in  the  con- 
veyance, it  should  be  binding  upon  her  to  the  extent  of  her 
interest,  if  it  was  demanded  by  Mr.  Palmer,  then  it  would  be 
as  if  he  had  made  with  each  owner  a  several  contract,  which 
he  would  be  at  liberty  to  enforce  separately,  if  performance 
was  refused,  and  which  each  might  insist  upon  his  performing. 
That  was  not  the  character  nor  the  purpose  of  this  agreement. 
I  do  not  think  that  Mr.  Palmer  would  have  been  precluded 
from  saying,  if  Mrs.  Gould  had  insisted  upon  his  purchasing 
her  interest  alone,  that  the  contract  which  he  made  was  to  pur- 
chase the  entire  tract  of  land  and  that  he  was  unwilling  to 
take  only  a  partial  interest  in  it.  Again,  it  is  to  be  observed 
that  the  inequality  of  the  obligations  upon  the  parties  to  this 
contract  becomes  apparent,  when  we  consider  the  existence  of 
the  provision,  inserted  in  the  contract  by  Barker,  who  was 
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Mrs.  Gould's  adviser,  that  it  should  bind  her  and  her  brother, 
^  severally  and  jointly.'  Were  they  to  be  bound,  each  in  all 
events,  and  Palmer  at  his  election  ?  Is  that  the  mutuality, 
which  equity  contemplates  ?  In  Attorney-  General  v.  Day 
(1  Ves.  Sen.  218),  where  a  purchase  of  lands  for  the  benefit  of 
a  charity,  established  under  a  will,  was  sought  to  be  enforced 
on  behalf  of  the  charity.  Lord  Chancellor  Hardwioke  said 
there  were  *  reasons  why  it  cannot  be  executed  entirely,  and 
then  not  at  all.'  By  reason  of  the  death  of  a  tenant  in  tail, 
his  part  had  gone  over  to  liis  issue  in  tail,  against  whom,  as  it 
appears,  the  court  could  not  decree.  The  chancellor  observed : 
*  It  is  admitted  that  if  the  bill  was  on  the  other  side  by  the 
present  defendant,  or  surviving  tenant  in  common,  for  an  exe- 
cution as  to  a  moiety,  the  court  would  not  execute  it  against 
the  purchaser ;  because  it  is  diflFerent  from  what  was  contracted 
for :  as  his  meaning  might  be  to  have  the  entire  estate,  and 
the  court  pretends  to  decree  in  specie  only,  which  the  decree- 
ing half  would  not  be.'  He  did  subsequently  remark  upon  a 
difference  existing  between  the  case  of  a  private  person  and  of 
a  charity ;  though  he  refused  to  express  an  absolute  opinion  as 
to  whether  it  would  make  a  difference  in  the  legal  result.  But  it 
is  immaterial  to  this  case  what  tlie  lord  chancellor's  opinion 
was ;  because  there  it  was  founded  upon  the  fact  of  a  con- 
tract of  sale  made  by  both  of  the  tenants  in  common.  In 
Horrocks  v.  Righy  (L.  R.  [9  Ch.  D.]  180),  it  is  true.  Lord 
Habdwioke's  opinion,  in  Attorney-General  v.  Day^  was 
referred  to  by  Justice  Fby  ;  but  there  again  the  difficulty  was, 
not  that  of  the  two  parties,  contracting  to  sell  as  common  ten- 
ants of  the  property,  one  refused  to  convey,  but  that  one  was 
found  to  have  no  good  title.  The  defendant  there,  it  seems, 
was  unwilling  to  convey  his  moiety ;  because,  by  reason  of 
the  existing  mortgage  covering  his  half,  he  '  would  actually 
receive  nothing,'  as  is  said  in  his  counsel's  points.  It  seems 
to  me  very  clear  that  if  the  court  may  decree  specific  perform- 
ance on  the  part  of  Mrs.  Gould,  it  will  be  compelling  her  to 
perform  a  contract  which  she  never  intended  to  make.  The 
only  contract  which  she  in  reality  entered  into  was  one  in 
which  her  brother  was  to  join.  In  view  of  their  harmonious 
relations,  with  his  letter  in  her  possession,  declining  to  sell  and 
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advising  her  against  selling,  it  cannot  be  supposed  that  she 
intended  to  sell  out  her  interest  and  to  leave  her  brother  a 
co-tenant  with  a  stranger.  Her  denial  of  the  intention  is 
explicit  and  is  borne  out  by  every  circumstance  and  presump- 
tion ;  which,  in  my  opinion,  the  clause  making  the  obligation 
a  several  and  joint  one  is  insufficient  to  overcome.  The  case 
of  Price  v.  Griffith  (1  De  Gex,  Macn.  and  Gordon,  80),  is 
not  unlike  the  present  case ;  though  the  subject  of  the  con- 
tract of  sale  there  was  a  colliery,  belonging  to  two  persons  in 
undivided  moieties.  The  bill  alleged  the  contract  was  bind- 
ing on  both  ;  but  prayed  relief,  in  the  alternative,  against  one. 
The  bill  had  been  dismissed  against  one  owner  by  consent  of 
plaintiff  for  inability  to  prove  a  concurrence  in  the  proposal 
to  sell,  and  the  appeal  concerned  the  other  owner.  Justice 
Knight  Bruce  said :  '  But  the  owner  of  the  other  share 
never  meant  to  contract  for  one  share  alone.  If  he  intended 
to  contract  at  all,  he  intended  to  contract  for  a  lease  of  the 
whole  colliery.  Cases  may  be  conceived  where  a  person,  who 
has  contracted  for  more  than  it  is  in  his  power  to  convey, 
ought  to  be  decreed  to  convey  what  he  can,  either  with  or 
without  compensation,  to  the  vendee  for  such  part  of  the  sub- 
ject-matter of  the  contract  as  the  vendor  is  unable  to  convey. 
But  a  lease  of  an  undivided  moiety  of  a  colliery  is  a  very  dif- 
ferent thing  from  a  lease  of  a  whole  colliery ;  and  in  this  case 
there  is  no  evidence  of  the  improper  conduct,  or  misrepre- 
sentation, or  of  the  defendant  Griffith  having  held  himself  out 
as  capable  of  contracting  for  the  latter,  or  in  fact,  any  other 
circumstance  constituting  a  ground  for  a  decree  as  to  one 
undivided  share  alone.' 

"  The  question  is  one  of  interest  and  of  legal  importance,  and 
the  conclusion  at  which  I  have  arrived  is,  that,  under  all  the 
circumstances,  it  would  be  contrary  to  equity  to  decree  a  spe- 
cific performance  by  Mrs.  Gould  and  that  it  would  be  much 
better  to  leave  the  respondent,  Mr.  Palmer,  to  his  action  at 
law,  for  what  damage  he  may  be  able  to  show  h'e  had  sus- 
tained, by  reason  of  what  Mrs.  Gould  has  done,  or  has  refused 
to  do. 

"  While  I  think  the  foregoing  considerations  are  of  sufficient 
weight  to  dispose  of  this  case  adversely  to  the  plaintiff's  claun 
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for  a  specific  performanco  of  the  contract,  there  is  another 
ground  upon  which  the  appellant  must  prevail.  The  con- 
flict of  evidence  may  have  justified  the  court  in  refusing  to 
find  that  any  condition  was  attached  to  the  deUvery  of  the 
contract;  but  the  proofs  fully  warranted  the  defendant's 
(Mrs.  Gould's)  request  of  the  trial  court  to  find,  ^  that  at  the 
time  of  the  execution  of  said  agreement,  and  during  the 
negotiations  preceding  the  same,  said  Barker  was  secretly,  and 
without  the  knowledge  or  assent  of  the  defendant  Gould,  act- 
ing as  attorn^  or  agent  for  the  plaintiff,  charged  with  the 
duty  of  purchasing  the  real  property  described  in  the  com- 
plaint.' The  court  found  that  Barker  had  been  for  several 
years  prior  to  February  the  general  counsel  and  professional 
adviser  of  Mrs.  Gould  and  acted  as  her  attorney  in  all  the 
matters  connected  with  the  execution  of  the  agreement  in 
question,  and  that  she  relied  upon  his  good  faith  and  pro- 
fessional advice.  The  evidence,  however,  did  not  show  that 
lie  conducted  himself  towards  her,  as  she  was  justified  in 
assuming  that  he  would,  in  view  of  their  relations.  After  the 
Ely  proposal  was  rejected,  under  Barker's  advice,  he  did  not 
see  Mrs.  Gould  again  until  the  day  before  this  contract  was 
drawn  ;  but,  during  that  interval  of  time,  he  was  with  Palmer 
and  he  was  acting  under  his  instructions  when  he  called  again 
upon  Mrs.  Gould  to  propose  a  sale  of  her  property.  He  had 
informed  Palmer  of  the  objections  made  to  Ely's  proposal^ 
because  of  the  mode  of  payment  in  a  trade  of  lands,  and  he 
went  to  Mrs.  Gould  with  a  proposition  from  Palmer,  involv- 
ing a  part  payment  in  cash  and  part  in  his  bond  secured  by 
mortgage  upon  the  land  and  with  suggestions  as  to  a  release 
of  the  mortgage  lien,  in  case  of  sales  of  lots.  He  was  acting 
in  Palmer's  interest  and  yet,  when  seeking  again  the  client 
who  had  advised  with  him,  he  did  not  disclose  to  her  his 
relations  witli  Palmer  and  that  they  had  arranged  terms  for 
the  purchase  of  the  property.  Good  faith  required  of  him  to 
state  his  attitude  with  respect  to  the  party  proposing  to  pur- 
chase. It  was  not  consistent  witli  that  good  faith  that  he 
should  sjippress  a  knowledge  of  what  had  occurred,  interme- 
diate the  time  of  their  previous  consultations  and  his  call  upon 
the  afternoon  before  the  day,wlien,byhis  request,  Mrs.  Gould 
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called  at  his  office  to  execute  a  contract  of  sale.  For  him  to 
pi'ecipitate  his  client,  Mrs.  Gould,  into  a  contract  that  morning 
with  a  party,  whose  name  was  then  first  revealed  to  her  and 
at  whose  instance  he  endeavored  to  secure  a  contract  of  sale 
of  so  one  sided  a  nature  in  its  provisions,  was  conduct  merit- 
ing not  only  disapprobation;  but  which  should  render  his 
testimony  subject  ,to  disbelief,  when  in  conflict  with  Mrs. 
Gould's.  Enough  is  apparent,  in  the  testimony  which  he 
gave,  to  show  that  he  was  playing  a  double  part  in  the  trans- 
action. I  think  the  evidence  justified  the  appellant  in  mak- 
ing the  request  of  the  court  to  find,  which  I  have  mentioned, 
and  the  refusal  was  am  error,  which  certainly  calls  for  a 
reversal  of  tlier  judgment  which  the  plaintiff  recovered. 

"  Upon  the  grounds  which  have  been  discussed,  I  am  of  the 
opinion  that  the  judgment  should  be  reversed  and  that  a 
judgment  should  be  entered  for  the  appellant  dismissing  the 
complaint ;  but,  as  my  associates  place  their  concurrence  upon 
the  last  ground,  there  must  be  a  reversal  of  the  judgment 
appealed  from  and  a  new  trial  must  be  ordered ;  with  costs  to 
abide  the  event." 

Thomas  Bairies  for  appellant. 

Da/i)id  Hays  for  respondent. 

Gbat,  J.,  reads  for  reversal. 

All  concur  upon  the  last  ground  of  the  opinion,  relating  to 
the  refusal  to  find  as  to  Barker's  secretly  acting  for  the 
plaintiff. 

Judgment  reversed. 

George  B.  Swikeha^rd  et  al.,  as  Commissioners,  etc., 
Respondents,  v.  Fred  P.  Michels  et  al.,  Appellants. 

(Argued  December  18,  1894 ;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  2, 1894,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 
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Thomas  Haines  for  appellants. 

William  F,  Cogswell  for  respondents. 

Agree  to  affirm  on  opinion  of  Rumsey,  J.,  below. 
All  concur. 
Judgment  affirmed. 

Herman  J.  Von  Kamen,  Appellant,  v.  Diederioh   Roes^ 

Respondent. 

(Argued  December  19,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  24,  1892,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Bernard  J,  Isecke  for  appellant. 

A,  H.  Berrich  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

The  People  ex  rel.  William  H.  Howes,  Respondent,  v, 
Thomas  F.  Grady,  Police  Justice,  etc..  Appellant.* 

(Argued  December  19,  1894  ;  decided  January  15,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  16, 
1892,  which  reversed  an  order  of  Special  Term  denying  an 
application  for  a  writ  of  mandamus. 

Thomas  F.  Grady  for  appellant. 

Stephen  B,  Brogue  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 

*  Reported  below,  66  Hun,  465. 


686  MEMORAif DA  OF 

Thomas   Conville,  Appellant,  v.  Sheridan   Shook  et  al., 

Respondents. 

When  it  appears  that  upon  the  settlement  of  an  account  a  mistake  occurred, 
materially  affecting  the  result,  the  account  may  be  opened  so  far  as 
necessary  to  correct  the  mistake,  and  the  rights  of  the  parties  rc-ad justed. 

Plaintiff  entered  into  defendants'  service  for  a  term  of  years  under  an 
agreement  that  he  was  to  receive  for  his  services  a  fixed  salary,  and,  in^ 
addition,  ten  per  cent  of  the  net  profits  of  the  business.  In  an  action  to 
recover  the  percentage  for  the  last  year,  it  appeared  that  for  each  pre- 
ceding year  plaintiff  had  received  the  percentage-  of  profits  shown  by 
nn  account  made  out  by  defendants'  bookkeeper,  but  that  through  mis- 
tjikes  on  his  part  in  making  out  the  accounts,  the  profits  as  shown  were 
largely  in  excess  of  what  they  were  in  fact,  and  that  these  mistakes  were 
not  discovered  until  after  the  expiration  of  the  t«rm.  Held,  that  the 
referee  before  whom  the  action  was  tried  properly  re-opened  the  settle- 
ments so  made,  so  far  as  necessary  to  correct  the  mistakes,  and  charged 
plaintiff  with  the  amounts  he  had  received  in  excess  of  what  he  was 
entitled  to. 

(Argued  December  1^,  1894;  decided  January  15,  1805.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court,  of  the  city  of  New  York,  entered  upon  an  order  made 
July  3,  1893,  which  affirmed  a  judgment  in  favor  of  defend- 
ants entered  upon  the  report  of  a  referee  dismissing  the 
complaint. 

This  action  was  brought  to  recover  a  certain  percentage  of 
the  profits  of  defendants'  business  of  brewing  and  selling  ales 
and  porter,  which  plaintiff  claimed  to  be  due  to»  him  as  part 
of  his  compensation  for  his  services  as  brewer  under  a  written 
contract  with  defendants. 

The  following  is  the  opinion  in  full : 

"  The  plaintiff  entered  into  the  service  of  the  defendants 
as  a  brewer  for  five  years  from  March  1,  1876,  under  a 
written  agreement  which  secured  to  him  a  salary  of  $3,600 
per  year,  payable  monthly,  and  in  addition  thereto  ten  per 
cent  of  the  net  profits  of  the  business,  payable  at  the  end 
of  each  year.  When  this  agreement  was  about  to  terminate 
it  was  continued  for  five  years  more  by  another  writing  signed 
by  the  parties  and  bearing  date  August  6th,  1880.  The  plain- 
tiff during  all  the  ten  years  was  paid  his  salary  and  also  at  the 
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end  of  each  year  except  the  last,  what  was  supposed  to  be  his 
portion  of  the  net  profits  of  the  business.  Tlie  present  con- 
troversy relates  entirely  to  the  plaintiiFs  claim  for  the  ten  per 
cent  net  profits  for  the  year  ending  March  1, 1886.  The  cause 
of  action  stated  in  the  complaint  is  a  claim  for  the  plaintiff's 
proportion  of  the  net  profits  for  that  year  alleged  to  amount 
to  nearly  seven  thousand  dollars.  It  appeared  from  an 
inspection  of  the  defendants'  books  on  their  face  that  there 
was  due  to  the  plaintiff  for  his  proportion  of  the  net  profits 
for  the  year  a  substantial  amount,  though  much  less  than  he 
claimed.  But  tlie  defendants  in  their  answer  alleged  in  sub- 
stance that  during  all  the  previous  years  while  the  contract 
was  in  force  there  had  been  paid  to  the  plaintiff  various  sums 
of  money  as  and  for  his  proportion  of  the  net  profits  of  the 
business  for  those  years.  That  the  amounts  so  paid  were 
computed  by  the  bookkeeper  in  the  defendants'  employ,  who 
had  the  sole  charge  of  that  branch  of  the  business,  and  by 
the  mistake  of  the  bookkeeper  in  the  manner  of  keeping  the 
accounts  were  in  excess  of  the  sums  justly  due  to  the  plaintiff 
for  his  share  of  the  net  profits,  and  that  the  mistake  was  not 
discovered  by  the  defendants  until  after  the  contract  had 
terminated.  The  defendants'  contention  was  that  the  books 
were  so  kept  that  the  net  profits  of  the  business  were  made  to 
appear  much  larger  than  they  actually  were,  and  the  plaintiff's 
share  thereof  correspondingly  increased,  so  that  the  sums  paid 
ill  excess  of  what  should  have  been  paid  equaled  or  exceeded 
all  just  claims  which  the  plaintiff  had  for  his  share  of  the 
profits  for  the  last  year. 

"  This  was  the  issue  in  the  case,  and,  from  its  nature,  it  was 
one  of  fact.  On  the  trial  before  a  referee  this  issue  was 
found  in  favor  of  the  defendants.  He  reported  that  during 
the  previous  years  the  plaintiff  had  been  overpaid,  and  that 
the  aggregate  of  such  over-payments  exceeded  the  plaintiff's 
elaim  for  the  last  year.  Judgment  was  ordered  in  favor  of 
defendants,  which  has  been  affirmed  on  appeal.  Although 
the  dispute  was  largely  in  regard  to  a  question  of  fact,  yet  the 
contention  of  both  sides  rested  upon  what  appeared  in  the 
defendants'  books,  so  that,  unless  it  can  be  shown  that  the 
learned  referee  adopted  some  erroneous  legal  principle  as  a 
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basis  for  the  inquiry,  the  general  result  at  which  he  arrived 
ought  not  to  be  disturbed. 

"  The  fundamental  objection  which  the  plaintiff  makes  to 
the  action  of  the  referee  rests'  upon  the  proposition  that  it  was 
error  to  open  the  settlements  made  by  the  parties  in  the  pre\ri- 
ons  y^ars.  Those  settlements  were  the  result  of  a  mistake  on 
the  part  of  the  bookkeeper  which  the  defendants  did  not  dis- 
cover until  about  the  time  of  the  commencement  of  this  action. 
In  such  a  case  the  rule  is  well  established  that  a  settled 
account  may  be  impeached  and  re-adjusted  by  proof  of  unfair- 
ness, fraud  or  mistake  in  law  or  fact.  {Theiaser  v.  Denison^ 
10  N.  Y.  68 ;  Bruen  v.  Hone,  2  Barb.  586 ;  PhiUps  v.  Bel- 
den,  2  Edw.  Ch.  1  ;  Welsh  v.  German  Am,  Bank,  73  K.  Y. 
424  ;  Carpenter  v.  Kent,  101  id.  591 ;  Samson  v.  Freedman, 
102  id.  699  ;  Wheadrm  v.  Olds,  20  Wend.  174;  Malcolm  v. 
Fullarton,'^  Term  R.  645;  First  Nat  Bank  of  Omaha  v. 
Mastin  Bank,  2  McCrary,  438.)  It  may  not  be  nec^- 
sary  in  such  cases  to  open  the  whole  account,  but  the  mistake 
can  be  corrected  and  the  rights  of  the  parties  re-adjusted  as  to 
such  mistake,  and  that  is  all  that  was  done  in  this  case. 

"  In  changing  the  accounts  appearing  upon  the  books  in  such 
a  way  as  to  reduce  the  net  profits  of  the  business  during  the 
period  of  plaintiff's  service,  as  these  profits  were  shown  by  the 
books  as  actually  kept,  the  learned  referee  adopted  no  errone- 
ous principle,  but,  on  the  contrary,  acted  upon  rules  and 
principles  obviously  correct  and  just.  The  changes  made 
were  substantially  these :  Nearly  S5,000,  which  had  been  paid 
.out  during  the  period  covered  by  the  inquiry  for  taxes  and 
interest,  had  been  entered  by  the  bookkeeper  to  stock  account, 
and  thus  the  assets  of  the  firm  were  to  that  extent  increased, 
whereas  it  was  really  one  of  the  expenses  of  the  business,  and 
should  have  been  charged  in  the  expense  account,  and,  in 
ascertaining  the  total  net  profits  for  the  ten  years,  it  was  so 
charged  by  the  referee. 

"  The  referee  also  found  that  during  this  period  the  firm  had 
expended  over  $14,000  for  repairing  casks,  which  sum  had 
been  credited  to  cask  account,  and  thus  that  part  of  the  part- 
nership property  which  consisted  of  casks  was  correspondingly 
increased.     All  new  casks   when   purchased   were   properly 
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entered  in  the  stock  account,  since  they  increased  the  property 
on  hand,  but  expenditures  for  repairs  was  really  a  disburse- 
ment incident  to  the  conduct  of  the  business  and  to  the  extent 
of  what  was  paid  out  for  that  purpose  diminished  the  actual 
net  profits.- 

"  Something  over  $8,000  was  charged  off  by  the  referee  on 
account  of  bad  debts  and  for  rebates  from  the  regular  prices 
at  which  sales  were  entered  in  the  books  in  certain  special 
cases.  The  proof  was  sufficient  to  justify  the  finding  of  the 
referee  that  the  debts  so  charged  off  were  uncollectible  and 
in  fact  worthless.  It  appeared  that  the  firnoi  had  adopted  the 
practice,  during  the  years  of  plaintiff's  service,  of  making 
allowances  to  their  customers,  or  some  of  them,  in  the  form 
of  rebates  from  the  scheduled  prices  at  which  their  goods 
were  sold.  The  percentage  allowed  in  such  cases  varied  as  to 
different  customers  according  to  circumstances.  One  of  the 
defendants  had  exclusive  charge  of  this  branch  of  the  business. 
There  was  no  general  rule  established  by  custom  or  by  con- 
tract on  the  subject,  and  the  allowances  were  necessarily  arbi- 
trary according  to  his  best  judgment  in  each  case  as  the 
special  circumstances  seemed  to  render  necessary,  expedient  or 
proper.  The  only  criticism  made  by  the  plaintiff  in  regard  to 
this  item  is  not  that  the  allowances  were  not  actually  made, 
but  that  they  were  excessive.  It  is  not  claimed  that  the 
defendant  who  had  charge  of  the  matter  acted  otherwise  than 
in  good  faith  and  according  to  his  best  judgment.  The  prac- 
tice is  not  unusual  in  other  departments  of  business,  and  in 
recognizing  the  custom  and  the  acts  of  the  parties  in  that 
regard  in  this  case,  tlie  referee  did  not  sanction  any  illegal  or 
erroneous  principle. 

"  In  arriving  at  the  result,  the  referee  charged  off  from  the 
cost- of  the  original  plant  ten  per  cent  in  each  year  for  depre- 
ciation, which  reduced  the  assets  about  $29,000.  The  plant 
had  been  carried  for  the  ten  years  upon  the  books  at  the  orig- 
inal cost,  and  the  proof  in  regard  to  the  usual  custom  of  busi- 
ness and  the  propriety  of  its  application  to  this  case  warranted 
the  decision  of  the  referee  in  respect  to  this  item  embraced  in 
the  controversy.  There  is  some  dispute  as  to  the  manner  of 
SicKELs— Vol.  XCIX.        87 
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taking  the  inventory  adopted  by  the  defendants  for  the  last 
year.  The  contract  with  the  plaintiff  provides  that  it  should 
be  n^e  up  in  the  same  way  as  in  previous  years.  In  these 
years  it  was  taken  at  the  estimated  selling  price.  It  was  taken 
for  the  last  year  at  the  cost  price,  but  there  was  credited  to 
the  plaintiff  his  estimated  share  of  the  profits  which  would 
result  from  the  sale  of  the  goods  then  on  hand,  and  the  referee 
has  found  that  this  was  a  substantial  compliance  with  the  con- 
tract. Whether  the  inventory  was  correct  or  not  was  largely 
a  question  of  fact.  It  may  be  that  it  was  not  taken  strictly 
according  to  the  contract,  but  if  so  the*error  could  not  change 
the  result.  The  referee  has  found  that,  after  correcting  the 
errors  in  the  accounts  before  referred  to,  there  would  be  a  bal- 
ance against  the  plaintiff,  resulting  from  over-payments,  of 
about  $1,000,  and  this  amount  would  more  than  offset  any 
additional  share  of  the  net  profits  that  could  possibly  be 
awarded  to  the  plaintiff  if  the  inventory  was  adjusted  accord- 
ing to  his  own  contention. 

"  Moreover,  the  referee  refused  to  allow  the  defendants  in 
the  account  nearly  $8,000  for  rents  of  the  property  upon  which 
the  business  was  conducted,  and  which  had  not  been  charged 
upon  the  books  to  the  expense  account.  The  defendants 
owned  the  property,  and  the  plaintiff  in  receiving  the  pay- 
ments had  the  benefit  of  it  to  the  extent  of  his  interest  in 
the  net  profits.  The  defendants  in  making  up  the  account 
credited  themselves  with  a  sum  equal  to  ten  per  cent  upon  the 
value  of  this  property  for  each  year.  The  referee  declined  to 
allow  the  claim  upon  the  ground  that  there  was  no  evidence 
before  him  to  show  that  such  was  the  proper  sum  to  be 
allowed,  holding  that  proof  of  the  fact  that  the  defendants 
owned  the  property,  and  its  value,  was  not  sufficient  to  war- 
rant any  deduction  from  what  otherwise  appeared  to  be  the 
net  profits  on  that  account.  This  ruling  was  certainly  suf- 
ficiently favorable  to  the  plaintiff,  and  it  is  quite  possible  it 
might  be  changed  upon  a  new  trial. 

"  On  the  whole  we  think  that  the  controversy  was  properly 
disposed  of  by  the  referee,  and  that  the  judgment  should  be 
affirmed,  with  costs." 
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Ira  Shafer  for  appellant. 

Chatz  Naihom  for  respondents. 

O'Brien,  J.,  reads  for  affirmance. 

All  concur,  except  Babtlbtt,  J.,  dissenting,  and  Haight, 
J.,  not  sitting. 

Judgment  affirmed. 

John  Chablton  et  al.,  Respondents,  u  Coka  I.  Soovillb  et 
al..  Appellants.* 

Where,  id  an  action  on  contract,  a  counterclaim  is  set  up  in  the  answer, 
and  plaintiff  recovers  judgment,  the  real  amount  in  controyersy  between 
the  parties  is  nut  simply  the  sum  named  in  the  judgment,  but  also  the 
amount  of  the  counterclaim  extinguished  thereby;  and  so,  in  determining 
as  to  whether  the  judgment  is  appealable  to  this  court,  the  amount  of 
the  counterclaim  is  to  be  added  to  the  judgment. 

(Argued  December  20,  1894 ;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  March  28,  1893,  which  modified,  and  affirmed 
as  modified,  a  judgment  in  favor  of  plaintiffs,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

This  is  an  action  brought  to  foreclose  a  mechanic's  lien  filed 
by  the  plaintiffs  against  the  premises  owned  by  the  defendant 
Cora  I.Scoville,  in  the  village  of  Tonawanda,  in  the  county 
of  Erie,  in  this  state.  The  defendant  Charles  H.  Scoville  is 
the  husband  and  ag^nt  of  the  other  defendant,  and  acted  as 
her  agent  in  the  matters  hereinafter  spoken  of.  The  answer 
of  the  defendants  denied  many  of  the  allegations  contained 
in  the  complaint  and  set  up  a  counterclaim  amounting  to 
between  six  and  seven  hundred  dollars.  The  action  was  tried 
at  the  Erie  Special  Term  in  equity,  held  at  Buffalo,  and  the 
following  are  some  of  the  facts  found  by  the  court  upon  such 
trial :  On  the  26th  of  August,  1890,  the  plaintiffs  entered  into 
a  contract  with  the  defendant  Charles  H.  Scoville  to  do  cer- 
tain work  towards  the  building  of  a  house  upon  a  lot  owned 

*  Reported  below,  68  Hun,  348. 
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by  the  defendant  Cora  I.  Scoville,  in  the  village  of  Tona- 
wanda,  in  this  state,  for  the  sum  of  $3,980,  ujx>n  the  terms 
stated  in  the  contract.  In  the  contract  executed  by  the  par- 
ties were  subdivisions  4  and  12,  which  read  as  follows : 

"  4th.  The  contractors  shall,  witliin  twenty-four  hours  after 
receiving  written  notice  from  the  architect  to  that  eflFect,  pro- 
ceed to  remove  from  the  grounds  or  building  all  materials 
condemned  by  him,  whether  worked  or  unworked,  or  take 
down  all  portions  of  the  work  which  the  architect  shall  con- 
demn as  unsound  or  improper,  or  as  in  any  way  failing  to 
conform  to  the  drawing  and  specifications,  and  to  the  con- 
ditions of  this  contract.  The  contractors  shall  cover,  protect 
and  exercise  due  diligence  to  secure  the  work  from  injury, 
and  all  damage  happening  to  the  same  by  their  neglect  shall 
be  made  good  by  them. 

"  12th.  Should  the  contractors  at  any  time  refuse  or  neglect 
to  supply  a  sufiiciency  of  properly  skilled  workmen,  or  of 
materials  of  the  proper  quality,  or  fail  in  any  respect  to  prose- 
cute the  work  with  promptness  and  diligence,  or  fail  in  the 
performance  of  any  of  the  agreements  on  their  part  herein 
contained,  such  refusal,  neglect  or  failure  being  certified  by 
the  architect,  the  owner  shall  be  at  liberty,  after  three  days 
written  notice  to  the  contractors,  to  provide  any  such  labor  or 
materials,  and  to  deduct  the  cost  thereof  from  any  money 
then  due  or  thereafter  to  become  due  to  the  contractors  under 
this  contract ;  and  if  the  architect  shall  certify  that  such  refu- 
sal, neglect  or  failure  is  suflicient  ground  for  such  action,  the 
owner  shall  also  be  at  liberty  to  terminate  the  employment  of 
the  contractors  for  the  said  work  and  to  enter  upon  the  prem- 
ises and  take  possession  of  all  materials  thereon,  and  to  employ 
any  other  person  or  persons  to  finish  the  work,  and  to  provide 
the  materials  therefor ;  and  in  case  of  such  discontinuance  of 
the  employment  of  the  contractors  they  shall  not  be  entitled 
to  receive  any  further  payment  under  this  contract  until  the 
said  work  shall  be  wholly  finished,  at  which  time,  if  the 
unpaid  balance  of  the  amount  to  be  paid  under  this  contract 
shall  exceed  the  expense  incurred  by  the  owner  in  finishing 
the  work,  such  excess  shall  be  paid  by  the  owner  to  the  con- 
tractors, but  if  such  expense  shall  exceed  such  unpaid  balance, 
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the  contractors  shall  pay  the"  difference  to  the  owner.  The 
expense  incurred  by  the  owner  as  herein  provided,  either  for 
furnishing  materials  or  for  finishing  the  work  and  any  dam- 
age incurred  through  sucli  default,  shall  be  audited  and  cer- 
tified by  the  architect,  whose  certificate  thereof  shall  be  con- 
chxsive  upon  the  parties." 

The  plaintiffs  sublet  the  carpenter  work  to  one  William 
Stokes  who  again  sublet  the  same  to  his  brother  Michael,  who 
with  several  carpenters  commenced  work  on  the  premises  on 
the  22nd  day  of  September,  1890,  and  continued  to  work 
thereon  until  September  30,  1890,  and  during  that  time 
neitlier  of  the  plaintiffs  gave  any  personal  attention  to  the  work 
and  William  Stokes  but  slight  attention.  On  Septeinber  30th 
tlie  frame  of  tlie  building  up  to  the  top  of  the  second  story 
had  l^een  erected  and  certain  materials  used  in  erecting  the 
structure  had  been  delivered  upon  the  premises  by  the 
employees  of  the  plaintiffs.  A  large  part  of  the  work  done 
on  the  building  up  to  this  time  was  not  in  accordance  with 
the  plans  or  specifications,  and  the  materials  used  were 
improper  and  not  in  accordance  with  the  same,  and  in  order 
to  remedy  these  defects  it  would  be  necessary  to  take  the 
building  down.  On  the  30th  of  September  the  architect, 
assuming  to  act  under  the  provisions  of  the  coi^bract,  gave  to 
the  defendant  Charles  H.  Scoville  a  certificate  in  writing  that 
the  carpenter  work  was  not  being  done  in  accordance  with 
tlie  plans  and  specifications,  and  that  the  plaintiffs  had 
employed  incompetent  and  unskillful  workmen  to  do  the 
work,  and  had  used  unseasoned  hemlock  for  joists  and  sheath- 
ing, and  upon  the  above-mentioned  grounds  he  advised  tlie 
defendant  to  protect  his  interests  as  provided  for  in  part  12 
of  the  contract.  Upon  receipt  of  this  paper  the  defendant 
Charles  11.  Scoville  prepared  and  signed  a  notice  in  writing 
directed  to  the  plaintiffs  and  dated  September  30, 1890,  which 
notice  reads  as  follows  : 

"  Messrs.  J.  c&  T.  Charlton  : 

"  I  herewith  give  you  three  days'  written  notice,  to  expire 
October  4th,  at  9  a.  m.,  to  remove  all  labor  and  materials  con- 
demned by  the  architect,  Mr.  F.  William  Fisher,  and  provide 
such  materials  as  called  for  in  the  specifications.     And  I  also 
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notify  you  that  I  shall  make  use  of  the  poWer  given  me  under 
part  12  in  contract,  to  terminate  the  employment  of  the  con- 
tractor who  shall  do  said  carpenter  work. 

"  Enclosed  find  the  certificate  of  the  architect,  Mr.  F.  Wil- 
liam Fisher. 

"  CHARLES  11.  SCOVILLE, 
"  Tonawanda,  N.  Y." 

This  notice  inclosed  the  certificate  of  the  architect  above 
spoken  of,  and  was  served  personally  on  one  of  the  plaintiffs 
on  September  30th.  After  some  conversation  between  one  of 
the  plaintiffs  and  the  defendant  Charles  H.  Scoville,  and  also 
•between  that  plaintiff  and  Michael  Stokes  and  the  architect,  at 
Buffalo,  the  plaintiffs  expressed  a  willingness  at  that  time  to 
remedy  the  defects,  but  on  the  3d  of  October  the  court  finds 
that  the  work  was  abandoned  by  the  plaintiffs,  and  without 
remedying  any  of  the  defects,  except  in  one  or  two  respects, 
and  the  work  done  up  to  that  time  was  not  to  the  satisfaction 
or  approval  of  the  architect,  nor,  although  plaintiffs  had  ample 
opportunity  for  tliat  purpose,  did  the  work  comply  with  the 
notice  from  Charles  H.  Scoville.  After  the  3d  of  October 
the  court  also  finds  the  contract  was  terminated  and  annulled 
by  reason  of  the  failure  and  refusal  of  plaintiffs  to  perform 
the  same.  The  defects  in  the  building  were  important  and 
substantial.  After  abandoning  the  contract  the  plaintiffs  did 
nothing  further  in  regard  to  the  building  or  the  materials  on 
the  premises,  and  after  letting  the  building  remain  in  that 
condition  for  two  weeks  the  defendants  took  it  down,  because 
it  was  necessary  to  do  so  in  order  to  have  the  house  constructed 
according  td  the  contract.  The  defendants  then  proceeded 
through  other  contractors  to  re-construct  the  building  in 
accordance,  as  they  insist,  with  the  plans  and  specifications  of 
the  old  contract,  but  at  a  necessary  cost  of  between  $600  and 
$700  in  excess  of  the  price  named  in  that  contract.  The 
court,  however,  refused  to  find  that  the  building  was  com- 
pleted according  to  the  original  contract,  or  that  the  necessary 
cost  of  so  building  it  was  more  than  the  original  contract  price. 
In  the  course  of  performing  the  work  and  procuring  the  mate- 
rials therefor  the  defendants  used  a  certain  amount  of  the 
materials  which  had  belonged  to  the  plaintiffs,  and  which  they 
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had  put  into  the  building  up  to  the  time  when  they  abandoned 
the  contract.  Those  materials  amounted  in  value  to  $318. 
The  expense  of  taking  down  the  structure  erected  by  the  plain- 
tiffs and  erecting  another  upon  the  same  foundation,  up  to  the 
point  where  the  original  structure  was  abandoned,  was  $123.60, 
which  the  court  found  was  the  damage  sustained  by  the 
defendants  by  reason  of  the  plaintiffs'  breach  of  their  contract, 
such  sum  being  made  up  of  the  expense  of  taking  down  the 
old  structure  and  the  labor  of  carrying  the  new  one  to  the 
point  where  the  plaintiffs  had  left  the  old  one.  The  plaintiffs 
filed  a  Hen  against  the  house  for  the  purpose  of  securing  their 
claim  for  the  amount  of  the  materials  belonging  to  them 
which  were  used  by  the  defendants  in  the  erection  of  the 
house  subsequent  to  the  abandonment  of  the  contract  by  the 
plaintiffs. 

The  plaintiffs  had  never  been  paid  anything  under  their  con- 
tract at  the  time  they  abandoned  it,  and  the  contract  provided 
for  a  certificate  from  the  architect  before  any  payment  should 
be  due  under  it.  The  court  gave  judgment  to  the  plaintiffs 
for  the  value  of  their  materials  used  by  defendants,  which  it 
found  to  be  $318,  deducting  therefrom  $123.50,  the  amount 
which  it  cost  the  defendants  to  tear  down  and  erect  the  build- 
ing in  accordance  with  the  contract  up  to  the  point  it  had 
reached  when  the  plaintiffs  left  work,  and  for  the  -balance, 
$194.50,  judgment  was  directed  for  the  plaintiffs.  The  court 
refused  to  find  the  facts  upon  which  to  base  defendants'  claim 
to  recover  damages  for  the  increased  cost  and  expense  they  had 
been  put  to  in  erecting  the  building  according  to  the  original 
contract. 

Both  parties  appealed  to  the  General  Term  from  the  judg- 
ment entered  upon  the  decision  of  the  Special  Term,  and 
upon  the  hearing  of  the  appeals  that  court  increased  the  judg- 
ment in  favor  of  the  plaintiffs  by  striking  out  that  part  of  the 
allowance  to  defendants  of  $123.50,  which  consisted  of  the 
cost  and  expense  of  re-erecting  the  building  to  the  point  at 
which  it  was  when  it  was  pulled  down  upon  the  abandonment 
of  the  contract  by  the  plaintiffs,  and  which  was  $83.  The 
General  Term  'allowed  to  the  defendants  the  cost  and  expense 
of  tearing  down  the  building,  which  was  $40.60  out  of  the 
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$123.50,  and  disallowed  the  balance  ($83),  thereby  increasing 
the  judgment  in  favor  of  plaintife  by  that  sum,  or  to  a  total 
of  $277.50,  and,  as  thus  modified,  the  judgment  was  affirmed. 

The  following  is  the  opinion  in  full : 

"The  plaintiffs  take  the  point  that  the  appeal  to  this 
court  is  unwarranted  by  the  Code,  inasmuch  as  the  judg- 
ment appealed  from  is  for  a  less  sum  than  $500,  exclusive 
of  costs,  and  they  cite  several  cases  as  autliority  for  their  posi- 
tion. None  of  them,  however,  is  applicable  to  this  case. 
The  judgment  in  favor  of  the  plaintiffs  here  not  only  gives 
them  the  sum  named  therein  of  $277.50,  but  it  extinguishes 
the  counterclaim  made  by  the  defendants  to  the  amount  of 
some  $650,  and  the  real  amount  in  controversy  between 
these  parties  is  not  only  the  simi  named  in  the  judgment 
for  the  plaintiffs,  but  is  also  the  amount  of  the  counterclaim 
contended  for  by  the  defendants,  which  is  extinguished  by 
this  judgment.  {^Reed  v.  Trowbridge,  106  N.  T.  657.)  We 
have  never  held  that  where  a  counterclaim  is  extinguished  by 
the  judgment  for  plaintiff  the  amount  of  the  counterclaim 
could  not  be  added  to  plaintiff's  judgment  for  the  purpose  of 
discovering  the  real  amount  in  controversy  between  the  par- 
ties. The  amount  in  controversy  here  is  clearly  more  than 
$500. 

"  Upon  an  examination  of  the  case  we  think  that  no  error 
has  been  committed  entitling  defendants  to  a  new  trial. 

"  It  is  plain,  and  the  court  have  so  found,  that  the  plaintiffs, 
prior  to  the  service  upon  them  of  the  notice  signed  by  defend- 
ant Charles  H.  Scoville,  had  violated  their  contract  in  regard 
to  the  materials  to  be  placed  in  the  building,  and  also  in  regard 
to  the  manner  of  its  construction,  and  that  such  violations  were 
important  and  substantial. 

"  They  abandoned  the  work  entirely  and  terminated  the  con- 
tract, at  least  so  far  as  their  own  action  could  do  so  before  the 
fourth  of  October,  1890.  From  that  time  on  the  defendants 
had  full  control,  and  they  proceeded  to  tear  down  the  portion 
already  erected  and  to  put  up  a  building  in  accordance  with 
the  plans  of  the  old  contract,  but  at  an  increased  cost,  as  they 
alleged,  of  some  $650.  In  the  course  of  the  work  the  defend- 
ants used  some  of  the  materials  belonging  to  the  plaintiffs, 
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and,  after  deducting  their  value,  the  defendants  claim  a  judg- 
ment for  the  balance  they  were  compelled  to  pay  for  the  com- 
pletion of  their  building  over  and  above  the  price  mentioned  in 
the  old  contract. 

"  The  defendants  claim,  and  we  may  admit,  that  the  contract 
was  not  terminated  by  the  wrongful  abandonment  of  work  by 
plaintiffs,  and  that  defendants  were  entitled  to  hold  the  plain- 
tiffs liable  thereafter  in  the  manner  provided  for  by  the  terms 
of  such  contract  for  all  damages  they  might  sustain  by  reason 
of  the  plaintiffs'  violations  of  their  obligations  as  therein  set 
forth. 

"  The  defendants  claim  to  have  proved  the  fact  and  extent  of 
their  damage  by  the  certificate  of  the  architect  given,  as  they 
assert,  by  virtue  of  the  last  part  of  the  12th  subdivision  of  the 
contract.  If  that  certificate  had  been  given  after  full  compli- 
ance with  the  previous  provisions  of  that  subdivision  it  would 
have  been,  under  the  terms  of  the  contract,  conclusive  upon 
both  parties.  It  was  not  so  given.  There  is  no  evidence  or 
pretense  that  the  architect  had  ever  given  the  prior  certificate 
as  to  the  character  of  the  refusal  or  neglect  of  the  plaintiffs 
which  was  necessary  in  order  to  permit  the  defendants  to  pro- 
ceed thereafter  in  accordance  with  the  terms  of  the  contract 
and  terminate  the  plaintiffs'  employment  and  themselves  go 
on  with  and  fulfill  the  provisions  of  such  contract.  Conse- 
quently they  could  not  avail  themselves  of  the  certificate  of 
the  architect  as  proof  of  the  amount  of  their  damage.  They 
had  themselves  failed  to  comply  with  the  terms  upon  which 
they  had  the  right,  under  the  contract,  to  claim  that  the  cer- 
tificate was  admissible  to  prove  and  conclusive  as  to  the  amount 
of  their  damage. 

"  Other  and  common-law  evidence  of  damage  was  necessary, 
and  it  should  have  been  uncontro verted  in  order  that  an  excep- 
tion to  a  refusal  to  find  the  fact  might  be  available  here. 

"  The  trial  ju'dge  refused  to  find  upon  this  subject  of  increased 
cost  and  damage,  as  requested  by  the  defendants,  and  his  opin- 
ion shows  that  his  refusal  was  based  not  alone  because  in  hie 
judgment  the  alleged  fact  was  immaterial  but  because  it  wae 
untrue.  The  judge  said  that  such  a  building  could,  upon  the 
SicKELs  —Vol.  XCIX.         88 
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evidence  in  the  case,,  have  been  constmcted  within  the  con- 
tract price,  which  was  amply  sufficient  for  that  purpose.  The 
twelfth  subdivision  of  the  contract  did  not  permit  the  defend- 
ants t9  pay  any  price  they  might  choose  for  the  further  prose- 
cution of  the  work  and  charge  it  to  the  plaintiffs.  By  its  fair 
meaning  they  were  restricted  to  such  cost  or  price  as  might 
reasonably  be  necessary  in  order  to  complete  the  work  accord- 
ing to  the  contract,  and  if  it  exceeded  the  contract  price  the 
plaintiffs  would  be  responsible.  For  the  reasons  above  stated 
the  certificate  of  the  architect  was  no  evidence  of  the  cost  or 
damage.  The  defendants  have  no  finding  that  they  had  in 
fact  sustained  damage  from  the  extra  cost  of  the  building,  and 
the  alleged  fact  is  not  established  by  uncontradicted  evidence. 
That  they  paid  $650  more  than  was  provided  for  in  the  old 
contract  may  be  true,  but  that  it  was  reasonably  necessary  so 
to  do  in  order  to  complete  the  building  according  to  the 
original  contract,  does  not  appear  and  would  seem  not  to  have 
been  the  fact.  All  other  damage  they  have  been  allowed  for. 
"We  think  the  judgment  should,  therefore,  be  affirmed, 
with  costs." 

LeHoy  Parker  for  appellants. 

Oeorge  Wing  for  respondents. 

Peokham,  J.,  reads  for  affirmance. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


Jahes  Brady,  Respondent,  v,  Henry  E.  Valentike, 
Appellant. 

(Argued  December  21,  1894;  decided  January  15,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  December 
28,  1892,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 
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TT.  A,  Purringtorh  for  appellant. 

JI.  B.  Hvhha/td  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William    H.    Clabk,    Appellant,    t?.    Chables    T.    Poor, 
Imple«uied,  etc.,  Respondent.* 

(Argued  January  14,  1895;  decided  January  22, 1895.) 

This  was  a  motion  to  dismiss  an  appeal  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  upon  an  order  made  December  20,  1893, 
which  dismissed  the.  complaint  and  reversed  final  and  inter- 
locutory judgments  in  favor  of  plaintiff,  entered  upon  a  decis- 
ion of  the  court  on  trial  at  Special  Term,  and  directed  judg- 
ment in  favor  of  defendant. 

Lamed^  Warren  <&  Kiiapp  for  motion. 

Redjield  <&  Redfield  opposed. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  diBmissed. 

The  People  ex  rel.  Chables  Young,  Respondent,  -y.  Jambs 
C.  Stout,  as  Agent  and  Warden  of  the  State  Prison  at 
Auburn,  N.  T.,  Appellant. 

(Argued  December  20,  1894;  decided  January  29,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  2,  1894, 
which  discharged  Charles  Young  from  imprisonment  under 
and  by  virtue  of  a  judgment  of  the  Court  of  Sessions  of  the 
county  of  Monroe. 

*  Reported  below,  73  Hun,  148. 
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Howard  11,  Widener  for  appellant. 

Henry  J.  Sullivan  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Bartlett,  J.,  dissenting,  and  Haioht, 
J.,  not  sitting. 
Order  affirmed. 

Benedickt  Fischer  etal.,  Respondents,  v,  Berthold  Blaxk, 

Appellant. 

(Argued  January  14,  1895  ;  decided  January  29,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  16, 
1894,  which  affirmed  an  order  of  Special  Term  adjudging  the 
defendant  guilty  of  contempt  of  court. 

Cha^.  Goldzier  for  appellant. 

Rowland  Cox  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 

John  S.  Keyes  et  al.,  as  Executors,  etc.,  Bespondents^ 
V,  Barbara  Ellensohn  et  al.,  Appellants,  et  al.. 
Respondents. 

(Argued  January  14,  1895;  decided  January  29,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  20, 
1804,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  vacate  a  judgment. 

haac.  N.  MiUer  for  appellants. 

Edward  C.  Perkins  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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The  People  ex  rel.  Benjamin  Bbewster  et  al.,  as  Executora, 
etc.,  Respondents,  v.  The  Commissioners  of  Taxes  and 
Assessments  of  the  City  of  New  Tobk,  Appellant. 

(Argued  January  14,  1895;  decided  January  29»  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  14, 
1894,  which  affirmed  an  order  of  Special  Term  vacating  an 
assessment  on  the  relator's  personal  property  for  the  year 
1891. 

David  J,  Dean  for  appellant. 

Korace  E.  Deming  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


John  W.  Macy,  as    Trustee,  etc.,  Appellant,  v,  David  T. 
Williams,  et  al.,  as  Executors,  etc.,  Eespondents. 

(Argued  January  14,  1895 ;  decided  January  29,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  11, 
1894,  which  affirmed  an  order  of  Special  Term  granting  an 
extra  allowance  to  the  defendants. 

Charles  N.  Judson  for  appellant. 

W,  W,  Buckley  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  National  Commercial  Bank  of  Albany,  Appellant,  *o. 
Charlotte  C.  Gray,  Individually,  etc.,  et  al.,  Eespondents. 

(Argued  January  15,  1895 ;  decided  January  29,  1895.) 

Appeal  from  judgment  of    the   General    Term   of    the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
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an  order  made  May  9,  1893,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  npon  a  decision  of  the  court  on 
trial  at  Circnit  and  Special  Term. 

Ahrahcmi  Lcmaing  for  appellant. 

Jacob  H.  Chite  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Cornelia  E.  Kane,  as  Executrix,  etc..  Appellant,  v.  IUbeict 
Lenox  Belknap,  Respondent.*  • 

(Argued  January  16,  1896;  decided  February  5,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  30,  1893,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict  directed  by  the 
court. 

John  M,  Bowers  for  appellant. 

Robert  W,  DeForest  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


William   S.   Keily,   as  Receiver,  etc.,  Respondent,  v. 
Mechanics  and  Traders'  Bank,  Appellant. 

(Argued  January  17,  1895  ;  decided  February  5, 1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  26, 1891,  which  affirmed  an  interlocutory 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term,  and  also  from  judgment  of 

♦Reported  below,  70  Hun.  211. 
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said  General  Term  entered  upon  an  order  made  at  the  Jnne 
Term,  1893,  which  affirmed  a  final  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

Charles  Strauss  for  appellant. 

Morris  J,  Hirsch  for  respondent. 

• 

Agree  to  affirm :  no  opinion. 
All  concur. 
Judgments  affirmed. 


Mary   J.  Killoran,  as  Administratrix,  etc.,  Appellant,  v. 
Clinton  W.  Sweet,  Respondent.* 

(Argued  January  1l7,  1895;  decided  February  5,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  October  19,  1893,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict  directed  by  the 
court. 

Henry  A,  Forster  for  appellant. 

Edward  Jacobs  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Lucy  S.  Morrison,  as  Administratrix,  etc..  Respondent,  -y. 
The  Metropolitan  Telephone  and  Telegraph  Company, 
Appellant. 

(Argued  January  17, 1895f  decided  February  5,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  1,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

♦Reported  below,  72  Hun,  194. 
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Burton  iT.  Harrison  for  appellant. 

Thomas  E.  Pea/rsdU  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Peokham,  Gbay  and  Haioht,  JJ., 
dissenting.  , 

Judgment  affirmed. 

James  T.  Watson,  Respondent,  v.  Elizabeth  P.  Kino,  as 
Surviving  Executrix,  etc.,  Appellant.* 

(Argued  January  17,  1895 ;  decided  February  6,  1805.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  December  8,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

George  W,  Parhhurst  for  appellant. 

John  B,  Higgvns  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


BioHABD  FrrzPATRioK,  Appellant,  -w.  William  D.  Tweddle, 
as  Executor,  etc..  Respondent. 

(Argued  January  17.  1895  ;  decided  February  6,  1895.) 

Appeal  from  judgment  of  the  GteneHtl  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  29,  1893,  which  dismissed  plaintiff's  excep- 
tions and  ordered  judgment  in  favor  of  defendant  to  be 
entered  upon  an  order  dismissing  the  complaint  on  trial  at 
Circuit. 

♦Reported  below,  78  Huti,  840. 
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Michael  J.  Sca/nlcm  for  appellant. 

LouU  Ma/rahaU  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concnr. 

Judgment  affirmed. 

Daniel  B.  ELjllstead  et  al.,  as  Executors,  etc.,  Bespondents, 
V.  Geobge  W.  Stbikee,  as  Executor,  etc.,  Lnpleaded,  etc., 
Appellant.* 

(Argued  January  18,  1895;  decided  February  5,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  tlie  first  judicial  department,  made  November  17, 
1893,  which  sustained  plaintifPs  exceptions,  set  aside  a  verdict 
in  favor  of  defendant  and  granted  a  new  trial. 

Archibald  Z.  Sessions  for  appellant. 

John  A.  Taylor  for  respondents. 

Agree  to  affirm  and  for  judgment  absolute  in  favor  of 
plaintiff,  on  opinion  below. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


Ann  Bykne,  as  Administratrix,    etc.,  Bespondent,  v.  The 
Brooklyn  City  Railboad  Company,  Appellantf 

(Argued  January  18,  1895 ;  decided  February  5,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  January  22, 
1894,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

*  Reported  below,  78  Hun,  56.      f  Reported  below,  6  Misc.  Rep.  441. 
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Matthew  Hale  for  appellant. 

I%(iaG  M.  Kapper  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Gray,  J.,  taking  no  part 

Judgment  affirmed. 


Jambs  Flanagan,  as  Executor,  etc.,  Bespondent,  v.  Patrick 
Fox,  Appellant.* 

(Argued  January  18,  1895 ;  decided  February  6,  1895.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
December  4,  1893,  which  reversed  a  judgment  of  the  General 
Term  of  the  City  Court  of  New  York  affirming  a  judgment 
in  favor  of  defendant  entered  upon  an  order  dismissing  the 
complaint  on  trial,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Archibald  C.  Shenstone  for  appellant 

J.  Baldwi/n,  Ha/nds  for  respondent. 

Agree  to  affirm  and  for  judgment  absolute  in  favor  of 
plaintiff  on  opinion  below. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


Carolinb  L.  Brown  et    al..  Appellants,    to.    Charles    J. 
BiOHTBR,  as  Executor,  etc.,  et  al.,  Eespondents. 

(Argued  January  18,  1896;  decided  February  5, 1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order   made   March  16,  1894,  which  reversed  an  inter- 

*  Reported  below,  6  Misc.  Rep.  189. 
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locutory  judgment  in  favor  of  plaintiflEs  entered  npon  a  decis- 
ion of  the  court  on  trial  at  Special  Term  and  ordered 
judgment  absolute  in  favor  of  defendants. 

«/.  A.  Dennison  for  appellants. 

Z.  A,  Lochwood^  O.  Z.  Bvoes  and  Joseph  E,  MerrHl^  Jr.^ 
for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Gboege  Lewis  Prentiss,  as  General  Guardian,  etc..  Respond- 
ent, V.  John  S.  Weatherly  et  al.,  as  Executors,  etc., 
Lnpleaded,  etc..  Appellants.* 

(Submitted  January  21,  1896;  decided  February  5,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  March  17, 1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court,  and  also  affirmed  an  order  denying  a  motion  for  a 
new  trial.  / 

Benjarwin  Patterson  for  appellants. 

Oeorge  F.  Beniley  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


AuRiLLA  FoT,  Kespondent,  v.  Maud  L.  Dixon,  as  Adminis- 
tratrix, etc.,  Appellant. 

(Submitted  January  21,  1895;  decided  February  5,  1895.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 

*  Reported  below,  68  Hun,  114. 
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made  January  18, 1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

A.  C.  Picka^d  for  appellant. 

WiUidm  H.  Henderson  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  affirmed. 


John  W.  Crawford,  Jr.,  as  Administrator,  etc.,  Bespondent, 
V.  The  Wilson  and  Bailub  Manufaotubino  Company, 
Appellant. 

(Submitted  January  22,  1895;  decided  Febniaiy  6,  1805.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  April  23, 
1894,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

Chwrlea  C,  Nodal  for  appellant. 

JoJm  C,  Bdbinaon  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Eugene  Smith,  as  Executor,  etc.,  Bespondent,  v.  Fbedericka 
Eentz,  Appellant. 

(Argued  January  22,  1895;  decided  February  5,  1896.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  February,  1894,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 
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Leopold  Leo  for  appellant. 
H,  B.  Clo88on  for  respondent. 

Agree  to  affirm,  with  costs  and  ten  per  cent  damages,  under 
section  3251  of  the  Code  of  Civil  Procedure ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Fbanklin  p.  Robekoe,  Respondent,  v.  Mabia  N.  Winni 
et  al.,  Appellants. 

(Argued  December  20,  1804;  decided  February  8,  18d5.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  May  8,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.  * 

As  a  majority  of  the  court  did  not  concur  in  the  opinion 
the  case  is  not  reported  in  full. 

The  following  is  the  opinion  in  f uH : 

"The  judgment  in  this  action  requires  the  defendants 
to  specifically  perform  a  verfeal  agreement  to  execute  and 
deliver  to  the  plaintiff  a  bond  and  mortgage  of  $3,500, 
upon  a  parcel  of  land  in  Westchester  county,  containing 
about  sixty  acres.  The  facts  found  by  the  learned  trial 
judge  indicate  that  the  general  result  was  entirely  just,  but 
some  questions  of  law  were  pressed  upon  the  argument  in  this 
court  that  perhaps  are  not  free  from  difficulty. 

"  On  December  14, 1891,  the  plaintiff  conveyed  to  the  defend- 
ant Winne  certain  real  property  at  Newark,  in  the  sta*e  of 
New  Jersey,  for  which  the  defendant  transferred  to  him  cer- 
tain securities,  and  among  them  a  bond  and  mortgage  upon  a 
house  in  the  city  of  New  York  for  $3,500.  The  court  has 
found  that  the  mortgage  was  worthless  in  fact,  and  that  the 
plaintiff  was  induced  to  take  it  by  means  of  fraud  practiced 
upon  him  by  the  defendant's  agent,  who  negotiated  the  agree- 
ment for  the  purchase  of  the  property. 

"  Subsequently,  and  in  the  early  part  of  January,  1892,  the 
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plaintiff  called  the  attention  of  the  purchaser  to  the  circnm- 
stances  connected  with  this  'mortgage  upon  which  his  claim  of 
fraud  was  based,  and  to  its  character  and  value  as  a  security, 
and  thereupon,  as  is  alleged  and  found,  she  agreed  to  execute 
and  deliver,  in  its  place,  the  mortgage  upon  the  Westchester 
property.  This  agreement  she  failed  to  perform,  but,  on  the 
contrary,  about  two  weeks  after  she  conveyed  the  property  to 
the  defendant  Cavanagh.  The  trial  court  found  that  this  con- 
veyance was  without  any  consideration,  and  made  for  the  pur- 
pose of  defrauding  the  plaintiJBf  and  evading  any  obligation  to 
execute  a  mortgage  thereon  to  the  plaintiff,  and  was  in  fact 
fraudulent  and  void.  These  are  the  main  facts  upon  which 
the  judgment  rests,  and  while  at  some  points  it  may  be  there 
is  some  conflict  in  the  evidence,  yet  it  cannot  be  said  that 
any  of  the  findings  are  unsupported  by  proof. 

"  The  learned  counsel  for  the  defendants  contends  that  the 
•subsequent  promise  to  give  the  mortgage  is  void  by  \he  sixth 
section  of  the  Statute  of  Frauds.  The  statute  has  not  been 
pleaded  as  a  defense,  and  hence  it  might  well  be  held  that  the 
defendants  cannot  now  be  heard  to  urge  or  invoke  it  as  an 
answer  to  the  plaintiff's  claim  for  specific  performance. 
{Orane  v.  Powell^  139  N.  Y.  379.)  But  we  think  the  conten- 
tion can  be  met  and  answered  upon  broader  grounds.  The 
plaintiff  conveyed  the  title  to  this  property  to  the  defendant, 
and  from  all  the  facts  disclosed  the  original  agreement  was 
good  in  equity  by  reason  of  part  performance  on  both  sides, 
but  to  the  extent  of  the  amount  of  the  mortgage  the  purchaser 
never  further  paid  the  purchase  price.  The  fact  that  her 
agent  induced  the  plaintiff  by  fraud  to  take  a  worthless  mort- 
gage and  the  bond  of  an  insolvent  person  in  part  payment, 
does  not  change  the  case  nor  strengthen  her  defense.  The 
defendant,  having  obtained  the  title  and  possession,  there  can 
be  no  doubt  with  respect  to  the  power  of  a  court  of  equity  to 
compel  her  to  transfer  to  the  plaintiff  the  property  which  she 
agreed  to  give  in  exchange.  The  mortgage  that  she  did  trans- 
fer, however,  represented  nothing,  and  that  part  of  her  agree- 
ment is  still  unperformed.  She  recognized  this  situation  by 
her  promise  to  give  another  mortgage  upon  other  property  as 
ft  substitute  for  the  worthless  one  which  her  agent  had  induced 
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the  plaintijSf  to  accept  by  means  of  fraud.  This  promise  can- 
not be  regarded  as  a  separate  and  independent  agreement.  It 
was  a  mere  modification  of  the  original  agreement  under 
which  she  obtained  the  title  to  the  New  Jersey  property 
and  a  part  of  it.  Had  she  stipulated  in  the  first  instance  to 
give  the  mortgage  in  question  as  part  payment  of  the  price 
of  the  property  conveyed  to  her,  it  would  be  difficult  to 
answer  a  demand  for  specific  performance.  The  fact  that  the 
last  agreement  was  made  for  the  purpose  of  repairing  an 
injury  to  the  plaintiff  tlirough  fraud,  cannot  put  him  in  & 
more  unfavorable  position  than  he  would  have  occupied  bad 
it  been  made  in  the  first  instance.  In  equity  the  defendant's 
promise  to  give  the  mortgage  in  question  may  be  regarded  as 
relating  back  to  the  original  agreement  and  forming  part  of 
it,  and  at  least  a  modification  of  it,  upon  sufficient  considera- 
tion. When  a  party  obtains  title  to  real  estate  upon  a  verbal 
agreement  to  transfer  in  payment  of  the  same  to  the  grantor 
other  property,  real  or  personal,  the  Statute  of  Frauds  does 
not  apply  and  equity  will  enforce  the  agreement,  since  it 
would  be  a  fraud  on  the  part  of  the  grantee  to  refuse.  Such 
an  agreement  is  not  executory,  but  completely  executed  on  the 
part  of  the  grantor,  and  the  purchaser  alone  is  in  default. 
Cases  of  tfiis  character  have  never  been  considered  as  within 
the  statute.  {Sprague  v.  Cochran^  144  N.  Y.  104  ;  Beardsly 
V.  Duntley^  69  id.  577  ;  Newman  v.  Nellis^  97  id.  285  ;  Miller 
V.  Ball^  64  id.  286 ;  Freeman  v.  Freeman,  43  id.  37.) 

"  Therefore,  by  part  performance  the  original  agreement  was 
in  equity  taken  out  of  the  operation  of  the  Statute  of  Frauds, 
and  for  all  the  purposes  of  this  case,  was,  under  the  circum- 
stances, as  valid  as  if  in  writing,  and  this  being  so,  a  subsequent 
verbal  modification  of  it,  with  respect  to  the  manner  of  per- 
formance, was  not  within  the  letter  or  the  spirit  of  the  statute. 
(Reed  on  Stat,  of  Frauds,  vol.  2,  §  468  ;  Blanchard  v.  Tri/niy 
38  N.  Y.  225  ;  Organ  v.  Stewart,  60  id.  419  ;  Cummings  v. 
Arnold,  3  Met.  486 ;  Packer  v.  Steward,  34  Vt.  127.)  There 
was  no  change  in  the  terms  of  the  original  contract,  but  only 
the  substitution,  with  respect  to  a  single  item,  of  one  mode  of 
performance  for  another.  {Ooss  v.  Lord  Nugent,  2  N.  & 
M.  28.) 
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^'  It  appears  that  the  plaintiff,  after  the  sabseqnent  agreement 
was  made  to  give  the  mortgage  in  question,  filed  a  bill  in 
equity  in  the  Court  of  Chancery  of  New  Jersey  to  rescind  the 
whole  transaction  on  the  ground  of  fraud,  and  to  compel  the 
defendant  to  convey  back  the  property.  It  is  urged  that  the 
plaintiff  thereby  elected  to  resort  to  another  and  inconsistent 
remedy  and  is  now  bound  by  that  election.  This  general 
proposition  is  sustained  by  authority.  {Terry  v.  Munger^  121 
N.  T.  161;  Pryor^.  Foster,  130  id.  171;  Bach  v.  TWA, 
126  id.  53 ;  MUU  v.  Parkhurst,  Id.  89 ;  Grossman  v.  IT.  R. 
Co.,  127  id.  34.) 

"  But  its  application  to  this  case  is  not  so  clear.  Where  such 
an  election  has  once  been  made,  with  full  knowledge  of  all 
the  facts,  the  first  action  operates  substantially  as  a  bar  to  a 
subsequent  one  by  the  same  plaintiff  to  enforce  another  and 
inconsistent  remedy.  Of  course  it  is  just  as  necessary  to  plead 
such  a  defense  as  it  is  to  plead  a  former  adjudication  or 
another  suit  pending  for  the  same  cause  of  action.  The  ans- 
wer contains  no  such  defense,  and  hence  the  learned  counsel 
for  the  defendants,  fully  appreciating  this  diflSculty,  contends 
that  a  failure  to  set  up  the  defense  is  not  now  material  since 
the  facts  were  fully  established  at  the  trial  without  objection. 
If  this  contention  could  be  held  to  be  correct  as  matter  of  fact 
it  is  quite  likely  that  he  would  now  be  entitled  to  the  benefit 
of  the  point.  {Fallon  v.  Lawler,  102  N.  Y.  228  ;  Knapp  v. 
Simon,  96  id.  284;  Mofatt  v.  Fulton,  132  id.  513 ;  Wells  v. 
World^s  Dispenmry,  etc.,  120  id.  630 ;  Frear  v.  Sweet,  118 
id.  454;  Tarbdl  v.  Rm/al  Exch.  S.  Co.,  110  id.  170.) 

"  Where  a  cause  of  action  or  defense,  not  embraced  within 
the  scope  of  the  pleadings,  has  been  established  by  consent  or 
without  objection  at  the  trial,  the  point  that  the  pleading  was 
not  sufficient  to  permit  the  trial  of  such  an  issue  cannot  be 
made  for  the  first  time  on  appeal. 

"But  we  think  that  the  defendant  did  not  establish  the 
necessary  facts  so  clearly  and  conclusively  as  to  entitle  her 
now  to  take  the  benefit  of  such  a  defense  without  pleading. 
The  only  proof  in  the  record  to  sustain  such  a  defense  is  a 
certified  copy  of  a  bill,  filed  in  the  Court  of  Chancery  of  "New 
Jersey  on  the  19th  of  January,  1892.     It  is  in  the  form  of  a 
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petition  addressed  to  the  chancellor,  bnt  is  not  signed  or  veri- 
£ed  by  the  plaintiff.  It  is  signed  by  two  persons  who  describe 
themselves,  one  as  the  solicitor  and  the  other  as  the  attorney 
for  the  complainant.  So  far  as  appears  nothing  was  done 
•except  to  file  this  paper.  It  does  not  appear  that  any  process 
or  notice  was  ever  served  upon  the  defendant  nor  does  it 
appear  what  was  the  significance  or  legal  effect  of  a  paper 
thus  filed  under  the  law  of  that  state  since  there  is  no  proof 
on  the  subject.  The  trial  court  did  not  find  that  the  plaintiff 
had,  prior  to  the  commencement  of  this  action,  elected  to 
pursue  another  and  inconsistent  remedy  with  knowledge  of 
sll  the  facts,  and  such  a  finding,  or  at  least  conclusive  proof 
on  that  subject,  is  necessary  to  enable  this  court  to  give  effect 
to  such  a  defense.  On  the  contrary,  the  court  refused  to  make 
4BUc]i  a  finding  upon  the  proof,  and  we  think  that  the  defend- 
ant did  not  go  far  enough  into  proof  on  this  subject  to  enable 
her  now  to  claim  that  such  refusal  was  error.  There  was 
nothing  to  show  that  the  plaintiff  in  this  action  had  ever  seen 
the  petition,  and  its  language  is  evidently  that  of  the  solicitor 
or  attorney.  Since  the  defendant  by  her  answer  gave  no 
notice  to  the  plaintiff  of  her  intention  to  rely  upon  any  such 
defense,  she  is  now  bound  to  show  by  the  record  that  enough 
came  out  on  the  trial  to  require  this  court  to  jsay,  as  matter  of 
law,  that  the  plaintiff  had,  with  knowledge  of  all  the  facts, 
made  his  election  by,  at  least,  the  commencement  of  an  action. 
The  record,  we  think,  falls  far  short  of  disclosing  such  a  state 
of  facts. 

"  It  is  also  urged  that  the  verbal  agreement  to  give  the  mort- 
gage in  question  was  too  indefinite  and  uncertain  in  its  terms 
to  justify  a  judgment  for  specific  performance.  This  propo- 
sition is  based  upon  the  circumstance  that  there  was  no  proof 
as  to  the  rate  of  interest  it  was  to  draw  or  the  time  it  was  to 
run.  But  we  think  that  the  defendant's  promise  to  substitute 
a  good  security  for  a  wortliless  one  fairly  implied  that  the  new 
mortgage  was  to  draw  the  same  rate  of  interest  and  run  the 
same  period  of  time  as  the  one  which  it  was  to  replace.  The 
trial  court  found  that  the  agreement  was  to  give  a  new  bond 
irnd  mortgage  at  one  year  at  six*per  cent,  and  the  judgment 
requires  the  defendant  to  execute  the  mortgage  according  to 
SicKELs— Vol.  XCIX.         90 
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these  terms.  The « agreement,  under  the  circiunfitances, 
implied  a  promise  to  give  a  mortgage  bearing  legal  interest- 
The  evidence  tended  to  show  that  at  the  time  of  the  trial  the 
first  mortgage  was  past  due.  The  agreement  that  the  mort- 
gage sliould  have  a  year  to  run  was  not  unreasonable  and 
affords  to  the  defendant  no  just  ground  of  complaint.  A  ver- 
bal agreement  of  this  character  will  not  be  permitted  to  fail 
in  equity  because  the  parties  have  not  distinctly  specified  all 
the  details,  but  tlie  court  will  look  to  the  substance  of  the 
transaction,  and  in  this  case  that  was  that  the  defendant 
should  give  a  new  mortgage  in  place  of  the  old  one.  There 
can  be  no  claim  that  the  decree  does  any  injustice  to  the 
defendant  with  respect  to  the  terms  of  the  mortgage  which  it 
requires  her  to  execute.  If  she  in  fact  agreed  to  replace  the 
worthless  security  with  a  good  one,  as  the  trial  court  haa 
found,  the  terms  of  payment  are  sufficiently  favorable. 

"  The  defendant's  counsel  produced  at  the  trial  an  unsigned 
paper  which  her  agent  had  drawn  or  procured  to  be  drawn 
before  the  land  was  conveyed.  It  was  claimed  that  this- 
paper,  though  never  executed,  contained  the  terms  of  the 
original  agreement,  and  if  there  was  any  dispute  on  that  point 
it  was  perhaps  admissible  if  shown  to  embody  their  verbal 
negotiations.  {Eager  v.  Crawford^  76  N.  Y.  97.)  But  there 
was  really  no  question  as  to  what  the  defendant  was  to  receive 
and  how  she  was  to  pay  for  the  property.  The  issue  was  in 
regard  to  the  fraud,  which  consisted  of  statements  of  certain 
facts  on  the  one  side  and  reliance  upon  the  truth  of  those 
statements  on  the  other.  Whether  the  paper  contained  any- 
thing that  threw  any  light  upon  this  issue  we  cannot  know, 
since  it  does  not  appear  in  the  record.  The  defendant's  coun- 
sel now  insisting  upon  an  exception  to  the  ruling  of  the  court 
excluding  the  writing,  is  bound  to  show  that  it  contained 
some  competent  evidence  on  the  questions  in  controversy,  or 
some  of  them,  and  we  cannot  say  from  what  took  place  on 
the  trial,  as  disclosed  by  the  record,  that  it  did,  or  that  the 
ruling  was  prejudicial  to  the  defendant.  Moreover,  it  did  not 
appear  that  the  plaintiff  had  ever  seen  or  read  the  paper 
offered.  The  defendant's  agent  and  attorney  in  fact,  who 
transacted  the  business  for  her,  testified,  in  substance,  that  he 
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left  a  copy  of  it  with  him ;  but  the  plaintiff,  who  was  made  a 
witness  on  this  point  for  the  defendant,  testified,  in  substance, 
that  the  paper  which  he  saw  was  not  a  copy  of  the  one  offered. 
It  is  apparent,  therefore,  that  before  the  paper  offered  could 
have  been  admitted  the  court  had  to  decide  a  preliminary 
question  of  fact  whether  the  plaintiff  had  such  knowledge  of 
the  contents  of  the  unsigned  paper  as  to  make  it  binding  upon 
him  as  evidence,  and  in  deciding  this  question  against  the 
defendant  we  cannot  say,  as  matter  of  law,  that  the  learned 
judge  was  in  error. 

"  On  the  whole  we  think  that  the  learned  counsel  for  the 
defendant  has  failed  to  show  that  any  legal  error  was  com- 
mitted that  would  warrant  this  court  in  disturbing  the 
judgment,  and  it  should,  therefore,  be  aflSrmed,  with  costs." 

Edrmind  Luis  Mooney  for  appellants. 

Framk  H.  Ghray  for  respondent. 

O'BsiBN,  J.,  reads  for  affirmance;  Finoh,  J.,  concurs; 
Andbbws,  Ch.  J.,  Pbokham,  Gray  and  Babtlbtt,  JJ.,  con- 
cur in  result ;  Haioht,  J.,  not  sitting. 

Judgment  affirmed. 


Lizzi  Rbttig,  as  Administratrix,  etc.,  Respondent,  v.  Fifth 
AvBNUE  Teansportation  Company  (Limited),  Appellant. 

(Argued  January  28,  1895;  decided  February  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  December  29,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiflE  entered  upon  a  verdict,  and  also  affirmed 
an  order  denjdng  a  motion  for  a  new  trial. 

Gha/rles  Steele  for  appellant. 

Charles  StecJder  for  respondent. 

Agree  to  affirm ;  no  opinion. 
AU  concur. 
Judgment  affirmed. 
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Miles  M.  O'Bbibn  et  al.,  as  Beceivers,  etc,  AppellantB,  v. 
BoNALD  T.  McDonald  et  al.,  Bespondents.* 

(Argued  January  28, 1895;  decided  February  8»  1895.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  at  the  May  term,  1894,  which  affirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  an  order  dismiss- 
ing  the  complaint  on  trial  at  Circuit. 

Louis  MoflrBhaU  for  appellants. 

William  B.  Putney  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Kate  A.  Pbiheau,  as  Administratrix,  etc.,  Eespondent,  v* 
The  National  Life  Association,  Appellant. 

(Argued  January  28,  1895;  decided  February  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  May  10, 1894,  which  affirmed  a  judgment  in  favor 
of  plaintifiE  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

TT.  A.  StUherland  for  appellant. 

Sen/ry  Pv/rceU  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

*  Reported  below,  78  Hun,  420. 
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Ottq  J.  Lano,  as  Ancillary  Executor,  etc.,  Respondent,  v. 
The  Houston,  West  Stbbbt  and  Pavonia  Febby  Rail- 
BOAD  Company,  Appellant. 

(Argued  January  24,  1805;  decided  February  8,  18d6.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  12, 1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

John  J.  ToKmeend  for  appellant. 

Oeorge  W,  Hopkins  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch  and  Gbay,  JJ.,  not  voting. 

Judgment  affirmed. 


Haby  Wiley,   an  Infant,   etc..   Respondent,  v.  The  Long 
Island  Railboad  Company,  Appellant. 

(Argued  January  24,  1895;  decided  February  8,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 

'  Court  in  the  second  judicial  department,  made  February  12, 

1894,   which  reversed  a  judgment  in  favor  of    defendant 

entered  upon  an  order  dismissing  the  complaint  on  trial  at 

Circuit  and  ordered  a  new  trial. 

WiUiam  C.  Beecher  for  appellant. 

laaoG  H.  Maynard  for  respondent. 

Agree  to  affirm  and  judgment  absolute  ordered  against 
plaintiff;  no  opinion. 

All  concur,  except  Gbay  and  Babtlett,  J  J.,  dissenting. 
Order  affirmed  and  judgment  accordingly. 
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Anbbew  J.  Dblaney,  Administrator,  etc.,   Bespondent,  v. 
Thb  Pbnnsylyania  Railboad  Company,  Appellant 

(Argued  January  24,  1895;  decided  Februaiy  8,  1896.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  18,  1894,  which  afltened  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Henry  GaZbraith  Ward  for  appellant. 

Denis  A.  SpeUiesy  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  Webeb  et  al.,  Respondents,  v.  James  WALLAOEy 
Appellant. 

(Argued  January  25,  1895;  decided  February  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  21,  1894,  which  afiirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Henry  Tho^npeon  for  appellant. 

Lauis  Mar%haU  for  respondents. 

Agr^  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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JoHAN  G.  Johnson,  as  Administrator,  etc.,  Bespondent,  v. 
Thb  Long  Island  Railboad  Company,  Appellant. 

(Argued  January  25,  1895;  decided  February  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  August  1,  1894,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict. 

William  C.  Beecher  for  appellant. 

J.  Edward  Swajistrcnn  for  respondent. 

Agree  to  affirm,  with  ten  per  cent  damages  under  section 
3251  of  the  Code  of  Civil  Procedure;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ruth  Pekoey,  as  Administratrix,  etc.,  Appellant,  v.  Fitoh- 
BURO  Railboad  Company,  Respondent. 

(Argued  January  25,  1805;  decided  February  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  March  1,  1894,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  an  order  dismissing  the  com- 
plaint on  trial  at  Circuit. 

G.  B,  Wellington  for  appellant. 

F.  F,  Hamilton  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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EuLALiA  N.  Meads,  as  Administratrix,  etc.,  Respondent,  v, 
Thb  New  Yobk  Central  and  Hudson  River  Railroai> 
Company,  Appellant. 

(Submitted  January  25,  1895;  decided  February  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  3, 1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

John  W.  Dimwell  for  appellant. 

Jokn  OiUette  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finoh  and  Haight,  JJ.,  not  voting. 

Judgment  affirmed. 
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ACCOUNTS. 

1.  When  it  appears  that  upon  the 
settlement  of  an  account  a  mistake 
occurred,  materially  affecting  the 
result,  the  account  may  be  opened 
so  far  as  necessary  to  correct  the 
mistake,  and  the  rights  of  the  par- 
ties re-adju8ted.^  Conville  v. 
Shook.  686 

2.  Plaintiff  entered  into  defendants' 
service  for  a  term  of  years  under 
an  agreement  that  he  was  to  re- 
ceive for  his  services  a  fixed  sal- 
ary, and,  in  addition,  ten  per  cent 
of  the  net  profits  of  the  business. 
In  an  action  to  recover  the  per- 
oentaee  for  the  last  year,  it  ap- 
peared that  for  each  preceding 
year  plaintiff  had  received  the  per- 
centage of  profits  shown  by  an  ac- 
count made  out  by  defendants* 
bookkeeper,  but  that  through  mis- 
takes on  his  part  in  making  out 
the  accounts  the  profits  as  shown 
were  largely  in  excess  of  what 
they  were  in  fact,  and  that  these 
mistakes  were  not  discovered  until 
after  the  expiration  of  the  term. 
Held,  that  the  referee  before  whom 
the  action  was  tried  properly  re- 
opened the  settlements  so  made, 
so  far  as  necessary  to  correct  the 
mistakes,  and  charged  plaintiff 
with  the  amounts  he  had  received 
in  excess  of  what  he  was  entitled 
to.  Id. 


ACCOUNTING. 

While,  where  upon  the  final  account- 
ing of  an  executor  he  claims  an 
over-payment  to  a  legatee,  the  fact 
and  the  extent  of  tlie  over- pay- 
ment mav  be  a  material  inquiry  m 
ascertaimng  the  amount  of  the 
distributive  shares,  and  so  the  de- 
cision of  the  surrogate  may  be 
binding  upon  the  legatee  if  made 
a  party  to  the  accounting,  the  sur- 
rogate* has  no  jurisdiction  to  com- 
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pel  the  legatee  to  restore  the 
amount  of  the  over- payment,  but, 
it  seems,  the  executor  must  resort 
to  his  action  to  recover  it.  In  re 
Lang  v.  Stringer,  275 

ACCRETION. 

1.  In  order  to  give  a  litora!  pro- 
prietor title  by  accretion,  the  in- 
crease must  be  by  such  imper- 
ceptible degrees  that,  although 
persons  were  able  to  perceive  from 
time  to  time  that  the  land  had  in- 
creased on  the  water  line,  they 
could  not  perceive  the  progress 
of  the  accumulation  at  the  time  it 
was  made.  Saunders  v.  N.  T.  C. 
dh  K  B.  B.  B.  Co.  75 

2.  The  filling  up  of  a  bay  in  a  river 
by  the  owner  of  the  adjoining  up- 
lands by  cutting  down  the  bank 
above  the  shore  line,  does  not  give 
title  to  the  bay  by  accretion.     Id, 


ACTION. 

Where  a  disputed  claim  against  the 
estate  of  a  deceased  person  baa 
been  referred,  pursuant  to  the 
Code  of  Civil  Procedure  (§  2718), 
the  proceeding  becomes  an  action 
in  the  Supreme  Court,  and  the 
practice  laid  down  by  the  Code 
for  cases  in  that  court  which  have 
been  referred  by  stipulation  must 
be  followed,     llustis  v.  Aldridge. 

508 
See  Cause  of  Action. 
Equity. 


AGREEMENT. 
See  Contract. 

ALBANY  (CITY  OF). 

Prior  to  the  death  of  J.  certain  as- 
sessments for  street  paving  and 

91 
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regulating  had  been  assessed  upon 
certain  real  estate  in  the  city  of 
Albany  of  which  she  died  seized. 
Upon  application  of  the  executors 
of  the  will  of  J.  for  instructions  as 
to  the  payment  of  said  assess- 
ments, lield,  that  as  no  action  at 
law  could  have  been  maintained 
against  her  for  the  collection  of 
the  assessment,  as,  by  the  city 
charter  (§§  29,  37,  chap.  298,  Laws 
of  1883),  Inch  an  assessment  when 
confirmed  becomes  a  lien  or  charge 
upon  the  property,  but  it  does  not 
become  a  debt  or  personal  claim 
against  the  property  owner  who 
did  not  sign  the  petition  required 
to  confer  jurisdiction  to  make  it, 
and  as  J.  did  not  sign  the  petitions 
in  this  case,  the  assessments  were 
not  debts  or  taxes  within  the 
meaning  of  the  Code  of  Civil  Pro- 
cedure (§  2719)  which  imposes 
upon  executors  the  duty  of  payinff 
the  debts  of  the  decedent  and  all 
taxes  assessed  on  the  propertv  at 
the  time  of  the  death;  that  the  lien 
of  each  assessment  was  analogous 
to  that  of  a  mortgage,  and  so,  the 
obligation  to  pay  was  cast  upon 
the  devisees,  who  took  said  real 
estate  (1  R.  S.  749,  §  4),  not  upon 
the  executors.    In  re  Hun.        472 


AMENDMENT. 

1.  An  order  of  (Jeneral  Term  revers- 
ing an  order  of  Special  Term  allow- 
ing a  complaint,  in  an  action  to  fore- 
close a  mortgage,  to  be  amended 
bjr  setting  forth  an  omission  by 
mistake  of  land  intended  to  be 
covered  by  the  mortgage,  and  ask- 
ing for  a  reformation  of  the  mort- 
gage, is  not  reviewable  here;  it  is 
a  matter  in  the  discretion  of  the 
court  below.     Spraguey,  Cochran. 

104 

2.  Under  the  provision  of  the  Code 
of  avil  Procedure  (§  723),  author- 
izing amendments  of  pleadings  by 
the  court,  it  has  power  to  direct 
an  amendment  of  a  complaint, 
although  it  changes  the  cause  of 
action  and  substitutes  another  be- 
longing to  a  different  class,  where 
the  result  sought  to  be  reached  is 
the  same.    I)^o  v.  Mbr88.        216 

8.  Where,  therefore,  in  an  action 
brought  by  a  creditor  of  a  deced- 


ent to  reach  certain  real  estate  of 
which  he  died  seized,  situate  in 
another  state,  the  original  com- 
plaint was  based  upon  the  theoiy 
that  defendants,  who  were  devi- 
sees, had  f raudulentlv  conspired  to 
defeat  the  claims  of  creditors  by 
means  of  a  sale  and  conveyance  of 
the  real  estate,  and  the  parties  en- 
tered into  a  stipulation  allowing 
plaintiff's  attorney  to  serve  an 
amended  or  supplemental  com- 
plaint such  as  the  court  had  power 
to  authorize,  and  an  amended 
complaint  was  served  setting  out 
a  cause  of  action  against  defend- 
ants as  devisees  to  recover  the  pro- 
ceeds of  the  real  estate,  based 
upon  the  provisions  of  the  Code 
of  Civil  Procedure  (|  1843,  et  seq.l 
making  devisees  liable  for  tbe 
debts  of  their  testator  and  provid- 
ing for  the  bringing  of  actions  to 
enforce  the  liability,  held,  that  the 
amended  complaint  w^as  aXithorized 
by  the  stipulation,  and  so  that  an 
order  of  General  Term,  reversing 
an  order  of  Special  Term,  which 
denied  a  motion  to  strike  out  the 
amended  complaint,  was  error.  Id. 

As  to  jurisdiction  of  court  to 

amend  judgment  in  a  caw  where  no 
ansu)er  was  served. 

See  Harnson  Y.  U.  T.  Co.         326 


APPEAL. 

1.  An  order  of  General  Term  revers- 
ing an  order  of  Special  Term  allow- 
ing a  complaint  in  an  action 
to  foreclose  a  mortgage  to  be 
amended  by  setting  forth  an  omis- 
sion by  mistake  of  land  intended 
to  be  covered  by  the  mortgage, 
and  asking  for  a  reformation  of 
the  mortgage,  is  not  reviewable 
here;  it  is  a  matter  in  the  discre- 
tion of  the  court  below.  Sprague 
V.  Cochran.  104 

2.  In  order  to  sustain  the  reversal 
by  the  General  Term  on  the  facta 
of  a  judgment  entered  upon  the 
report  of  a  referee  it  must  appear 
that  the  findings  of  the  reieree 
are  against  the  weight  of  evidence, 
or  that  the  pnx)fs  so  greatly  pre- 
ponderate in  favor  of  a  contrair 
result  that  it  can  be  said  with 
reasonable  certainty  that  his  con- 
clusions were  erroneous.  Cook  v. 
N.  T.  El.  R  B.  Co,  116 
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8.  Where,  in  an  action  against  an 
elevated  railroad  company  to  re- 
strain the  operation  of  its  road  in  a 
street  in  front  of  plaintiffs  prem- 
ise^  and  for  damages,  there  was 
a  finding  of  the  referee,  supported 
by  evidence,  to  the  effect  that 
there  were  no  actual,  substantial 
or  peculiar  benefits  to  plaintiff's 
property  arising  from  the  con- 
struction or  maintenance  of  de- 
fendant's road  in  front  thereof, 
Tield,  that  a  refusal  of  the  referee 
to  find  at  defendant's  request  that 
the  easements  appurtenant  to 
plaintiff's  land,  taken  for  the  rail- 
way use,  aside  from  anv  damage 
to  the  land,  have  in  themselves 
only  a  nominal  value,  while  in  the 
abstract  erroneous,  was  harmless, 
and  so  not  a  ground  for  reversal. 

Id. 

4.  It  is  only  when  it  appears  that 
the  court  in  awarding  damages 
was  euided  by  an  erroneous  rule, 
founaed  upon  a  refusal  to  make 
such  a  finding,  that  a  reversal  is 
required.  Id. 

5.  A  judgment  in  an  action  for 
negligence  was  for  plaintiff  but 
only  Tor  a  nominal  amount;  a  mo- 
tion for  a  new  trial  made  upon  the 
ground  that  if  plaintiff  was  en- 
titled to  anything  the  damages 
were  substantial  and  he  was  en- 
titled to  more  than  a  nominal 
amount  was  denied  and  the  order 
was  aflirmed  by  the  General  Term. 
Held,  that  the  matter  was  one  ad- 
dressed to  the  discretion  of  the 
court  below;  and  so,  the  judg- 
ment was  not  reviewable  here, 
although  the  verdict  might  ap- 
pear grossly  inadequate.  Jung  v. 
Keufel.  381 

6.  Where  a  judgment  in  favor  of 
plaintiff ,  entered  upon  a  decision 
of  the  court  on  tnal  of  issues  of 
fact,  is  reversed  by  the  General 
Term  a  direction  for  final  judg- 
ment for  defendant  is  error,  unless 
it  is  clear  that,  upon  a  new  trial, 
plaintiff  cannot  possibly  recover. 
Itelin  V.  Starin.  453 

7.  While,  it  seems,  the  issuance  of 
a  common-law  writ  of  certiorari 
is  discretionary,  and  where  the 
Supreme  Court  in  the  exercise  of 
its  discretion  withholds  or  quashes 


the  writ,  its  action  may  not  be  re- 
viewed on  appeal  to*  this  court, 
this  rule  does  not  apply  to  a  writ 
issued  to  review  assessments  as 
authorized  by  the  act  of  1880 
(Chap.  269,  Laws  of  1880),  as  the 
right  to  the  writ  and  to  an  appeal 
is  expressly  given  by  the  statute. 
(§  7.)    PeopUexrd.  v.  TaxComrs, 

488 

8.  The  defendant  herein  appealed  to 
the  General  Term  from  an  order 
denying  a  motion  for  a  new  trial, 
and  also  from  a  judgment  in  favor 
of  plaintiff  enterecT  upon  a  ver- 
dict. The  General  Term  reversed 
the  order  and  judgment  and 
granted  a  new  trial,  stating  in  the 
order  that  the  reversal  was  "  for 
errors  of  law  only,  not  for  errors 
of  fact."  ndd,  that  the  order  of 
General  Term  was  not  reviewable 
here,  as  it  did  not  show  that  the 
court  had  considered  the  facts. 
Mickee  v.  W.  A.  Wood  M.  db  B. 
M.  Co.  618 

9.  In  order  that  the  party  defeated 
at  General  Term  in  such  a  case 
may  be  heard  upon  appeal  here,  it 
must  appear  in  the  General  Term 
order  that  the  order  denying  a  new 
trial  was  passed  upon  and  dis- 
posed of  by  an  affirmance  or  dis- 
missal of  appeal  therefrom.       Id» 

10.  Where,  in  an  action  on  contract, 
a  counterclaim  is  set  up  in  the 
answer,  and  plaintiff  recovers 
judgment,  the  real  amount  in  con- 
troversy between  the  parties  is 
not  simply  the  sum  named  in  the 
judgment,  but  also  the  amount  of 
the  counterclaim  extinguished 
thereby;  and  so,  in  determining  afl 
to  whether  the  judgment  is  ap« 
pealable  to  this  court,  the  amount 
of  the  counterclaim  is  to  be  added 
to  the  judgment.  Charlton  v. 
ScfmUe.  691 

Whiles  where  plaintiff  is  enti* 

tied  to  nominal  damages  only^  this  may 
not  require  the  reversal  of  a  judgment 
for  defendant,  yet  where  it  appeari 
that  plaintiff  sustained  substantial 
damages  but  because  of  a  mistake  on 
his  part  as  to  the  correct  m^easure  he 
faiUd  to  give  evidence  bearing  on  thi 
true  measure  of  damages,  and  so  be* 
came  entitled  to  only  nominal  dam* 
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agei,  the  denial  nf  iueh  damaget  is 
error  requiring  a  reversal. 
8eeT.  H.  E.  Co,  v.  D.  L.  L  Co,   84 

When  denial  of  relief  by  in- 
junction in  discretion  of  court  below ^ 
and  so  not  reviewable  here. 

See  Beyjiolds  v.  Eterett.  189 


APPEARANCE.       • 

As  a  general  rule  and  unless  some 
peculiar  and  extraordinary  cir- 
cumstances appear,  where  a  party 
appears  in  a  court  of  record  by  an 
attorney,  the  objection  that  he 
was  not  served  with  process  and 
that  the  appearance  was  unau- 
thoiized,  may  not  be  taken  in  a 
collateral  proceeding  or  action, 
but  the  party  is  connned  to  a  mo- 
tion in  the  original  action  in  order 
to  obtain  relief.    WasKbon  v.  Cope. 

287 


APPOINTMENT    (POWER   OF). 
See  Powers. 

APPROPRIATION. 

1.  Mere  words  of  appropriation  of 
lands  for  state  purposes,  unac- 
companied by  any  act  on  the  part 
of  the  officers  of  the  state  towards 
carrying  such  appropriation  into 
execution,  i.  e.,  taking  possession 
of  or  controlling  in  some  form  the 
property  which  is  to  be  appro- 
priated, do  not  amount  to  an 
actual  and  complete  appropriation. 
WalUr  V.  State.  579 

2.  Upon  the  hearing  before  the 
Board  of  Claims  upon  claims 
presented  by  the  owners  of  mills 
upon  the  creek  forming  the  out- 
let to  Skaneateles  lake,  for  dam- 
ages alleged  to  have  been  caused 
by  reason  of  the  interference  of 
tfie  state  with  their  water  rights, 
these  facts  appeared:  In  1843  the 
canal  board  adopted  the  follow- 
ing resolution  :  "That  the  waters 
of  the  Skaneateles  lake  and  the 
outlet  to  the  same  be  and  they 
are  hereby  appropriated  to  the 
use  of  the  public  for  a  reservoir 
and  feeder  to  the  Erie  canal." 
The  resolution  was*  prefaced  by 


a  recital  referring  to  a  report, 
plan  and  map  maae  by  the  state 
engineer.  The  report  stated  in 
substance  that  by  private  enter- 
prise the  lake  had  been  made  a 
reservoir  by  means  of  a  dam 
across  the  outlet,  thus  furnishing 
hydraulic  power  to  mills  below, 
liie  report,  plan  and  map  showed 
that  the  lands  and  hydniulic 
power  proposed  to  be  taken  were 
'Mmmedintely  at  the  outlet  and 
just  below  the  dam,"  and  that  the 
plan  could  be  carried  out  **  with- 
out injuring  the  hydraulic 
power  on  the  stream  below." 
Immediately  upon  the  passage  of 
the  resolution  the  state  took  pos- 
session of  the  lands  included  in 
the  map  and  plan,  and  the  lake 
has  since  been  used  as  a  feeder 
to  the  canal,  all  of  its  waters, 
however,  flowing  down  the  natural 
channel  of  the  creek  forming  the 
outlet,  and  the  flow  of  water  iu 
the  stream  below  the  lands  so 
taken  possession  of  was  not 
affected  materially  save  on  a  few 
occasions,  when  the  flow  was 
temporarily  interrupted.  In  pur- 
suance of  statutes  authorizing  the 
hearing  of  claims  for  damages 
thus  occasioned  to  the  owners 
or  operators  of  mills  using  the 
water  power  below,  such  claims 
were  presented,  and  awards  made, 
which  were  paid  by  the  state. 
Among  these  claimants  were  the 
predecessors  in  title  of  the  claim- 
ants here.  In  1892  the  stnte 
officials  closed  the  gates  in  the 
dam  and  stopped  the  flow  of 
water  in  the  creek  for  a  time,  to 
the  damage  of  the  claimants. 
Held,  that  the  rights  of  the  owners 
on  the  stream  below  were  not 
included  in  the  words  of  appro- 
priation in  the  resolution  of  the 
canal  board,  and  so  they  had  no 
grounds  upon  which  to  ba.sc  an 
appearance  and  claim  any  per- 
manent damage  to  their  rights; 
and  that  the  state  was  liable  for 
the  damages  shown  to  have  been 
sustained.  Id, 


ASSESSMENT  AND  TAXATION. 

1.  The  object  of  the  amendment  of 
1887  (Chap.  718,  Laws  of  1887)  to 
the  Collateral  Inheritance  Tax  Act 
was  to  impose  a  succession  tax. 
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with  respect  to  property  of  non- 
resident decedents  within  this 
state,  and  the  tax  is  laid  only  in 
case  property  of  a  non-resident 
decedent  Within  the  state  passes 
to  a  collateral  relative  or  a  stranger 
in  blood.    In  re  Jamu.  6 

2.  Where,  by  the  will  of  a  non-resi- 
dent testator,  who  died  while  said 
act  was  in  operation,  leaving  prop- 
erty in  his  place  of  domicile  and 
in  this  state,  legacies  were  left  to 
collateral  relatives,  held,  that  it 
did  not  lie  with  the  officers  of  the 
state  to  say  which  part  of  the 
testator's  estate  shall  be  appro- 
priated to  the  payment  oi  the 
legacies,  but  the  executor  has  that 
right  and  may  pay  them  out  of 
the  foreign  estate  and  so  save  the 
estate  here  from  the  payment  of  a 
succession  tax  under  said  act.    Id. 

8.  It  was  not  the  intent  of  the  act  to 
reach,  for  the  purposes  of  taxa- 
tion, any  personal  property  not 
within  the  state,  either  in  fact  or 
because  of  the  domicile  here  of  its 
owner.  Id. 

4.  The  legal  sitiL$  of  that  species  of 
property  represented  hy  certifi- 
cates 01  corporate  stock  is  where 
the  corporation  exists  or  where  the 
shareholder  has  his  domicile.    Id. 

5.  A  citizen  of  the  Kingdom  of 
Great  Britain,  and  who  was  there 
domiciled,  died  leaving  a  will, 
made  at  his  place  of  domicile,  and 
leaving  a  laree  amount  of  prop- 
erty both  in  tnat  country,  and  in 
this  state.  By  his  will,  legacies 
were  given  to  collateral  relatives 
and  the  residuary  estate  to  the 
executors  in  trust  for  the  benefit 
of  the  testator's  two  brothers. 
The  property  which  the  testator 
died  possess^  of  in  Great  Britain 
was  largely  in  excess  of  the 
amount  of  said  legacies;  a  portion 
of  them  the  executor  had  paid  out 
of  said  property  and  had  declared 
his  determination  to  pay  the  bal- 
ance out  of  the  same,  leaving  the 
property  here  to  go  into  the  re- 
siduary estate.  Held,  that  the  lega- 
cies were  not  liable  to  taxation 
imder  said  act.  Id, 

6.  The  testator  owned  stock  and 
bonds    of    foreign    corporations. 


The  certificates  of  stock  and  the 
bonds  were,  at  the  time  of  his 
death,  in  this  state.  Held,  that 
they  were  not  property  in  tbis 
state  within  the  meaning  of  said 
act,  and  so  could  not  properly  be 
included  in  the  valuation  of  the 
testator's  estate  here  for  the  pur- 
poses of  taxation  under  the  act. 

Id. 

7.  Under  the  provisions  of  the  law 
governing  the  taxation  of  corpo- 
rations (Chap.  456,  Laws  of  1857), 
which  requires,  in  order  to  ascer- 
tain the  capital  subject  to  taxa- 
tion, that  all  the  property  owned 
by  a  corporation,  both  real  and 
personal,  shall  be  valued,  and  that 
from  the  aggregate  the  assessed 
value  of  the  real  estate  be  de- 
ducted, in  determining  the  value 
of  the  real  estate  the  assessors  are 
not  bound  by  the  assessed  valua- 
tion. This  does  not  necessarily 
show  the  full  value,  and  the  asses- 
sors may  legally  disregard  it,  and 
estimate  the  real  estate  at  its  actual 
value,  although  this  exceeds  the 
assessed  valuation.  People  ex  reL 
Y.  Barker.  d4 

8.  In  proceedings  by  certiorari  under 
the  act  of  1880  (Chap.  269.  Laws 
of  1880)  to  review  the  proceed- 
ings of  the  commissioners  of  taxes 
and  assessments  of  the  city  of 
New  York  in  assessing  the  capi- 
tal of  the  relator  for  the  year 
1893,  it  appeared  by  the  compu- 
tation of  the  commissioners  that 
they  regarded  the  relator's  capital 
as  unimpaired;  from  this  they 
deducted  the  assessed  value  of  its 
real  estate,  and  the  value  of  its 
patents  and  franchises,  and  the 
balance  was  the  sum  fixed  as  the 
portion  of  the  relator's  capital 
liable  to  taxation.  It  was  ob- 
jected by  the  relator  that  no  de- 
duction was  made  for  its  debts. 
Held,  untenable;  that  the  deter- 
mination that  the  capital  was  un- 
impaired implied  that  there  were 
assets  over  and  above  the  capital 
sufficient  to  pay  any  outstanding 
debts  ;  and  so,  if  the  commission- 
ers' determination  was  justified, 
they  were  not  bound  to  deduct  the 
del)ts.  Id, 

9.  The  commissioners  in  their  return 
referred  to  the  statement  presented 
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to  them  by  the  relator,  upon  ap- 
plication by  it,  under  the  New 
York  Consolidation  Act  (§  820, 
chap.  410,  Laws  of  1882),  for  a  re- 
duction and  cancellation  of  the  as- 
sessment, and  declared  that  they 
had  "carefully  considered  the 
same  and  accepted  as  true  all  the 
statements  therein  contained." 
The  statement  contained  nothing 
in  terms  as  to  the  actual  value  of 
the  relator's  real  estate,  but  sinaply 
stated  its  assessed  value.  Hdd, 
that  the  commissioners  were  not 
precluded  by  the  statement  from 
estimating  the  real  estate  at  its  ac- 
tual value;  but  that  the  matter  was 
finally  remitted  to  their  judgment 
and  decision  upon  all  the  facts  and 
proceedings,  including  the  evi- 
dence of  the  applicant,  and  any 
other  facts  known  to  them  or 
brought  to  their  attention  bearing 
upon  the  question.  Id. 

10.  Although,  by  the  statement  of 
the  relator,  it  appeared  that  it  was 
insolvent,  it  also  appeared  that  it 
was  paying  large  dividends  out  of 
earnings.  No  explanation  of  this 
was  suggested.  The  commissibn- 
ers  in  their  return  stated  the  amount 
of  paid-up  capital,  the  earnings  and 
dividends,  and  referred  to  the  fact 
that  the  relator  omitted  to  state  the 
actual  value  of  its  stock  as  it  was 
required  by  the  blank  furnished 
it,  and  did  not  assert  that  the  value 
of  its  capital  stock  was  less  than 
par.  The  return  also  referred  to 
statements  before  them,  filed  by 
the  relator  in  1891  and  1892,  and  to 
the  evidence  of  the  relator's  offi- 
cers in  proceedings  brought  to  re- 
view the  assessment  of  1891,  which 
was  ratified  by  the  courts  (66  Hun, 
61;  137  N.  Y.  544);  it  appeared  in 
those  proceedings  that  tne  value  of 
the  assets  of  the  relator  in  that  year 
as  returned  by  the  relator  exceeded 
the  amount  of  capital,  after  de- 
ducting all  its  debts  and  liabilities, 
and  the  relator  then  claimed  that 
over  $5,000,000  of -its  assets  was 
invested  in  real  estate.  The  return 
also  averred  that  th^ 'shrinkage  in 
value  set  forth  in  the  relator  s  state- 
ment for  1898  was  fictitious  and 
accounted  for  by  the  fact  that  in 
1891  the  relator  returned  the  actual 
value,  while  in  1898  it  returned 
only  the  assessed  value  of  the  real 
estate,     which     was     $1,515,401. 


HM,  that  the  commissioners  were 
justified  in  distrusting  the  relator's 
statement  and  in  acting  upon  the 
evidence  ouiside  of  it;  and  that 
their  assessment  was  valid  and 
proper.  Id, 

11.  The  provision  of  the  Transfer 
Tax  Act  (§  2,  chap.  399,  Laws  of 
1892),  exempting  from  the  opera- 
tion of  the  act  **any  property 
hereafter  devised  or  bequeathed 
*  *  *  to  any  religious  corpora- 
tion," applies  only  to  domestic  cor- 
porations of  the  character  speci- 
fied.   In  re  Ballets.  183 

12.  Where,  therefore,  B.,  by  his  will, 
divided  his  residuary  estate  among 
certain  religious  corporations  or 
other  states,  Iield,  that  they  were 
not  exempted  from  taxation  under 
said  act.  Id. 

13.^  Theproi4fioiiof  theactof  1889 
(Chap.  198,  Laws  of  1889),  which 
amends  the  provision  of  the  Corpo- 
ration Tax  Act  of  1880  (§  8,  chap. 
542,  Laws  of  1880),  exempting 
from  taxation  "  manufacturing 
corporations  carrying  on  manu- 
facture within  this  state,"  by  in- 
serting the  words  "wholly  en- 
gaged in"  be£ore  the  word  "car- 
rying," qualifies  the  exemption 
and  limits  it  to  corporations  whose 
corporate  business  is  exclusively 
that  of  manufacturing.  People  ex 
rel  V.  Campbell.  166 

14.  While  a  corporation  possesses  not 
only  the  powers  specifically 
granted  to  it  in  terms  by  its  char- 
ter, but  also  the  powers  ""necessary 
to  the  exercise  of  the  powers  so 
enumerated  and  given"  (1  R.  S. 
100,  §  3),  and  while  this  necessity  is 
not  an  absolute  and  indispensable 
one,  but  includes  such  incidental 
powers  as  are  reasonably  necessary 
to  enable  it  to  perform  its  corpo- 
rate functions,  it  does  not  include 
powers  which  are  merely  conven- 
ient or  usefitland  not-  esaenUal  to 
the  business.  Id. 

14.  Said  provision,  nowever,  as 
amended,  has  in  view  corporations 
whose  corporate  powers  are  con- 
fined exclusively  to  the  business  of 
manufacturing;  it  was  not  aimed 
at  and  does  not  contemplate  the 
exercise  by  such  a  corporation  of 


INDEX. 


727 


powers  ultra  mres,  and  the  fact  that 
the  corporation  is  engaged  in  busi- 
ness outside  of  its  corporate  pow- 
ers does  not  deprive  it  of  all  the 
benefit  of  the  exemption;  it  does 
not  cease  to  be,  within  the  meaning 
of  the  act,  ** wholly  engaged"  in 
the  business  of  manufacturing,  and 
while  it  subjects  itself  to  taxation 
upon  tliat  portion  of  its  capital  so 
illegally  used,  it  is  entitled  to  ex- 
emption as  to  the  residue.  Id. 

15.  Where,  therefore,  it  appeared 
that  a  corporation,  organized  un- 
der the  General  Manufacturing  Act 
for  the  manufacture  and  sale  of 
gold  and  silverware  and  other 
articles  of  ornament  and  use,  and 
which  carried  on  a  manufacturing 
establishment  in  the  state,  and 
had  a  store  for  the  sale  of  its  pro- 
ducts in  the  city  of  New  York, 
employed  a  portion  of  its  capital 
in  the  purchase  and  sale  of  goods 
not  manufactured  by  it,  and  prin- 
cipally of  foreign  manufacture, 
of  the  same  general  character  as 
its  own  manufactures,  but  of  a 
cheaper  quality,  which  it  could 
not  itself  advantageously  manu- 
facture, and  were  necessary  to 
complete  its  stock  and  meet  the 
wants  of  customers,  and  that  the 
portion  of  the  capital  so  used  was 
mostly  permanently  invested  in 
London  and  Paris,  Tield,  that  the 
corporation  had  the  power  to  sell 
its  products,  but  not  to  purchase 
and  sell  goods  manufactured  by 
other  parties;  that  it  did  not,  how- 
ever, by  doing  this,  lose  all  benefit 
of  the  exemption,  and  was  ex- 
empt from  fixation  as  a  manu- 
facturing corporation;  but  that  a 
tax  was  properly  imposed  upon 
the  portion  of  its  capital  so  em- 
ployed in  outside  and  unauthor- 
ized transactions.  Id. 

16.  A  county  judge  has  no  author- 
ity or  control  over  the  action  of 
assessors  or  other  officers  or  bodies 
empowered  to  make  assessments 
and  to  levy  and  impose  taxes,  save 
such  as  is  expressly  given  by 
statute.     In  re  B.  M.  G.  L.  Co. 

228 

17.  Under  the  provision  of  the 
*' County  Act"  (§  16,  chap.  686, 
Laws  of  1892),  giving  to  a  board 
of  supervisors  power  to  correct 


"any  manifest  clerical  error  in 
any  assessment "  coming  before  it 
for  review,  "and  to  cause  to  be 
refunded  to  any  person  the 
amount  collected  from  him  of 
any  tax  illegally  or  improperly 
assessed  or  levied,"  and  provid- 
ing that  "upon  the  order  of  the 
County  Court  it  shall  refund  any 
such  tax,"  the  only  power  given 
to  that  court  is  to  direct  the  re- 
funding of  an  illegal  tax  that  has 
been  paid;  this  does  not  carry 
with  it  by  implication  the  power 
to  cancel  a  tax  before  payment  or 
to  restrain  its  collection.  Id, 

18.  Accordingly  hddy  that  an  order 
of  a  county  judge  was  void 
which  directed  the  board  of  super- 
visors of  the  county  to  cancel  a 
tax  illegally  imposed  upon  a  cor- 
poration by  the  action  of  the 
board  in  extending  a  tax  for  state 
purposes,  upon  the  assessments 
for  which  the  corporation  was  not 
liable,  and  restrained  the  collec- 
tion of  such  tax.  Id, 

19.  It  seefns,  that  as  no  application 
was  made  to  said  board  for  a  cor- 
rection of  the  error,  and  as  no 
correction  was  made  by  it  while  in 
session,  its  power  over  the  matter 
was  ended,  and  could  not  be  cjilled 
into  action  again  until  payment  of 
the  tax;  and  that  until  an  applica- 
tion to  have  it  refunded  has  been 
made  to  the  board,  the  County 
Court  has  no  authority  to  make 
any  order  on  the  subject.  Id. 

20.  Under  the  provisions  of  the  act 
of  1893.  in  reference  to  the  re- 
demption of  lands  sold  for  taxes, 
which  authorizes  the  state  comp- 
troller, in  case  of  an  invalid  tax 
sale,  where  he  does  not  discover 
that  the  sale  was  invalid  until 
after  a  conveyance  of  the  land 
sold  has  been  executed,  "on 
application  of  any  person  having 
an  interest  therein  at  the  time  of 
the  sale,"  to  cancel  the  sale  and 
refund  the  money  paid,  such  an 
application  may  not  be  made  by 
the  owner  of  the  land  at  the  time 
of  the  sale,  but  only  by  the  pur- 
chaser at  the  sale.  People  ex  rel. 
V.  Eoberts.  284 

21.  Defendant  is  the  owner  of  the 
soil  of  two  of  plaintiflTs    streets, 
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which  run  into  and  terminate. in 
U.  street.  Under  the  provisions  of 
the  city  charter  (g  42,  chap.  885, 
Laws  of  1862),  authorizing  plahi- 
tift's  common  council  to  adopt  or- 
dinances providing  for  the  paving 
of  any  of  its  streets,  "  at  the  ex- 
pense of  the  owners  or  occupants 
of  the  lots  and  buildings  lying 
upon  them,"  said  common  coun- 
cil passed  an  ordinance  directing 
the  paving  of  U.  street.  The 
work  was  done  under  a  contract 
in  which  a  distinct  price  was  fixed 
for  paving  in  front  of  each  lot 
on  the  street.  A  price  was  fixed 
for  paving  the  portion  of  U. 
street  in  front  of  the  terminus  of 
each  of  said  two  streets  which 
were  termed  lots  in  the  contract. 
In  an  action  to  recover  the  prices 
so  stipulated,  hdd,  that  said 
streets  were  not  lots  within  the 
meaning  of  the  charter,  and  so 
defendant  was  not  liable.  City 
Schenectady  v.  TYuatees,  etc.       241 

!2.  A  local  assessment  for  street  im- 
provements, imposed  under  mu- 
nicipal authority  upon  particular 
property  benefited,  is  not,  in  the 
absence  of  some  statute  making  it 
such,  a  general  or  personal  charge 
upon  the  property  owner,  but  is 
only  in  the  nature  of  a  lien  upon 
the  property  assessed,  and  the  pro- 
ceeainffs  for  its  collection  are  in 
rem.    in  re  Hun,  472 

13.  Prior  to  the  death  of  J.,  certain 
assessments  for  street  paving  and 
regulating  had  been  assessed  upon 
certain  real  estate  in  the  city  of 
Albany  of  which  she  died  seized. 
Upon  application  of  the  executors 
of  the  will  of  J.  for  instructions 
as  to  the  payment  of  said  assess- 
ments, ?ield,  that  as  no  action  at 
law  could  have  been  maintained 
against  her  for  the  collection  of 
the  assessment,  as,  by  the  city 
charter  (g§  29,  37,  chap.  298.  Laws 
of  1883),  such  an  assessment  when 
confirmed  becomes  a  lien  or  charge 
upon  the  property,  but  it  does  not 
become  a  debt  or  personal  claim 
against  the  property  owner  who 
did  not  sign  the  petition  required 
to  confer  jurisdiction  to  make  it, 
and  as  J.  did  not  sign  the  petitions 
in  this  case,  the  assessments  were 
not  debts  or  taxes  within  the 
meaning  of  the  Code  of  Civil  Pro- 


cedure (§  2719)  which  imposes 
upon  executors  the  duty  of  pay- 
ing the  debts  of  the  decedent  and 
all  taxes  assessed  on  the  property 
at  the  time  of  the  death;  that  the 
lien  of  each  assessment  was  analo- 
gous to  that  of  a  mortgage,  and 
so,  the  obligation  to  pay  was  cast 
upon  the  devisees  who  took  said 
real  estate  (1  R.  S.  749,  §  4),  not 
upon  the  executors.  Id. 

24.  While,  it  aeems,  the  issuance  of 
a  common-law  writ  of  certiorari  is 
discretionary,  and  where  the  Su- 

Sreme  Court,  in  the  exercise  of  its 
iscretion,  withholds  or  quashes 
the  writ,  its  action  may  not  be  re- 
viewed on  appeal  to  this  court, 
this  rule  does  not  apply  to  a  writ 
issued  to  review  assessments  as 
authorized  by  the  act  of  1880 
(Chap.  269,  Laws  of  1880),  as  the 
right  to  the  writ  and  to  an  appeal 
is  expressly  given  by  the  statute. 
(§  7.)    People  ex  rel.  v.  Tax  Comrs. 

483 

25.  Where  the  review  of  an  assess- 
ment upon  the  ground  of  its  ille- 
gality is  sought  under  the  provis- 
ions of  said  act,  while  the  petition 
for  the  writ  of  certiorari  must 
specify  '*  the  grounds  of  the  al- 
leged illegality,"  only  the  conclu- 
sions, of  nict  need  be  stated,  not 
the  evidence  necessary  to  support 
them;  the  petition  is.  in  this  re- 
spect, in  the  nature  of  a  pleading. 

26.  The  petition  of  the  relator,  an  in- 
surance company,  for  a  writ  to 
review  an  assessment  upon  its  per- 
sonal property,  stated,  in  sub- 
stance, that  it  "duly  protested" 
before  the  commissioners  of  taxes 
and  assessments,  claiming  that  by 
the  laws  of  the  state  such  prop- 
erty was  and  now  is  exempt  from 
assessment  or  taxation,  and  de- 
manded that  the  assessment 
thereon  be  stricken  from  the  book 
of  assessments;  that  notwithstand- 
ing the  demand  said  commissioners 
completed  their  rolls,  including 
therein  the  assessment  complained 
of.  Following  this  was  an  aver- 
ment that  the  assessment  was  ille- 
gal, void  and  erroneous,  and  aa 
grounds  of  illegality  and  error  the 
petition  stated  that  the  commis- 
sioners had  overestimated  the  val- 
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nation  of  certain  items  of  prop- 
erty which  were  specified.  The 
petition  concluded  with  the  prayer 
that  the  assessment  in  question  be 
"set  aside  and  vacated."  Upon 
the  hearing  on  the  return  to  the 
writ,  the  relator  waived  its  claim 
of  over-valuation,  whereupon  a 
motion  to  quash  the  writ  was 
granted  on  the  ground  that  it 
failed  to  state  as  a  ground  of  ille- 
gality that  the  property  was 
exempt.  Held,  error;  that  the 
petition  specified  two  grounds  of 
illegality  and  error;  one,  an  over- 
valuation; the  other,  an  illegal  as- 
sessment of  the  personalty,  and 
while  not  separately  numbered 
they  were  distinctly  stated;  that 
the  act  making  the  assessment 
complained  of  illegal  (Chap.  679, 
Laws  of  1886) being  general,  judi- 
cial notice  vould  be  taken  of  its 
provisions,  and  it  was  not  neces- 
sary to  set  it  forth  in  the  petition. 

Id. 

'27.  Also,  7uld,  that  the  order  was  re- 
viewable here.  Id. 

4iS.  Where  taxing  officers,  in  the  ex- 
ercise of  an  actual  jurisdiction 
over  person  and  subject-matter, 
commit  an  error,  their  action  is 
not  void  and  their  assessment  mav 
not  be  attacked  collaterally,  f^. 
8.  Trust  Co.  V.  Mayor,  etc.        488 

29.  It  seetns,  the  exercise  of  their  dis- 
cretion is  subject  to  no  review 
or  condition  except  as  prescribed 
by  law.  Id. 

30.  It  seems,  also,  the  act  of  1880 
(Chap.  269,  Laws  of  1880),  author- 
izing writs  of  certiorari  to  review 
assessments,  furnishes  an  adequate 
remedy  to  the  dissatisfied  taxpayer, 
and  confines  him  to  that  remedy 
in  all  cases  where  the  illegality 
complained  of  consists,  not  m  the 
lack  of  jurisdiction,  but  in  the 
commission  of  errors  on  the  part 
of  the  taxing  officers,  vitiating 
the  assessment  and  laying  it  open 
to  cancellation  or  reversal.         Id. 

31.  In  an  action  by  a  trust  company, 
a  domestic  corporation,  to  recover 
back  taxes  paid  by  it  and  assessed 
upon  its  capital  stock  and  surplus, 
as  authorized  by  the  act  of  1857 
(Chap.  451,  Laws  of  1857),  it  ap- 
peared that  plaintifF,  during  each 
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of  the  years  in  which  the  assess- 
ments were  made,  presented  to 
the  tax  commissioners  a  state- 
ment of  its  condition,  which 
showed  that  except  for  one  year 
its  property,  after  deducting  ten 
per  cent  of  its  capital  and  its  real 
estate,  was  exempt  from  taxation; 
that  the  commissioners  reduced 
but  refused  to  cancel  the  assess- 
ments; that  plaintiff  protested  but 
took  no  proceeding  to  review  and 
paid  the  taxes.  Held,  that  the 
commissioners  had  jurisdiction 
over  the  plaintiff  and  the  subject- 
matter;  and  so,  that  the  action  was 
not  maintainable.  Id, 

82.  The  rule  that  where  an  assess- 
ment has  been  made  with  jurisdic- 
tion, and  the  property  holder  has 
paid  the  tax  imposed  thereon,  he 
cannot  recover  back  the  money 
paid  until  the  assessment  has  been 
vacated  or  set  aside  in  some  ap- 
propriate proceeding,  does  not 
apply  to  defects  which  render  the 
assessment  void  for  want  of  juris- 
diction. Mut,  L,  Ins.  do.  V. 
Mayor,  etc.  494 

33.  In  an  action  to  recover  back  the 
amount  paid  by  plaintiff  upon  an 
alleged  void  assessment  imposed 
on  certain  of  its  property  in  the 
city  of  New  York  for  the  con- 
struction of  a  sewer,  it  appeared 
that  the  sewer  was  constructed 
under  a  contract  in  which  the  ex- 
pense of  rock  excavation  was  fixed 
by  agreement,  not  by  competitive 
bidding,  as  required  by  the  act 
"tore-organize  the  local  govern- 
ment" of  that  city  (§  91,  chap. 
335,  Laws  of  1873) ;  that  this  item 
was  over  seventy -one  per  cent  of 
the  cost  of  the'  work,  and  that 
plaintiff  paid  the  assessment  in 
ignorance  of  the  violation  of  the 
statute.  Held,  that  a  judgment 
was  properly  rendered  for  th© 
amount  paid  by  plaintiff  on  ac 
count  of  said  item;  that  the  omis' 
sion  to  comply  with  the  provis- 
ions of  the  statute  was  a  juris- 
dictional defect;  and  what  while 
the  whole  assessment  was  not 
void,  it  was  void  so  far  as  the  ex- 
pense of  rock  excavation  entered 
into  it.  Id. 

Where  return  on  certiorari  to 

review  assessment  of  capital  of  a  eor* 

92 
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poration  far  taxation  under  act  of 
1857  (Chap.  456,  LatM  of  1857),  did 
not  show  the  grounds  on  which  the 
commissioners  proceeded,  hut  it  ap- 
peared that  they  acted  exclusively  upon 
tJie  statements  made  by  petitioner, 
held,  that  an  assessment  in  excess 
thereof  was  error. 

See    People    ex     rel.     v.     Barker 
(Mem,)  638 

ASSIGNMENT    (FOR    BENEFIT 
OF  CREDITORS). 

1.  A  provision  in  an  assignment  for 
the  benefit  of  creditors,  directing 
the  application  of  the  assets  to 
the  payment  by  the  assiernee  of 
all  the  assignor's  debts  and  liabili- 
ties now  due  or  to  grow  due,  ap- 
plies only  to  such  debts  and  liabili- 
ties as  can  be  ascertnined  or  fixed 
when  the  assignment  was  made. 
It  does  not  iiiSvide  a  coatingent 
liability,  the  amount  of  which,  if 
it  ever  arises,  can  only  thereafter 
be  definitely  fixed  and  ascertained. 
In  re  Hetenor.  271 

2.  The  assignor  in  such  an  assign- 
ment was  at  the  time  of  its  execu- 
tion occupying  certain  premises 
under  a  lease  for  a  term  of  years, 
at  an  annual  rental  {^'ahlc  in 
monthly  installments.  The  lease 
provided  that  if  the  demised 
premises  become  vacant  during 
the  term,  because  of  non-pavment 
of  rent  or  otherwise,  the  lessors 
may  re-enter  or  re-let  as  agents  of 
the  lessee  and  apply  the  avails  to 
the  payment  of  the  rent  due.  The 
rent  accruing  while  the  assignor 
was  in  possession  was  paid.  The 
assignee  occupied  the  premises  for 
a  time,  paying  rent  as  required  by 
tiie  lease,  and  then  vacated  them. 
The  lessors  took  possession  and  re- 
let the  premises  for  sums  less  than 
that  reserved  by  the  lease,  and  for 
the  deficiency  and  the  rent  to  ac- 
crue for  the  balance  of  the  term 
presented  a  claim  to  the  assignee. 
Held,  tliat  the  claim  was  properly 
rejected;  that  the  lessors  by  their 
acts  in  re-entering  and  re-letting 
the  premises  put  an  end  to  the 
fixed  obligation  of  the  lessee,  and 
the  only  obligation  thereafter  was 
for  a  possible  deficiency,  which, 
as  it  did  not  exist  at  the  time  of 
the  assignment,  was  not  covered 
thereby.  Id. 


ASSIGNMENT. 

1.  In  order  to  include  in  an  assign- 
ment of  letters  patent,  or  patent 
rights,  future  patents  for  new  in- 
ventions in  the  line  of  manufac- 
turing the  same  article,  the  lan- 
guage of  the  assignment  must  be 
very  plain  and  the  evidence  un- 
mistakable that  such  an  assign- 
ment was  in  the  mind  of  the  as- 
signor as  well  as  that  of  the  as- 
signee. Allison  Bros,  Co.  v.  Alli- 
son. 21 

2.  This  is  especially  so  where  new 
inventions  sought  to  be  appropri- 
ated under  an  assignment  are  de- 
vices wholly  independent  of  those 
covered  by  the  original  patents, 
and  are  capable  of  being  put  into 
practice  entirely  independent  of 
them  and  without  infnnging  the 
original  patent.  Id. 

3.  The  owners  of  two  letters  patent, 
each  "for  a  new  and  useful  im- 
provement in  cigarette  machines," 
assigned  a  third  interest  therein 
and  also  in  "any  improvements, 
renewals  or  re-issues  of  said  cigar- 
ette machines  or  letters  patent," 
the  meaning  being  declared  to  be 
to  vest  in  the  asilznee  "an  undi- 
vided third  of  sain  patents,  exten- 
sions or  improvements  thereof." 
The  assignor  and  assignee  entered 
into  partnership.  At  the  time  of 
the  issuing  these  patents,  cigarette 
machines  were  in  existence.  Sub- 
sequently another  person  was  ad- 
mitted into  the  firm,  the  original 
co-partners  executing  to  him  an 
assignment  of  a  one-fourth  interc  st 
in  all  patents,  machines,  etc.,  then 
used  and  owned  by  the  firm  in  the 
manufacture  of  cigarettes,  *'ns 
well  as  new  patents,  machints, 
machinery  or  appliances  which 
may  be  used  or  obtained  in  con- 
nection with  said  business,"  the 
intention  being  declared  to  be  t:> 
give  to  each  of  the  parties  a 
fourth  interest  "in all  patents  and 
improvements  on  the  same  which 

.  may  hereafter  be  made."  After 
the  dissolution  of  the  firm,  the 
original  patentee,  who  was  one  of 
the  assignors  first  mentioned,  dis- 
covered new  mechanical  devices 
for  the  making  of  cigarettes,  and 
there  were  issued  to  him  five  let- 
ters patent,  each  being  as  stated 
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therein  "for  improvements  in 
cigarette  machines."  These  de- 
vices were  not,  in  fact,  improve- 
ments upon  the  machines  manu- 
factured under  the  original  pat- 
ents and  could  not  be  us»i  thereon 
without  substantial  alterations, 
but  were  distinct  and  rival  inven- 
tions capable  of  being  put  into 
use  without  usin^  the  machine 
containing  the  originally  patented 
inventions  or  infnnging  upon  the 
original  patent  rights.  Held,  that 
the  new  inventions  were  not  in- 
cluded in  and  did  not  pass  by  the 
assignment.  Id, 

ATTORNEY. 

Where  an  attorney  who  had  for 
several  years  acted  as  general 
counsel  and  professional  adviser 
for  a  woman,  acted  ostensibly  as 
her  attorney  in  the  negotiations, 
and  in  makmg  a  contract  for  the 
sale  of  certain  of  her  real  estate, 
she  relying  upon  his  ^ood  faith 
and  professional  advice,  while 
without  advising  her  of  the  fact 
he  was  acting  for  and  following 
the  instructions  of  the  purchaser, 
held,  that  this  conduct  was  a 
breach  of  good  faith  not  only 
meriting  disapprobation,  but  ren- 
dering nis  testimony  subject  to 
disbelief  when  in  conflict  with 
that  of  his  client  in  an  action  by 
the  purchaser  to  enforce  specific 
performance  of  the  contract. 
FcUmery,  Oould,  671 


AWARD. 

1.  Where,  for  lands  taken  under 
the  act  providing  for  the  widen- 
ing and  improvement  of  North 
Second  street,  in  the  city  of 
Brooklyn  ((;hap.  659,  Laws  of 
1871),  an  award  was  made  to  one 
who  was  the  owner  of  the  land  at 
the  time  the  act  was  passed,  but 
who,  before  the  award  was  made, 
had  sold  and  conveyed  the  lot,  of 
which  the  land  taken  formed  a 
part,  by  full  covenant  deed,  pur- 
porting to  grant  "all  the  estate, 
right,  title  and  interest,  propertv, 
possession,  claim  and  demancl" 
of  the  erantor,  and  no  attempt 
was  made  bv  the  city  to  take  pos- 
session until  eighteen  years  after 
the    passage   of  the  act,    when. 


through  various  mesne  convey- 
ances, all  substantially  similar, 
plaintiff  had  become  and  was  the 
owner,  held,  that  in  equity  the 
award  represented  th3  portion  of 
the  lot  taken,  and  was  transfer- 
red b^  the  deeds ;  and  so,  that 
plaintiff  was  entitled  thereto. 
Magee  v.  City  of  Brooklyn.        265 

.  So,  also,  where  a  lot,  a  portion  of 
which  was  taken  under  the  act, 
was,  at  the  time  of  its  passage, 
covered  by  a  mortgage  then  duly 
recorded,  and  before  any  award 
was  made  the  mortgage  was 
foreclosed  and  the  whole  lot  sold, 
held,  that  the  purchaser  who 
held  the  title  at  the  time  the  land 
taken  was  actually  appropriated 
was  entitled  to  the  award.       Id. 


BAIL. 

A  mortgage  recited  that  the  mort- 
gagee had  signed  a  bail  bond,  as 
surety  for  one  O'B. ,  in  the  penal 
sum  of  $10,000,  and  that  the 
mort^gor  was  "desirous  of  in- 
demnifying and  saving  harmless  " 
said  mortgagee  "from  all  loss  or 
damage  on  said  bond."  In  case  of 
default  in  the  performance  of  the 
conditions  of  the  bail  bond  the 
mortgagee  was  given  power  to  sell 
the  mortgaged  premises  '  *  accord- 
ing to  law.'^  In  an  action  to  fore- 
close the  mortage  it  appeared 
that  O'B.  failed  to  appear,  and 
his  recognizance  was  duly  for- 
feited. There  was  no  proof  that 
plaintiff  had  ever  paid  any  money 
by  reason  of  the  bail  bond.  Held, 
that  although  the  strict  condition 
of  the  mortgage  made  it  due 
upon  failure  of  O'B.  to  appear, 
yet  construing  this  with  the  clause 
stating  the  purpose  of  its  execu- 
tion, it  was  obvious  that  the  inten- 
tion was  to  secure  the  mortgagee 
from  any  loss  or  damage,  to  an 
amount  not  exceeding  the  sum 
named;  and  so,  in  the  absence  of 
proof  that  plaintiff  had  paid  all  or 
some  portion  of  the  amount  named 
in  the  bail  bond,  the  action  could 
not  be  sustained.  MaUmey  v.  Nel- 
Man.  182 

BAILMENT. 

1.  While  the  burden  of  proof  rests 
upon  a  bailor  charging  negligence 
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a^inst  the  bailee  where  goods  in 
his  hands  have  been  injured  by 
accident,  proof  of  the  nature  of 
the  accident  may  afford  prima 
fade  proof  of  negligence,  so  as  to 
require  proof  from  him  to  counter- 
act its  effect.  Wintringham  v. 
Edyei.  1 

J.  Where,  in  an  action  for  services 
and  materials  furnished  to  de- 
fendant's yacht,  the  latter  set  up 
as  a  counterclaim  damage  al- 
leged to  have  resulted  from  plain- 
tifrs  negligence  in  the  perform- 
ance of  a  contract  to  take  care  of 
the  yacht  .while  out  of  commis- 
sion, ?ield,  that  proof  of  the  con- 
dition of  the  yacht  when  delivered 
to  plaintiff,  the  nature  of  inju- 
ries which  she  subsequently  sus- 
tained, and  that  they  were  not  the 
result  of  ordinary  wear  and  tear, 
made  out  a  prima  facie  case  call- 
ing upon  plAintiff  for  evidence  to 
rebut  the  presumption  of  negli 
gence. 


egli- 
Id. 


BILLS,  NOTES,  CHECKS. 

In  an  action  against  defendant  as  in- 
dorser  of  a  note  payable  on  de- 
mand, given  by  the  maker  to 
plaintiff  to  secure  an  antecedent 
indebtedness,  it  appeared  that 
there  was  no  request  for  forbear- 
ance, but  plaintiff,  as  he  testified, 
agreed  that  he  would  not  pay  the 
note  away,  or  put  it  in  bank  for 
collection,  but  would  hold  it  until 
such  time  as  he  wanted  the  money, 
and  would  then  make  demand  for 
it,  and  upon  this  defendant,  at 
the  maker^s  request,  indorsed  the 
note.  Held,  that  the  evidence  failed 
to  disclose  any  consideration  for 
the  indorsement.  Strong  v.  Shef- 
JUsld.  392 


BOARD  OF  CLAIMS. 

1.  A  corporation  organized  under 
the  act  "  to  authonze  the  drainage 
of  marsh  lands  "  (Chap.  844,  Laws 
of  1868,  amended  by  chap.  282, 
Laws    of    1869),     accept^     the 

Sowers  and  franchises  confen*ed 
y  the  act  and  paid  into  the  state 
treasury  the  amount  fixed  by  the 
commissioners  appointed  under 
the  act,  as  the  value  of  the  state 


lands  under  water  sought  to  be 
granted  by  the  state  to  it,  and 
thereftftccjthe  powon  and  fran- 
chises so  sought  to  be  conferred 
having  been  taken  away  by  the 
Repealing  Act  of  1875  (Chap. 
257,  Laws  of  1875),  the  company 
in  April,  1876,  filed  with  the  com- 
missioners of  the  land  office  a  claim 
for  the  money  so  paid,  as  author- 
ized by  said  Repealing  Act.  The 
commissioners  laid  the  claim  upon 
the  table  and  took  no  further 
action  in  regard  thereto.  Upon  ap- 
plication of  one  of  the  creditors 
of  the  corporation  an  act  was 
passed  in  1884  (Chap.  317,  Laws 
of  1884)  authorizing  the  payment 
of  judgments  against  the  com- 
pany, recovered  before  the  passage 
of  the  Repealing  Act,  and  appro- 
priating money  for  that  puipose. 
In  proceedings  before  the  ^^ard 
of  Claims  to  recover  said  claim, 
held,  that  it  was  not  barred  by  the 
provision  of  the  State  Constitution 
(§  14.  art.  7)  prohibiting  the  audit 
and  payment  of  any  claim  which 
as  between  citizens  of  the  state 
would  be  barred  by  lapse  of  time; 
that  the  legislature  had  power  to 
constitute  the  commissioners  of 
the  land  office  a  tribunal  to  audit 
the  claim,  and  that  this  was  done 
in  and  by  the  Repealing  Act;  that 
the  presentation  of  the  claim  to 
that  tribunal  was  equivalent  to 
the  commencement  of  a  suit  be- 
tween individuals  and  suspended 
the  operation  of  the  Statute  of 
Limitations;  that  the  direction  in 
the  act  requiring  the  commission- 
ers to  report  to  the  next  legisla- 
ture was  not  a  limitation  upon 
their  powers,  but  was  merely 
directory,  and  so  jurisdiction  was 
not  lost  by  failure  to  complj'  with 
that  direction,  nor  was  the  power 
conferred  upon  them  repealed  or 
in  any  way  affected  by  the  pass- 
age of  the  act  (Chap.  444,  Laws 
01  1876)  creating  the  board  of 
audit;  that,  therefore,  the  claim 
was  still  pending  before  the  com- 
missioners at  the  time  of  the  pass- 
age of  the  act  of  1893  (Chap.  425, 
I^ws  of  1893)  transferring  all  such 
claims  to  the  Board  of  Claims; 
and  that  the  claimant  was  entitled 
to  recover  the  amount  so  paid  by 
the  corporation  with  interest  from 
the  time  of  filing  the  claim,  less 
the   amount   paia   by    the  state 
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under  the  appropriation  of  1884. 
Coxe  V.  StaU,  896 

3.  The  act  "  to  regulate  the  rate  of 
wages  on  all  public  works  in  this 
state,"  etc,  (§  1,  chap.  880,  Laws 
of  1889),  does  not  apply  to  labor- 
ers in  the  penal,  reformatory, 
eleemosynary  or  educational  insti- 
tutions of  the  state,  but  only  to 
those  employed  upon  its  public 
works,     brake  v.  State,  414 

8.  Where,  therefore,  a  fireman  was 
employed  in  the  Soldiers  and 
Sailors*  Home  for  thirty  dollars 
per  month,  and  at  the  end  of 
each  month  received  his  pay, 
signing  a  receipt  acknowledging 
full  payment,  and  thereafter  pre- 
sented to  the  Board  of  Claims  a 
claim  for  the  difference  between 
the  sum  unpaid  and  the  wa^es 
fixed  by  law,  held,  that  the  claim 
was  properly  disallowed.  Id. 

See  State. 


BOARD  OF  SUPERVISORS. 
See  SuPERYisoBS. 

BONDS. 

1.  The  board  of  directors  of  a  man- 
ufactiuing  corporation  authorized 
the  issuing  of  coupon  bonds  se- 
cured by  mortgage  on  its  real  es- 
tate "for  the  purpose  of  raising 
money  to  pay  oflP  the  fioating  debts 
of  the  company."  and  one  W.  was 
authorized  to  negotiate  the  bonds 
at  a  price  not  less  than  par  and 
accrued  interest.  Some  of  the 
bonds  issued  pursuant  to  the 
resolution  were  sold  by  the  agent 
in  precise  accordance  with  such 
authority  and  the  proceeds  re- 
ceived bv  Ihe  corporation;  others 
were  pledged  as  collateral  security 
for  prior  debts.  The  corporation 
became  insolvent,  the  mortgage 
was  foreclosed  and  the  property 
sold.  In  proceedings  to  determine 
as  to  the  application  of  the  pro- 
ceeds, lield,  that  W.  had  no  au- 
thority to  pledge  the  bonds,  but 
was  bound  to  sell  them  for  money 
or  at  least  tio  to  dispose  of  them  as 
to  pay  debts  of  the  company,  and, 
therefore,  that  the  holders  of  the 
bonds  so  pledged  were  not  entitled 


to  share  in  the  proceeds.    STuiw 
V.  S,  ELN.Co,  220 

2.  Certain  persons  purchased  a  par- 
cel of  land  for  the  purposes  of  a 
rural  cemetery,  which  was  deeded 
to  them  jointly.  They  com- 
menced the  improvement  of  the 
land  for  the  intended  use,  ex- 
pending their  own  means  in  the 
work;  subsequently  the  associates 
organized  a  corporation  under  the 
act  providing  for  the  incorporation 
of  rural  cemetery  associations 
(Chap.  138,  Laws  of  1847),  of 
which  they  were  the  only  stock- 
holders, and  in  which  they  were 
alone  interested.  To  this  cor- 
poration  they  transferred  the 
property,  fixing  the  consideration 
at  $30,000,  which  was  to  be  paid 
by  the  issue  of  corporate  bonds; 
these  by  their  terms  were  to  be 
paid  out  of  the  net  receipts  from 
the  sale  of  lots.  These  bonds 
were  issued  and  were  all,  except 
those  held  by  themselves,  bought 
in  by  two  of  the  associates  who 
were  directors  of  the  corporation, 
at  less  than  par.  In  an  action 
brought  by  the  holder  of  said  bonds 
for  an  accounting,  etc.,  evidence 
was  given  that  the  land  conveyed 
was  not  worth  the  sum  secured. 
Held,  immaterial;  that  while  the 
technical  form  of  the  transaction 
was  a  sale,  it  was  in  substance 
simply  a  change  in  the  manner  of 
holding,  and  no  doctrine  as  to  the 
dealing  of  a  fiduciary  agent  with 
the  property  of  his  principal  had 
any  application  thereto,  nor  did  it 
prevent  the  purchase  by  Che  two 
associates  of  the  bonds  at  less  than 
par  and  the  enforcement  thereof 
for  the  full  amount.  Seymour  v. 
S.  F.  a  Assn.  333 

3.  The  agreement  for  the  purchase 
preceded  by  a  day  or  two  the 
actual  filing  of  the  corpomte  certif- 
icate. It  appeared,  however,  that 
the  corporation  accepted  the 
deeds,  took  possession  of  the  prop- 
erty, sold  off  lots,  and  for  more 
than  thirty  years  has  kept  the 
property  and,  its  proceeds.  Held, 
that  the  contract  was  ratified  and 
any  defect  in  its  execution  was 
cured.  Id. 

4.  Some  of  the  bonds  devoted  sev- 
enty-five per  cent  of  the  net  pro- 
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cecds  of  sales  made  after  the  first 
two  years  to  the  payment  thereof. 
Hdd^  that  this  did  not  invalidate 
the  bonds;  that  the  provisions  of 
the  act  of  1853  amending  the  act 
of  1847  (Chap.  122,  Laws  of  1853), 
which  allows  an  appropriation  of 
but  fifty  per  cent,  related  only  to 
the  purchase  of  the  land,  while 
here  the  purchase  covered  not  only 
the  land  but  the  improvements 
made  thereon:  also,  that  if  there 
was  any  irregularity  it  was  cured 
by  the  subsequent  amendatory 
acts  (Chap.  163,  Laws  of  1860; 
chap.  483,  Laws  of  1884).  Id, 

.5.  Where  a  deputy  sheriff,  upon  his 
appointment,  gave  to  the  sheriff  a 
bond  with  sureties,  conditioned 
for  the  payment  by  him  to  the 
sheriff  of  one-third  of  all  the  fees 
received  by  him,  both  in  civil  and 
criminal  cases,  Jteld,  that  an  action 
was  not  maintainable  on  the  bond 
to  recover  the  proportion  specified 
of  fees  received  by  the  deputy  as 
peace  oflicer.  Deyoe  v.  Wood- 
worth.  448 

BOUNDARIES. 

» 
In  1836  a  map  of  the  village  of  Olean 
was  made,  on  which  was  desig- 
nated the  streets  and  lots,  which 
map  has  since  been  recognized  as 
the  official  map  of  the  village. 
The  owner  of  lands  lying  on  the 
west  side  d  Union  street  conveyed 
to  pliiinf.ff  a  lot  bounded  by  the 
west  line  of  said  street,  and  there- 
after conveyed  to  defendant  land 
lyiug  westerly  of  and  adjoining 
plaintiff's  lot.  There  was  no  ret- 
crence  to  said  map  in  either  of  the 
deeds.  In  an  action  of  ejectment, 
the  question  was  as  to  the  location 
of  the  line  referred  to  in  plaintiff's 
deed  as  the  westerly  line  of  said 
street.  It  appeared  that  the  street 
had  been  an  open,  traveled  street 
for  more  than  fifty  years  and  was 
in  existence  before  the  map  was 
made:  it  had  never  been  opened  to 
the  width  laid  down  upon  the  map, 
but  the  westerly  line,  as  opened 
and  worked  and  as  indicated  by 
fences,  sidewalks  and  trees,  was 
twelve  feet  east  of  the  line  as  laid 
down  upon  the  map.  Both  parties, 
when  they  took  their  deeds,  were 
iamiliar  with  the  actual    visible 


location  and  condition  of  the 
street,  and  there  was  evidence 
tending  to  show  that,  when  plain- 
tiff took  his  deed,  the  measure- 
ments were  made  from  the  west- 
erly side  of  the  street  as  then 
actually  opened  and  used.  Held, 
that  plaintiff  and  his  grantor  had 
the  nght  to  determine  whether  to 
take  as  the  boundary  the  line  of 
the  street  as  it  appeared  and  was 
used,  or  as  laid  down  on  the  map; 
that  the  question  as  to  what  was 
that  determination  was  one  of 
fact;  and  that  the  evidence  juati- 
fied  a  findins  that  the  intention 
was  to  bound  the  lot  by  the  line 
as  it  appeared.  BarTou>9v,Webtier. 

422 

BROOKLYN  (CITY  OP). 

1.  Where,  for  lands  taken  under  the 
act  providing  for  the  widening 
and  improvement  of  North  Second 
street,  in  the  city  of  Brooklyn 
(Chap.  559.  Laws  of  1871),  an 
awaitl  was  made  to  one  who  was 
the  owner  of  the  land  at  the  time 
the  act  was  passed,  but  who,  be- 
fore the  award  was  made,  had 
sold  and  conveyed  the  lot,  of 
which  the  land  taken  formed  a 
part,  by  full  covenant  deed,  pur- 
porting to  grant  "all  tlie  estate, 
right,  title  and  interest,  property, 
possession,  claim  and  demand  "  of 
the  grantor,  and  no  attempt  was 
made  by  the  city  to  take  posses- 
sion until  eighteen  years  after  the 
passage  of  the  act,  when,  through 
various  mesne  conveyances,  all 
substantially  similar,  plaintiff  had 
become  and  was  the  owner,  held, 
that  in  equity  the  award  repre- 
sented the  portion  of  the  lot  taken, 
and  was  transferred  by  the  deeds; 
and  so,  that  plaintiff  was  entitled 
thereto.  MageeY,  City  of  Brooklyn. 

266 

2.  So,  also,  where  a  lot,  a  portion  of 
which  was  taken  under  the  act, 
was,  at  the  time  of  its  passage, 
covered  by  a  mortgage  then  duly 
recorded,  "and  before  any  award 
was  made  the  mortgage  was  fore- 
closed and  the  whole  lot  sold,  kdd^ 
that  the  purchaser  who  held  the 
title  at  the  time  thculand  taken 
was  actually  appropriated  was 
entitled  to  the  award.  Id, 
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BUFFALO  (CITY  OF). 

1.  Id  an  action  to  reccover  damages 
for  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence 
in  permitting  a  pile  of  dirt  to  re< 
main  in  one  of  its  streets,  in  the 
night  time,  without  a  li^ht  or 
other  danger  signal,  these  facts 
appeared :  F.,  who  owned  a  lot 
fronting  on  said  street,  had  been 
engaged  for  three  or  four  days 
previ'ous  to  the  accident  in  filling 
up  the  same.  Earth  for  that 
purpose  was  unloaded  in  the 
street  and  taken  thence  in  wheel- 
barrows to  the  lot;  three  men 
were  continually  engaged  in  so 
removing  it.  While  at  times  dirt 
was  drawn  to  the  8treet.faster  than 
it  was  wheeled  away,  there  was  no 
substantial  proof  that  the  dirt 
drawn  on  any  one  dav  to  the 
street  was  not  removed  on  the 
same  day,  with  the  exception  of 
the  one  preceding  the  night  of  the 
accident.  There  was  no  evidence 
that  defendant  had.  any  actual 
notice  of  the  pile  of  dirt.  Ileld, 
that  there  was  nothing  in  the  evi- 
dence to  charge  defendant  with 
constructive  notice;  that  the  evi- 
dence failed  to  make  out  a  cause 
of  action;  and  so,  that  a  refusal  to 
non-suit  was  error.     Breil  v.  City 

•       of  Buffalo.  163 

2.  The  provision  of  the  charter  of 
the  city  of  Buffalo,  as  revised  in 
1891  (§  504,  chap.  105,  Laws  of 
1891),  which  provides  that  in  con- 
tracting for  any  work  by  the  city 
a  clause  shall  be  inserted  in  the 
contract  binding  the  contractor 
not  to  discriminate  in  the  perform- 
ance of  the  work  against  members 
of  labor  organizations,  or  to  accept 
any  more  than  eight  hours  as  a 
day's  work,  is  not  penal  in  its 
character,  but  simply  directory  as 
to  certain  provisions  to  be  inserted 
in  the  contract.  People  ex  rel.  v. 
Bcck.  225 

8.  A  contract  for  certain  city  work 
was  entered  into  between  it  and  a 
corporation.  The  contract  con- 
tained the  clause  required  by  the 
charter.  The  superintendent  of 
the  company  in  carrying  out  the 
contract  omplojped  men  at  agreed 
wages  for  a  day's  work  of  ten 
hours.     Said  superintendent  was 


convicted  in  the  Police  Court  of 
said  city  of  a  misdemeanor  in  vio- 
lating said  provision.  Held,  that 
the  arrest,  trial  and  conviction 
were  without  iurisdiction  and 
void;  that  the  clause  did  not  in 
any  way  apply  to  the  superintend- 
ent; also  that  the  clause  could  not 
be  the  basis  for  the  criminal  in- 
dictment of  any  person  for  a 
misdemeanor.  Id, 

BURDEN  OF  PROOF. 

Every  fact  alleged  in  a  complaint 
wliich  plain^iif  is  required  to 
prove  in  th^  first  instance  to 
make  out  his  case  and  which  is 
put  in  issue  he  is  bound  to  prove 
by  a  preponderance  of  eviaence, 
and  although  he  gives  evidence 
sufficient  prima  facie  to  establish 
it  and  to  require  evidence  on  the 
part  of  defendant  to  controvert 
it,  the  burden  is  not  shifted,  and 
where  such  evidence  is  given  the 
jury  may  properly  be  instructed 
that  plaintfff  is  bound  to  establish 
the  fact  by  a  preponderance  of 
evidence.  F.  L.  d  T.  Co.  v. 
Seifke,  854 

CANALS. 
See  Appropkiation, 

CARRIER. 

1.  The  liability  of  a  common  carrier, 
as  such,  begins  when  goods  are 
delivered  to  him,  at  the  place  ap- 
pointed or  provided  for  their  re- 
ception, in  a  fit  and  proper  condi- 
tion and  ready  for  immediate 
transportation.  L.  dk  L.  F.  Ins. 
V.  B.,  W.  d  0.  B.  B.  Co.  200 

2.  This  rule  applies  to  a  railroad 
company  to  whom  property  has 
been  delivered  and  received  at  one 
of  its  stations  for  immediate  trans- 
portation although  it  may  not  be 
able  promptly  to  transport  it,  and 
there  may  be  long  storage  of  the 
property  until  cars  can  be  furn- 
ished, and  this;  although  by  agree- 
ment of  the  parties  it  is  the  duty 
of  the  shil^per  to  load  it  on  the 
cars  when  furnished.  Id. 

3.  Where,  therefore,  in  an  action 
brought  to  recover  damages  foi 
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the  destruction  by  fire  of  a  quan- 
tity of  hay,  alleged  to  have  beon 
delivered  to  deiendant  as  a  com- 
mon carrier  for  transportation,  it 
appeared  that  the  hay  was  deliv- 
ered in  bales  for  immediate  ship- 
ment, and  placed  in  one  of  defend- 
ant's freight  houses  with  the  con- 
sent and  under  the  direction  of 
its  freight  agent,  and  was  in  the 
freight  house  at  the  time  of  the 
fire,  and  that  it  was  the  usage  and 
regulation  of  defendant,  known 
and  assented  to  by  the  shippers, 
that  they  were  to  load  such  freight 
into  defendant's  cars,  held,  that 
defendant's  liability  as  a  common 
carrier  attached  on  delivery  of  the 
hay  and  in  the  absence  of  evidence 
that  a  delay  in  the  shipment  was 
caused  by  some  fault  of  the  ship- 
pers in  not  shipping  the  hay  on 
cars  furnished,  it  was  liable.     Id. 

4.  It  seetns  that,  as  a  general  rule,  it 
is  the  dutjr  of  a  railroad  company 
to  load  freight  delivered  to  it  for 
transportation  into  its  cars,  and 
that  it  may  not  devolve  this  duty, 
by  any  regulation,  upon  the  ship- 
per, and  It  cannot  legally,  as  a 
condition  of  transportation,  gen- 
erally exact  from  the  shipper  a 
contract  to  place  the  freight- upon 
its  cars.  Id. 

5.  As  to  whether  this  rule  applies 
to  bulky  freight,  and  whether  as 
to  it  the  company  may  make  a 
regulation  requinng  the  shipper 
to  load  it,  qtiare.  Id. 


CASES     REVERSED,     DISTIN- 
GUISHED. ETC. 

Wintringham  v.  Hayes  (8  Misc.  Rep. 
604),  reversed.  Wintringham  v. 
Hayes.  1 

In  re  Bomaitie  (127  N.  Y.  80),  dis- 
tinguished.    Fn  re  James.  12 

In  re  Swift  (187  N.  Y.  77),  distin- 
guished.    In  re  James.  12 

In  re  Mern'am  (141  N.  Y.  479),  dis- 
tinguished.    In  re  James.  12 

Allison  Bros.  Co.  v.  Allison  (70  Hun, 
27),  reversed.  Allison  Bros.  Co. 
V.  Allison.  21 


T.'H.  Elec.  Co.  v.  DurarU  Land  Imp. 
Co.  (4  Misc.  Rep.  207),  reversed. 
T.H  Elec.  Co.  v.  Durant  Land 
Imp.  Co.  34 

N.  Y.  CdHRRR  Co.  v.  Aid- 
ridge  (185  N.  Y.  83),  distinguished. 
Saunders  v.  If.  T.  C.  <fc  H.  B.  B. 
B,  Co.  86 

Bumsey  v.  N,  T.  d:  If.  E.  B.  B.  Co. 
(114  id.  423;  133  id.  79;  136  id.  543), 
distinguished.  Saunders  v.  X.  Y. 
C  db  H.  B.  B.  B.  Co.  86 

Chapman  v.  Forbes  (123  N.  Y.  532). 
distinguished.     Rosenberg  v.  Salo- 


Sprague  v.  Cochran  (70  Hun,  512), 
reversed.      Sprague   v.     Cochran. 

104 

Cook  V.  N.  Y.  E.  B.  B.  Co.  (3  Misc. 
Rep.  248),  reversed.  Cook  v.  JV:  Y. 
E.  B.  B.  Co.  115 

State  V.  Jacobs  (6  Jones  FN.  C],  259), 
distinguished  and  disapproved. 
People -v.  Gardner.  129 

Koehler  d;  Co.  v.  Brady  (78  Hun, 
443),  reversed.     Koehler  d;  Co.  v. 

135 


Evening  NetDs  v.  Tyron  (42  Mich. 
549),  distinguished  and  ques- 
tioned.    TuHon  V.  K  Y.  Bee.  Co. 

150 

P.  P.  d  C.  LB  B.  Co.  V.  C.  L  & 
B.  B.  B.  Co.  (66  Hun,  366),  re- 
versed, P.  P.  <fe  C.  I.  B.  B.  Co. 
V.  C.  L  <fc  B.  B.  B.  Co.  152 

Breil  v.  City  of  Buffalo  (68  Hun,  219\ 
reversed.  Breil  v.  City  of  Buf- 
falo. 163 

Beetor  v.  Higgins  (48  N.  Y.  532),  dis- 
tinguished.     Maloney  v.  Nelson. 

187 

Deyo  V.  Morss  (74  Hun,  224),  re- 
versed.    Deyo  V.  Morss,  216 

City  of  Schenectady  v.  Trustees  (66 
Hun,  179),  reversed.  City  ofSchen  - 
ectady  v.  Trustees.  241 

Matter  of  Lang  (67  Hun,  107),  re- 
versed.   In  re  Lang  v.  Stringer. 

275 
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Woihbm  V.  Cope  (67  Hun,  272),  re- 
versed.    WasMkm  V.  Cope,        287 

People  V.  UnderhiU  (69  Hun,  86),  re- 
▼ersed.    People  v,  UnderhiU.    816 

Thayer  v.  Finton  (108  N.  Y.  894), 
distinguished.  Bernstein  v.  Nealis. 

852 

Williamsburgh  Sav,  Bank  v.  Tbic/i 
0/  ^i(w  (186  N.  Y.  165),  distin- 
guished. Farmerff  Loan  db  lYuet 
Co,  V.  Sitfke,  860 

People  V.  Van  AUtyne  (78  Hun,  509), 
reversed.    People  v.  Fa/i  AUtyne. 

361 

Kenyony.  People  (26  N.  Y.  203),  dis- 
tinguished. People  Y.  VanAlstyne. 

368 

5i?yc6  V.  iVopid  (65  N.  Y.  664),  dis- 
tinguished. People Y,  VanAlstyne. 

364 

Armstrong  v.  Peopfe  (70  N.  Y.  88), 
distinguished.  People  v.  F<xn 
Alstyne.  864 

Thomas  v.  G^rt^^  (76  Md.  169),  dis- 
tinguished.    HiUen  v.  Iselin.    379 

FAtffiZifr  v.  5MJ«e<  (137  N.  Y.  485),  dis- 
tinguished.   Jung  V.  Keuffel.   888 

/4e/in  V.  Starin  (71  Hun,  164),  modi- 
fied,   /ig^tw  V.  8tarin.  458 

Higgins  Co.  v.  Higgins  Soap  Co.  (71 
Hun,  101),  reversed.  C.  A  Hig- 
gins Co.  V.  Higgins  Soap  Co.     462 

Pe<?pfe  «aj  rel.  v.  Campbell  (143  N.  Y. 
835),  distinguished.  People  ex  rel. 
Chase  Y.  Wemple.  481 

ffe>pfe  «;  r<!/.  v.  Coleman  (126  N.  Y. 
433),  distinguished.  U.  S.  Trust 
Co.  v.  Mayor,  etc.  491 

Sheldon  v.  JfmcA;  (70  Hun,  41),  re- 
versed.    Sheldon  v.  Mirick.      498 

TWiTUi/i^v.  Dudley  (68  Hun,  226),  re- 
versed.    Tennant  v.  Dudley.    504 

&^^Z  V.  3r^A:fce  (75  Hun,  74),  re- 
versed.   Bird  V.  Merklee.  644 

Fosdick  V.  7btt>/i  (j/"  Hempstead  (125 
N.  Y.  581),  distinguished.  Ptrd  v. 
iferA:^.  551 
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Sweet  V.  Wy  of  Syraeute  (129  N.  Y. 
316),  distinguished.  Matter  v. 
State.  599 


CAUSE  OF  ACTION. 

1.  In  an  action  by  a  trust  company, 
a  domestic  corporation,  to  recover 
back  taxes  paid  by  it  and  assessed 
upon  its  capital  stock  and  surplus, 
as  authorized  by  the  act  of  1857 
(Chap.  451,  Laws  of  1857),  it  ap- 
peared that  plaintiff,  during  each 
of  the  years  in  which  the  assess- 
ments were  made,  presented  to  the 
tax  commissioners  a  statement  of 
its  condition,  which  showed  that 
except  for  one  year  its  property, 
after  deducting  ten  per  cent  of  fts 
capital  and  its  real  estate,  was  ex- 
empt from  taxation;  that  the  com- 
missioners reduced  but  refused  to 
cancel  the  assessments;  that  plain- 
tiff protested  but  took  no  proceed- 
ing to  review  and  paid  the  taxes. 
Held,  that  the  commissioners  had 
jurisdiction  over  the  plaintiff  and 
the  subject-matter;  and  so,  that 
the  action  was  not  maintainable. 
U.  S.  Trust  Co.  V.  Mayor,  etc.  488 

2.  The  rule  that  where  an  assess- 
ment has  been  made  with  iurisdic- 
tion,  and  the  propertv  holder  has 
paid  the  tax  imposed  thereon,  he 
cannot  recover  back  the  money 
paid  until  the  assessment  has  been 
vacated  or  set  aside  in  some  ap- 
propriate proceeding,  does  not 
apply  to  defects  which  render  the 
assessment  '^^oid  for  want  of  juris- 
diction. Mut.  L.  Ins.  Co.  V.  Mayor, 
etc.  494 

3.  In  an  action  to  recover  back  the 
amount  paid  by  plaintiff  upon  an 
alleged  void  assessment  imposed 
on  certain  Of  its  property  in  the 
city  of  New  York  for  the  con- 
struction of  a  sewer,  it  appeared 
that  the  sewer  was  constructed 
under  a  contract  in  which  the  ex- 
pense of  rock  excavation  was 
fixed  by  ap-eement,  not  by  com- 
petitive bidding,  as  required  by 
the  act  '•  to  re-organize  the  local 
government "  of  that  city  (§  91, 
chap.  836,  Laws  of  1873);  that  this 
item  was  over  seventy-one  per 
cent  of  the  cost  of  the  Vork,  and 
that  plaintiff  paid  the  assessment 

I     in  ignorance  of  the  violation  of 
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the  statute.  Hdd,  that  a  judg- 
ment was  properly  rendered  for 
the  amount  paid  by  plaintiff  on 
account  of  said  item;  that  the 
omission  to  comply  with  the  pro- 
visions of  the  statute  was  a  juris- 
dictional defect;  and  that  while 
the  whole  assessment  was  not 
void,  it  was  void  so  far  as  the  ex- 
pense of  rock  excavation  entered 
into  i,t.  Id, 

See  Bailment. 
Contract. 
Injunction. 
Negligence. 
Specific  Performance. 
Trusts  and  Trustees. 


CE>IETERY  ASSOCIATIONS. 

1.  Certain  persons  purchased  a 
parcel  of  land  for  the  purposes  of  a 
rural  cemetery,  which  was  deeded 
to  them  j  ointly .  They  commenced 
the  improvement  of  the  land 
for  the  intended  use,  expending 
their  own  means  in  the  work;  sub- 
sequently the  associates  organ- 
ized a  corporation  under  the  act 
providing  for  the  incorporation  of 
rural  cemetery  associations  (Chap. 
133,  Laws  of  1847),  of  which  they 
were  the  only  stockholders,  and  in 
which  they  were  alone  interested. 
To  this  corporation  they  transfer- 
red the  property,  fixing  the  con- 
sideration at  $30,000,  which  was 
to  be  paid  by  the  issue  of  cor- 
porate bonds;  these  by  their  terms 
were  to  be  paid  out  of  the  net  re- 
ceipts from  the  sale  of  lots.  These 
bonds  were  issued  and  were  all, 
except  those  held  by  themselves, 
bought  in  by  two  of  the  associates 
who  were  directors  of  the  corpora- 
tion, at  less  than  par.  In  an 
action  brought  by  the  holder  of 
said  bonds  for  an  accounting,  etc. , 
evidence  was  given  that  the  land 
conveyed  was  not  worth  the  sum 
secured.  Held^  immaterial;  that 
while  the  technical  form  of  the 
transaction  was  a  sale,  it  was  in 
substance  simply  a  change  in  the 
manner  of  holding,  and  no  doc- 
trine as  to  the  douling  of  a  fidu- 
ciary agent  with  the  property  of 
his  principal  had  any  apphcation 
thereto,  nor  did  it  prevent  the 
purcha.se  by  the  two  associates  of 
the  bonds  at  less  than  par  and  the 


enforcement  thereof  for  the  full 
amount.  Seymour  v.  S  F.  C. 
Assn.  833 

2.  The  agreement  for  the  purchase 
preceded  by  a  day  or  two  the 
actual  filing  of  the  corporate  cer- 
tificate. It  appeared,  however, 
that  the  corporation  accepted  the 
deeds,  took  possession  of  the  prop- 
erty, sold  off  lots,  and  for  more 
than  thirty  years  has  kept  the 
property  and  its  proceeds.  Held, 
that  the  contract  was  ratified  and 
any  defect  in  its  execution  waa 
cured.  J2f. 

3.  Some  of  the  bonds  devoted 
seventy-five  per  cent  of  the  net 
proceeds  of  sales  made  after  the 
first  two  years  to  the  payment 
thereof.  Held,  that  this  did  not 
invalidate  the  bonds;  that  the  pro- 
visions of  the  act  of  1853  amend- 
ing the  act  of  1847  (Chap.  122, 
Laws  of  1853),  which  allows  an 
appropriation  of  but  fifty  per 
cent,  related  only  to  the  purchase 
of  the  land,  while  here  the  pur- 
chase covered  not  only  the  land 
but  the  improvements  made 
thereon;  also,  that  if  there  was 
any  irregularity  it  was  cured  by 
the  subsequent  amendatory  acts 
(Chap.  163,  Laws  of  1860;  chap. 
433,  Laws  of  1884).  Id. 

4.  Said  purchase  was  made  in  1873; 
in  1880  the  corporation  by  various 
acts  recognized  and  ratified  the 
title  of  the  vendees  or  their  suc- 
cessors in  interest,  making  pay- 
ments to  them  and  providing  for 
future  payments.  Held,  that  it 
could  not  thereafter  repudiate  the 
purchase.  Id, 


CERTIORARI. 

1.  In  proceedings  by  certiorari  un- 
der the  act  of  1880  (Chap.  269. 
Laws  of  1880)  to  review  the  pro- 
ceedings of  the  commissioners  of 
taxes  and  assessments  of  the  city 
of  New  York  in  assessing  the 
capital  of  the  relator  for  the  year 
1893,  it  appeared  by  the  computa- 
tion of  the  commissioners  that 
they  regarded  the  relator's  capital 
as  unimpaired:  from  this  they  de- 
ducted the  assessed  value  of  ita 
real  estate,  and   the   value  of  its 
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patents  and  franchises,  and  the 
iMdance  was  the  sum  fixed  as  the 
portion  of  the  relator's  capital 
liable  to  taxation.  It  was  ob- 
jected by  the  relator  that  no  de- 
auction  was  made  for  its  debts. 
Held,  untenable;  that  the  determi- 
nation that  the  capital  was  un- 
impaired implied  that  there  were 
assets  over  and  above  the  capital 
sufficient  to  pay  any  outstanding 
debts;  and  so,  it  the  commission- 
ers* determination  was  justified, 
they  were  not  bound  to  deduct 
the  debts.  People  ex  rd,  v. 
Barker,  94 

2.  The  commissioners  in  their  return 
referred  to  the  statement  presented 
to  them  bv  the  relator,  upon 
application  by  it,  under  the  Isew 
York  Consolidation  Act  (§  820, 
chap.  410,  Laws  of  1882),  for  a  re- 
duction and  cancellation  of  the 
assessment,  and  declared  that  they 
had  "carefully  considered  the 
same  and  accepted  as  true  all  the 
statements  therein  contained." 
The  statement  contained  nothing 
in  terms  as  to  the  actual  value  of 
the  relator's  real  estate,  but 
simply  stated  its  assessed  value. 
Heldy  that  the  commissioners  were 
not  precluded  by  the  statements 
from  estimating  the  real  estate  at 
its  actual  value;  but  that  the 
matter  was  finally  remitted  to 
their  judgment  and  decision  upon 
all  tbe  facts  and  proceedings,  in- 
cluding the  evidence  of  the  appli- 
cant, and  any  other  facts  known 
to  them  or  brought  to  their  atten- 
tion bearing  upon  the  question. 

Id. 

8.  Although,  by  the  statement  of 
the  relator,  it  appeared  that  it 
was  insolvent,  it  also  appeared 
that  it  was  paying  large  dividends 
out  of  earnings.  No  explanation 
of  this  was  suggested.  The  com- 
missioners in  their  return  stated 
the  amount  of  paid-up  capital, 
the  earnings  and  dividends  and 
referred  to  the  fact  that  the  re- 
lator omitted  to  state  the  actual 
value  of  its  stock  as  it  was  re- 
quired by  the  blank  furnished  it, 
and  did  not  assert  that  the  value 
of  its  capital  stock  was  less  than 
par.  The  return  also  referred  to 
statements  before  them,  filed  bv 
the  relator  in  1891  and  1892,  anii 


to  the  evidence  of  the  relator's 
officers  in  proceedings  brought  to 
review  the  assessment  of  1891, 
which  was  ratified  by  the  courts 
(66  Hun,  61:  137  N.  Y.  544);  it 
appeared  in  those  proceedings 
that  the  value  of  the  assets  of  the 
relator  in  that  year  as  returned  "by 
the  relator  exceeded  the  amount 
of  capital,  after  deducting  all  its 
debts  and  liabilities,  and  the  re- 
lator then  claimed  that  over 
15,000,000  of  its  assets  was  in- 
vested in  real  estate.  The  return 
also  averred  that  the  shrinkage  in 
value  set  forth  in  the  relator's 
statement  for  1898  was  fictitious 
and  accounted  for  by  the  fact  that 
in  1891  the  relator  returned  the 
actual  value,  while  in  1893  it  re- 
turned only  the  assessed  value 
of  the  real  estate,  which  was 
$1,515,401.  Held,  that  the  com- 
missioners were  justified  in  dis- 
trusting •  the  relator's  statement 
and  in  acting  upon  the  evidence 
outside  of  it,  and  that  their  assess- 
ment was  valid  and  proper.      Id, 

4.  While,  it  aeenu,  the  issuance  of  a 
common-law  writ  of  certiorari  is 
discretionary,  and  where  the  Su- 
preme Court,  in  the  exercise  of  its 
discretion,  withholds  or  quashes 
the  writ,  its  action  may  not  be 
reviewed  on  appeal  to  this  court, 
this  rule  does  not  apply  to  a  writ 
issued  to  review  assessments  as 
authorized  bv  the  act  of  1880 
(Chap.  269,  Laws  of  1880),  as  the 
right  to  the  writ  and  to  an  appeal 
is  expressly  given  by  the  statute, 
(§7.)    People  ex  rel.  v.  Tax  Comrs, 

488 


5.  Where  the  review  of  an 
ment  upon  the  ground  of  its  ille- 
gality is  sought  under  the  provis- 
ions of  said  act,  while  the  petition 
for  the  writ  of  certiorari  must 
specify  "the  grounds  of  the  al- 
leged illegality,"  only  the  conclu- 
sions of  lact  need  be  stated,  not 
the  evidence  necessary  to  support 
them;  the  petition  is,  in  this  re- 
spect, in  the  nature  of  a  pleading. 

A 

6.  The  petition  of  the  relator,  an  in- 
surance company,  for  a  writ  to 
review  an  assessment  upon  its 
personal  property,  stated,  in  sub- 
stance, that  it  "duly  protested" 
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before  the  commissioners  of  taxes 
and  assessments,  claiming  that  bj 
the  laws  of  the  state  such  prop- 
erty was  and  now  is  exempt  from 
assessment  or  taxation,  and  de- 
manded that  the  assessment 
thereon  be  stricken  from  the  book 
of  assessments;  that  notwithstand- 
ing the  demand  said  commission- 
ers completed  their  rolls,  including 
therein  the  assessment  complained 
of.  Following  this  was  an  aver- 
ment that  the  assessment  was  ille- 
gal, void  and  erroneous,  and  as 
grounds  of  illegality  and  error 
we  petition  stated  that  the  com- 
missioners had  overestimated  the 
valuation  of  certain  items  of  prop- 
erty which  were  specified.  The 
petition  concluded  with  the  prayer 
that  the  assessment  in  question  be 
"set  aside  and  vacated."  Upon 
the  hearing  on  the  return  to  the 
writ,  the  relator  waived  its  claim 
of  over-valuation,  whereupon  a 
motion  to  quash  the  writ  was 
granted  on  the  ground  that  it 
failed  to  state  as  a  ground  of  ille- 
gality that  the  property  was  ex- 
empt. Hdd,  error;  that  the  peti- 
tion specified  two  grounds  of 
illegality  and  error;  one,  an  over- 
valuation; the  other,  an  illegal  as- 
sessment of  the  personalty,  and 
while  'not  separately  nunibered, 
they  were  distinctly  stated;  that 
the  act  making  the  assessment 
complained  of  illegal  (Chap.  679, 
Laws  of  1886)  being  general,  judi- 
cial notice  would  oe  taken  of  its 
provisions,  and  it  was  not  neces- 
sary to  set  it  forth  in  the  petition. 

Id, 

7.  Also,  hdd,  that  the  order  was  re- 
viewable here.  Id, 


CODES. 

See  Code  op  Civil  Procedukk. 
Code  op  Criminal  Procedure. 
Penal  Code. 
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Beiifo  V.  MoTU.  215 
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Co.  V.  JSitfke,  854 

Huetis  V.  Aldridge,  SOS 

Harrteon  v.  U.  T.  Co.  d2t^ 

Hayden  v.  Pierce.  512 

Hustie  V.  Aldridge,  508 

In  re  Hun.  472 

Greenblatt  v.  Hermann.  18 


CODE  OF  CRIMINAL  PROCED- 
URE. 

§  154.    Deyoe  v.  Woodworth.        448 


COLLATERAL    INHERITANCE 
TAX  ACT. 

1.  The  object  of  the  amendment  of 
1887  (Chap.  713.  Laws  of  1887)  to 
the  Collateral  Inheritance  Tax  Act 
was  to  impose  a  succession  tax, 
with  respect  to  property  of  non- 
resident decedents  within  this 
state,  and  the  tax  is  laid  only  in 
case  property  of  a  non-resident 
decedent  within  the  state  passes 
to  a  collateral  relative  or  a  stranger 
in  blood.    In  re  Jamee.  t 

2.  Where,  by  the  will  of  a  non-resi- 
dent testator,  who  died  while  said 
act  was  in  operation,  leaving 
property  in  his  place  of  domicUe 
and  in  this  state,  legacies  were 
left  to  collateral  relatives,  held, 
that  it  did  not  lie  with  the  officers 
of  the  state  to  say  which  part  of 
the  testator's  estate  shall  be  ap- 
propriated to  the  payment  of  the 
legacies,  but  the  executor  has  that 
right  and  may  pay  them  out  of 
the  foreign  estate  and  so  save  the 
estate  here  from  the  payment  of  a 
succession  tax  under  said  act.   Id, 

8.  It  was  not  the  intent  of  the  act  to 
reach,  for  the  purposes  of  taxa- 
tion, any  personal  property  not 
within  the  state,  either  in  fact  or 
because  of  the  domicile  here  of  its 
owner.  Id. 

4.  The  legal  eittu  of  that  species  of 
property  represented  by  certifi- 
cates of  corporate  stock  is  where 
the  corporation  exists  or  where 
the  shM^holder  has  his  domicile. 

Id. 
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6.  A  citizen  of  the  Kingdom  of 
Great  Britain,  and  who  was  there 
domiciled,  died  leaving  a  will, 
made  at  his  place  of  domicile,  and 
leaving  a  large  amount  of  prop- 
erty lx>th  in  that  country  and  in 
this  state.  By  his  will,  legacies 
were  given  to  collateral  relatives 
and  the  residuary  estate  to  the  ex- 
ecutors in  trust  for  the  benefit  of 
the  testator's  two  brothers.  The 
property  which  tlie  testator  died 
possessed  of  in  Great  Britain 
was  largely  in  excess  of  the 
amount  of  said  legacies;  a  portion 
of  them  the  executor  had  paid 
out  of  said  property  and  had  de- 
clared his  determination  to  pay 
the  balance  out  of  the  same,  leav- 
ing the  property  here  to  go  into 
the  residuary  estate.  Held,  that 
the  legacies  were  not  liable  to 
taxation  under  said  act.  Id. 

6.  The  testator  owned  stock  and 
bonds  of  foreign  corporations. 
The  certificates  of  stock  and  the 
bonds  were,  at  the  time  of  his 
death,  in  this  state.  Held,  that 
they  were  not  property  in  this 
state  within  the  meaning  of  said 
act,  and  so  could  not  properly  be 
included  in  the  valuation  of  the 
testator's  estate  here  for  fhe  pur- 
poses of  taxation  under  the  act. 

Id. 

COMMISSIONERS  OF  LAND 
OFFICE. 

See  Patents  for  Land.^ 


COMPLAINT. 
See  Pleading. 

COMPROMISE. 

No  advantage  may  be  taken  of 
offers  made  by  way  of  compro- 
mise of  a  disputed  claim,  and  so, 
evidence  of  the  amount  fixed  by 
the  claimant,  in  an  ineffectual  at- 
tempt to  compromise,  as  the  sum 
he  was  willing  to  take,  is  not  com- 
petent against  him  in  an  action 
wherein  the  amount  of  his  claim 
is  in  question.    Tennant  v.  Dudley. 

504 


COMPTROLLER. 

1.  Under  the  provisions  of  the  act 
of  1893,  in  reference  to  the  re- 
demption of  lands  sold  for  taxes, 
which  authorizes  the  state  comp* 
troUer,  in  case  of  an  invalid  tax 
sale,  where  he  does  not  discover 
that  the  sale  was  invalid  until  after 
a  conveyance  of  the  land  sold  has 
been  executed,  **  on  application  of 
any  person  having  an  interest 
therein  at  the  time  of  the  sale,"  to 
cancel  the  sale  and  refund  the 
money  paid,  such  an  application 
may  not  be  made  by  the  owner  of 
the  land  at  the  time  of  the  sale, 
but  only  by  the  purchaser  at  the 
sale.    People  ex  rel,    v.    BoberU.. 

284 

3.  The  papers  presented  to  the  state 
comptroller  on  application  for  the 
redemption  of  a  certain  lot  sold  for 
unpaid  taxes,  bid  in  by  the  state 
and  then  conveyed  to  C.,  showed 
that  one  E.  had  erected  a  log 
house  upon  the  lot  before  the  sale, 
and  had  fenced  and  cleared  about 
an  acre  of  the  land;  that  he  lived 
in  the  house  when  the  time  to 
redeem  expired,  and  had  lived  in 
it  ever  since  its  erection  and  occu- 
pied the  land  as  his  home,  culti- 
vating the  ground  annually,  and 
had  raised  upon  other  parts  of  the 
lot  crops  of  various  kinds,  and 
cut  hay  from  it,  and  no  notice 
to  redeem  was  given  to  the  occu- 
pant; also,  that  notice  of  the  ap- 
plication was  given  to  C.  Upon 
these  facts,  no  reason  appearing 
to  the  contrary,  the  comptroller 
granted  the  application  on  certio- 
rari to  review  the  order.  Held^ 
no  error ;  that  the  occupancy 
proved  was  of  such  a  nature  as  to 
require  notice  to  the  occupant  be- 
fore the  tax  title  could  exclude 
redemption.  People  ex  rel.  v. 
Wemple,  478 

4.  On  a  subsequent  application  made 
to  the  comptroller  to  vacate  the  re- 
demption it  appeared  that  the 
original  application  which  waa 
made  to  his  predecessor  in  office 
was  resisted  by  C. ,  and  its  consid- 
eration agreed  to  be  postponed 
until  the  oetermination  of  an  eject- 
ment suit  brought  against  C,  in 
which  the  question  of  the  actual 
occupancy  of  the  lot  was  involved. 
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C.  succeeded  in  that  action  upon 
the  ground  that  an  accurate  siu*- 
vey  showed  that  the  house  of  K. 
was  not  upon  the  lot,  but  upon 
one  adjoining  it,  and  that  while 
that  judgment  was  in  force  the 
comptroller,  in  ignorance  of  the 
arrangement  with  nis  predecessor, 

f  ranted  the  order  of  redemption, 
he  comptroller  declined  to  vacate 
the  order  on  the  ground  of  want 
of  power.  Ueldy  no  error;  that  the 
action  of  that  officer,  so  far  as  it 
is  of  a  judicial  nature,  is  bounded 
and  controlled  by  the  strict  and 
limited  jurisdiction  conferred  by 
statute,  and  no  right  is  thereby 
given  to  him  to  vacate  his  own 
orders  except  in  the  single  case  of 
the  cancelation  of  a  tax  sale. 
(Chap.  120,  Laws  of  1873;  §  21. 
chap.  711,  Laws  of  1898.)  Id, 

CONSIDERATION. 

1.  JR  seems,  where  a  creditor,  whose 
demand  is  due,  is  requested  by  his 
debtor  to  extend  the  time  of  pay- 
ment, and  a  third  person  under- 
takes, in  consideration  of  forbear- 
ance being  given,  to  become  liable 
as  surety  or  otherwise,  and  the 
creditor,  although  he  enters  into 
no  enforcible  agreement,  does  in 
fact  forbear  for  a  reasonable  time 
in  reliance  upon  the  undertaking, 
this  furnishes  a  good  considera- 
tion for  the  collateral  agreement. 
Strong  v.  Sheffield,  892 

S.  In  an  action  against  defendant  as 
indorser  of  a  note  payable  on  de- 
mand, given  by  the  maker  to 
plaintiff  to  secure  an  antecedent 
indebtedness,  it  appeared  that 
there  was  no  request  for  forbear^ 
ance,  but  plaintiflP,  as  he  testified, 
agreed  that  he  would  not  pay  the 
note  away,  or  put  it  in  bank  for 
collection,  but  would  hold  it  until 
such  time  as  he  wanted  the  money, 
and  would  then  make  demand  for 
it,  and  upon  this  defendant,  at  the 
maker's  request,  indorsed  the  note. 
Ueld^  that  the  evidence  failed  to 
disclose  any  consideration  for  the 
indorsement.  Id. 

CONSTITUTIONAL  LAW. 

1.  While  the  state  holds  the  title  to 
lands  under  navigable  waters  in  a 


certain  sense  aa  trustee  for  the 
public,  it  is  competent  for  the 
legislature  to  authorize  and  regu- 
late grants  of  the  same  for  public 
or  such  other  purposes  as  it  may 
determine  to  be  for  the  best  inter- 
ests of  the  state.  Saunders  v.  N. 
T.  a  A  H,  R.  R.  R,  Co.  75 

2.  The  provisions,  therefore,  of  the 
General  Railroad  Act  (§§  25,  49, 
chap.  140,  Laws  of  1850),  empow- 
ering the  commissioners  of  the 
land  office  to  grant  to  any  railroad 
company  any  lands  belonging  to 
the  state  required  for  the  pur- 

goses  of  its  road,  as  applicable  to 
inds  under  navigable  waters,  are 
constitutional.  Id, 

3.  The  legislature  may  authorize  ft 
limited  use  of  sidewalks  in  front 
of  buildings  in  cities  and  villages, 
for  cellar  openings,  and  may  dele« 
gate  this  power  to  the  municipal 
authorities.    Jorgensen  v.  Squires. 

280 

4.  The  provisions  of  theact"toau« 
thorize  the  drainage  of  marsh 
lands"  (Chap.  844.  Laws  of  1868, 
amended  b}'  chap.  282.  Laws  of 
1869),  so  far  as  they  attempt  to 
confer  upon  the  corporation  or- 
ganized under  the  act  the  right  of 
property  in  the  lands  and  domin- 
ion over  the  waters  designated,  are 
repugnant  to  the  provision  of  the 
Federal  Constitution  (§  8,  art.  1), 
which  confers  upon  congress  the 
exclusive  power  to  regulate  for- 
eign and  interstate  commerce. 
Coxe  V.  State.  896 

5.  The  said  act  is  also  violative  of 
the  provision  of  the  State  Consti- 
tution (g  16,  art.  8),  which  pro- 
vides that  no  local  or  private  bill 
shall  be  passed  embracing  more 
than  one  subject,  and  that  Siall  be 
expressed  in  the  title.  Id. 

6.  The  said  act  was,  therefore, 
wholly  ineffectual  to  divest  the 
state  of  its  ownership  of  the  lands 
under  water  referred  to  therein 
or  to  vest  any  right  in  or  title  to 
the  same  in  the  corporation.      Jd 

7.  The  natural  and  constitutional 
right  of  a  person  to  liberty  and 
property  is  not  absolute,  but  must 
yield  whenever  the  concession  Is 
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demanded  by  the  welfare,  health 
or  prcNsperity  of  the  state,  and 
while  tne  legislature  is  not  au- 
thorized to  enact  measures  which, 
under  the  mere  guise  of  a  pro- 
tection to  the  citizen,  restrain  him 
in  the  free  pursuit  of  a  lawful 
occupation,  legislation  that  is  cal- 
culated, intended,  convenient  or 
appropriate  to  protect  the  public 
health,  and  serve  the  public  com- 
fort and  safety,  is  within  the  leg- 
islative jurisdiction  and  discretion, 
and  the  exercise  of  this  discretion 
is  not  the  subject  of  judicial  re- 
view. People  ex  rel.  v.  Warden, 
etc.  529 

8.  The  courts  will  assume  that  the 
legislature,  by  the  passage  of  an 
act  affecting  the  citizen,  intended 
to  promote  the  public  interests, 
and  where  the  act  admits  of  two 
constructions,  one  of  which  makes 
it  applicable  in  furtherance  of 
those  interests,  that  construction 
will  be  given  to  it  which  thus  sus- 
tains it.  Id. 

9.  The  constitutionality  of  a  statute 
is  not  to  be  determined  or  affected 
bjr  the  manner  in  which  its  pro- 
visions are  carried  out  by  those 
upon  whom  is  devolved  that 
duty.  Id. 

10.  The  act  of  1892  (Chap.  602,  Laws 
of  1892),  providing  for  the  exam- 
ination and  registration  of  "em- 
ploying or  master  plumbers" 
within  the  localities  named,  and 
making  it  a  misdemeanor  for  any 
person  to  engage  in  that  "trade, 
business  or  calling"  without  such 
registration,  is  constitutional. 
(Peckham,  O'Brien  and  Bart- 
LETT,  JJ.,  dissenting.)  Id. 


CONSTRUCTION. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  2752)  pro- 
viding for  the  sale  of  a  dece- 
dent's real  estate  for  the  pay- 
ment of  his  debts,  while  it  is 
required  that  the  petition  shall 
"set  forth  as  nearly  as  the  peti- 
tioner can  upon  diligent  inquiry 
ascertain  *  *  *  the  names  of 
all  the  heirs  and  devisees  of  the 
decedent,"  where  the  petition  avers 
that  ceitain  persons    named  are 


heirs,  the  fair  construction  of  the 
language  is  that  the  persons  named 
are  "  all  the  heirs;"  and  so,  an  ex- 
press averment  to  that  effect  is  not 
essential.    OreenMatt  v.  Hermann. 

13 

2.  As  to  whether,  conceding  the  rule 
of  construction  to  be  otherwise, 
the  omission  of  the  express  aver- 
ment would  invalidate  the  pro- 
ceedings where  it  appeared  that  in 
fact  the  persons  named  were  all  the 
heirs,  quarre.  Id. 

3.  Where  a  devise  or  bequest  over 
is  not  dependent  upon  the  death 
simply  of  the  original  beneficiary, 
but  upon  death  without  issue  or 
without  children,  the  death  re- 
ferred to.  in  the  absence  of  any- 
thing in  other  portions  of  the  will 
tending  to  show  a  contrary  intent, 
will  be  considered  as  a  death  in 
the  lifetime  of  the  testator.  WatJi- 
ban  v.  Cope.  287 


CONTEMPT. 

1.  A  person  who,  after  the  court  has 
decided  to  restrain  the  doing  of  an 
act  and  with  knowledge  of  the  de- 
cision, does  the  act  may  be  guilty 
of  contempt,  although  the  decision 
has  not  been  formulated  into  an 
order  or  writ.  People  ex  rel.  v. 
Pice.  249 

2.  In  1891  the  board  of  county  can- 
vassers of  Dutchess  county  re- 
turned a  statement  of  the  result  of 
the  votes  for  senator,  which  the 
county  clerk  refused  to  attest  as 
required  by  the  statute.  The 
board  thereupon  appointed  M.,  one 
of  its  members,  secretary,  who 
signed  and  attested  the  statement, 
which  was  duly  filed  >vith  the  state 
board  of  canvassers.  An  applica- 
tion to  the  Special  Term  for  a  writ 
of  mandamus  directed  to  the  mem- 
bers of  that  board  was  based  upon 
the  claim  that  the  paper  so  filed 
was  defective,  erroneous  and  in- 
valid because  not  signed,  certified 
to  and  transmitted  by  the  county 
clerk,  and  that  it  was  an  illegal 
and  erroneous  canvass  of  the  re- 
turns of  the  inspectors  of  election, 
which  showed  that  D.,  the  candi- 
date who,  by  the  stntement,  was 
shown  to  have  the  minority  of  the 


744 


INDEX. 


votes  had  in  fact  the  majority. 
This  was  not  denied  by  defend- 
ants, nor  was  any  explanation 
made  as  to  the  manner  of  reaching 
the  result  appearing  in  the  M.  re- 
turn; defendants  claiming  that  re- 
turn to  be  the  legal  one,  which 
could  not  be  questioned.  The 
Special  Term,  after  hearing  the 
parties,  granted  a  writ  of  peremp- 
tory mandamus  commanding  de- 
fendants to  issue  a  certificate  of 
election  to  the  office  of  senator  in 
the  district  which  included  said 
county,  disreearding  the  return 
signed  by  M.y  and  that  instead 
thereof  they  consider  only  such 
return  from  the  county  as  might 
thereafter  be  made  and  filed  Ti)y 
the  county  clerk.  On  the  day  this 
order  was  made  the  parties  signed 
a  written  stipulation  which  pro- 
vided for  the  taking  of  an  im- 
mediate appeal  to  the  General 
Term  and  for  a  further  and  im- 
mediate appeal  by  the  defeated 
party  to  the  Court  of  Appeals; 
also  for  suspension  by  defendants 
of  their  proceeiiings  for  the  can- 
vass of  the  votes  until  the  decision 
of  the  Court  of  Appeals,  and  that 
the  canvass  should  be  completed 
and  the  certificate  of  its  result 
made  in  accordance  with  the  decis- 
ion. Another  and  corrected  return 
was  thereafter  received  by  defend- 
ants. The  order  was  affirmed  by 
the  Greneral  Term,  and  on  appeal 
to  this  court,  it  was  modified  by 
striking  out  the  provision  requir- 
ing a  return  to  be  certified  to  and 
to  come  from  the  county  clerk,  and 
was  affirmed  as  modified.  In  the 
opinion  of  the  court  it  was  declared 
that  the  state  board  could  not  itself 
inquire  into  the  allegations  as  to 
the  manner  of  making  the  M.  re- 
turn, but  that  *'  if  another  return 
should  be  duly  sent  to  the  board, 
properly  authenticated  and  con- 
taining the  result  of  the  legal  action 
of  the  county  board  of  canvassers 
the  state  board  could  canvass  it." 
On  the  evening  of  the  day  the  de- 
cision and  order  of  this  court  was 
handed  down,  and  before  the  re- 
mittitur was  filed,  the  state  board 
met  and  proceeded  to  canvass  the 
votes  for  senator  using  for  that 
purpose  the  M.  return.  Previous 
to  said  meeting  the  opinion  and 
order  of  this  court  were  read  or 
otherwise  made  known  to  defend- 


ants. In  proceedings  to  punish 
defendants  for  alleged  contempt  of 
court,  it  was  adjudged  that  they 
were  guilty  of  contempt  in  diso- 
beying the  order  of  the  court,  but 
that  the  disobedience  was  not  will- 
ful, and  they  were  fined  the  amount 
of  complainants*  costs  and  ex- 
penses. Held,  that  the  order  in  the 
mandamus  proceedings  appealed 
from  having  been  affirmed  save  so 
far  as  it  required  the  return  of  the 
county  board  to  be  made  and  cer- 
tified by  the  county  clerk,  it  stood 
unaffected  as  a  direction  to  disre- 
gard the  M.  return,  and  in  disobey- 
ing that  order  and  also  disregard- 
ing the  decision  of  this  court  the 
members  of  the  state  board  were 
guilty  of  contempt  (Code  Civ.  Pro. 
1 14,  subd.  8);  that  they  by  their 
stipulation  waived  the  right  to 
raise  the  objection  that  the  Special 
Term  had  no  power,  under  the 
Code  of  Civil  Procedure  (§  605),  to 
make  an  order  restraining  the  ac- 
tion of  the  state  board.  Id. 

8.  Also  held,  the  fact  that  no  writ  of 
mandamus  was  issued  under  the 
Special  Term  order  was  immate- 
rial; that  the  contempt  consisted 
in  the  fact  that  defendants,  know- 
ing of  the  orders,  had  done  the 
thmg  which  the  issuing  of  the  writ 
was  intended  absolutely  to  pre- 
vent. Id. 

4.  D.,  the  candidate  for  senator,  who 
by  the  M.  return  appeared  to  have 
the  minority  of  the  votes,  but  who 
by  the  other  return  appeared  to 
have  the  greatest  number,  having 
died,  the  proceedings  against  the 
state  board  were  instituted  by  vo- 
ters in  the  senatorial  district  which 
included  Dutchess  county.  Held, 
that  the  relators  had  the  right  to 
institute  the  proceedings.  Id, 


CONTRACT. 

.  The  relator  entered  into  a  contract 
with  the  city  of  Syracuse  to  con- 
struct a  sewer.  The  contract  pro- 
vided that  no  payment  shall  be 
made  "  until  the  cost  of  the  work 
shall  have  been  assessed  upon  and 
collected  from  the  taxpayers 
liable."  The  sewer  was  com- 
pleted, accepted  and  used  by  the 
city,    and    its    common    council 
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adopted  a  resolution  directing  the 
city  assessors  to  assess  the  costs 
upon  the  abutting  property.  This 
was  done;  only  a  portion  of  the 
assessment  was  collected,  and 
nothing  further  was  done  to  en- 
force It.  The  common  council, 
by  resolution,  declared  its  inten- 
tion to  issue  improvement  bonds, 
as  authorized  by  the  city  charter, 
to  pay  for  the  work,  but  this  was 
not  done.  Held,  that  the  relator 
was  entitled  to  a  mandamus  re- 
quiring the  city  authorities  to 
complete  the  collection  of  the  as- 
sessment or  to  issue  the  bonds. 
People  ex  rel.  v.  Mayor,  etc.,  of 
Syracuse.  63 

2.  The  contract  provided  that  all 
plans,  explanations  and  directions 
necessary  to  carry  out  the  work 
should  be  given  by  the  city  en- 
gineer, and  upon  its  completion 
and  final  acceptance  by  the  engi- 
neer he  was  required  to  make  up 
a  final  account  and  return  the 
same  to  the  common  council, 
whereupon  it  was  provided  that 
that  body  "shall  receive  and, 
when  satisfactory,  approve  the 
same."  It  appeared  undisputedly 
that  the  engineer  gave  the  plans 
and  directions  as  required,  and 
that  the  contractor  followed  the 
directions.  The  engineer  returned 
the  amount  of  work,  etc.,  and  cer- 
tified the  account  to  be  correct, 
and  that  the  work  liad  been  per- 
formed according  to  the  contract. 
The  common  council  ratified  the 
acceptance.  Held,  that  the  return 
and  certificate  were  binding  on  the 
parties,  and  that  evidence  tend- 
mg  to  show  them  incorrect  was 
incompetent.  Id. 

3.  A  stipulation  to  reduce  a  valid 
written  contract  to  some  other 
form  does  not  affect  its  validity, 
and  the  stipulation  may  not  be 
used  by  either  of  the  parties  for 
the  purpose  of  imposing  upon  the 
other  additional  burdens  or  obliga- 
tions, or  of  evading  the  perform- 
ance of  any  of  the  provisions  of 
the  contract.  Sanders  v.  P.  B.  F. 
Co.  209 

4.  This  rule  applies  where,  by  means 
of  letters  and  telegrams  exchanged 
between  the  parties,  a  clear  and 
definite  proposition,  containing  all 
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the  requirements  of  a  completed 
contract,  is  made  by  one  and  ac- 
cepted by  the  other,  with  an  un- 
derstanding that  the  agreement 
shall  be  expressed  in  a  formal 
writing.  Id, 

5.  Where,  therefore,  in  such  a  case 
one  of  the  parties  refuses  to  exe- 
cute the  formal  agreement,  unless 
certain  material  conditions  and 
provisions  are  inserted  therein  not 
contemplated  or  embraced  in  the 
correspondence,  to  which  modifi- 
cation the  other  party  declines  to 
assent,  the  former  is  still  boimd 
by  the  contract  as  made  by  the 
correspondence.  Id. 

6.  Plaintiffs  submitted  to  defendant 
a  proposition  in  writing  to  sell  and 
deliver  to  it  certain  carloads  of 
apples,  the  proposition  specifying 
the  kind,  quality,  price,  time  and 
manner  of  delivery,  which  propo- 
sition, after  correspondence  by  let- 
ter and  telegraph,  containing  pro- 
posed moditications  on  the  one  side 
and  assent  thereto  on  the  other, 
was  accepted  as  modified,  with 
the  understanding  that  a  formal 
contract  should  be  executed.  On 
presentation  of  a  contract,  pre- 
cisely in  the  terms  agreed  to,  de- 
fendant refused  to  execute  it 
unless  certain  material  modifica- 
tions not  referred  to  in  the  corre- 
spondence were  inserted,  and, 
upon  plaintiffs'  declining  to  assent 
thereto,  defendant  notified  them 
that  it  had  placed  its  order  else- 
where. In  an  action  to  recover 
dtmiages,  held,  that  a  valid  and 
binding  contract  was  entered  into 
by  means  of  the  correspondence, 
and  the  obligations  of  the  parties 
thereunder  was  not  affected  by 
the  failure  to  execute  the  formal 
instrument;  and  that  for  damages 
resulting  from  defendant's  breach 
of  the  contract  defendant  was 
liable.  Id. 

7.  To  bring  a  case  within  the  rule 
that  where  an  agreement  is  per- 
sonal, depending  upon  the  learn- 
ing, skill  or  other  characteristic  of 
the  contracting  party,  the  duty  of 
performance  rests  upon  him  indi- 
vidually and  may  not  be  deputed 
to  another,  it  must  appear  from 
the  contract  itself,  or  it  must  in- 
evitably suggest  that  a  personal 
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confidence  or  trust  was  reposed  in 
him.    Nixon  v.  Zuriealday       300 

8.  /*  uetM,  where  a  creditor,  whose 
demand  is  due,  is  requested  by  his 
debtor  to  extend  the  time  of  pay- 
ment, and  a  third  person  under- 
takes, in  consideration  of  for- 
bearance being  given,  to  become 
liable  as  surety  or  otherwise,  and 
the  creditor,  although  he  enters 
into  no  enf  orcible  agreement,  does 
in  fact  forbear  for  a  reasonable 
time  in  reliance  upon  the  under- 
taking, this  furnishes  a  good  con- 
sideration for  the  collateral  agree- 
ment.    Strang  v.  Sheffield.        392 

9.  Where  a  written  contract  is  com- 
plete on  its  face  and  clear  and 
unambiguous  in  its  terms,  oral 
evidence  is  not  admissible  to  vary 
or  contradict  the  writing.  Bbuse 
V.  Walch.  418 

10.  B  seems,  such  evidence  is  com- 
petent where  the  language  of  the 
contract  is  ambiguous  or  its 
terms  obscure  because  of  the 
use  of  technical  phrases.  It  is 
simply  admissible,  however,  to 
explain  the  ambiguity  or  show 
the  meaning  of  the  technical 
terms,  and  thus  to  enable  the 
court  to  understand  the  contract 
as  written,  but  not  to  contradict 
or  vary  the  instrument.  Id. 

XI.  Where  a  debtor  transfers  prop- 
erty to  a  third  person,  in  con- 
sideration of  an  agreement  of  the 
latter  to  assume  and  pay  the  debt, 
and  he  thereupon  promises  the 
creditor  to  pay,  he  makes  the  debt 
his  own,  and  so  assumes  an  inde- 
pendent duty  of  payment  irrespec- 
tive of  the  liability  of  the  princi- 
Sal  debtor,  and  becomes  primarily 
able  for  the  discharge  of  the 
debt.  First  Nat.  Bank  v.  Chal- 
mers. 482 

12.  Such  an  agreement,  therefore; 
is  not  simply  a  promise  to  answer 
for  the  debt  or  default  of  another; 
and  so,  is  not  witliin  the  pro- 
vision of  the  Statute  of  Frauds. 

Id. 

As  to  construction  of  contracts 

and  sufficiency  of  excuse  for  abandon- 
ment thereof. 

See  Cronin  v.  Tebo  (Mem.).        660 


Ab  to  sufficiency  of  proof  pf 

damoffes   resulting  from  failure  to 
perform  building  contract. 
See  CharUon  v.  Seoville  (Mem.). 

691 
SeeBonn, 
Cabribb. 
Covenant. 
Inburancb  (FmE). 
Lease. 

Beformation  op  Contbactb. 
Sales. 
Specific  Perforicance. 

CORPORATIONS. 

1.  The  legal  situs  of  that  species  of 
proper^  represented  by  certifi- 
cates of  corporate  stock  is  where 
the  corporation  exists  or  where 
the  shareholder  has  his  domicile. 
In  re  James,  6 

2.  Under  the  provisions  of  the  law 
governing  the  taxation  of  corpo- 
rations (Qiap.  456,  Laws  of  1857), 
which  requires,  in  order  to  ascer- 
tain the  capital  subject  to  taxa- 
tion, that  all  the  property  owned 
by  a  corporation,  both  real  and 
personal,  shall  be  valued,  and  that 
from  the  aggregate  the  assessed 
value  of  the  real  estate  be  de- 
ducted, in  determining  the  value 
of  the  real  estate  the  assessors  are 
not  bound  by  the  assessed  valua- 
tion. This  does  not  necessarily 
show  the  full  value,  and  the  as- 
sessors may  legally  disregard  it, 
and  estimate  the  real  estate  at  its 
actual  value,  although  this  ex- 
ceeds the  assessed  valuation. 
People  ex  rd.  v.  Barker.  94 

3.  While  a  corporation  pK>ssesses  not 
only  the  powers  specifically 
granted  to  it  in  terms  by  its 
charter,  but  also  the  powers  **  nec- 
essary to  the  exercise  of  the 
powers  so  enumerated  and  given  '* 
(1  R.  S.  100,  §  3),  and  while  this 
necessity  is  not  an  absolute  and  in- 
dispensable one,  but  includes  such 
incidental  powera  as  are  reason- 
ably necessary  to  enable  it  to  per- 
form its  corporate  functions,  it 
does  not  include  powers  which  are 
merely  convenient  or  useful  and 
not  essential  to  the  business. 
People  ex  rel.  v.  Campbell.  166 

4.  Unless  some  special  fund  haa 
been  provided  for  the  payment  of 
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the  obligations  of  a  corporation 
not  yet  due,  or  unless  some  special 
liquidation  thereof  has  been  or- 
dered by  it,  a  director  owes  it  no 
duty  to  buy  in  the  obligations, 
and  in  the  absence  of  any  fact  or 
circumstance  charging  him  with 
a  present  duty  to  act  for  it,  which 
duty  is,  or  may  be,  inconsistent 
with  a  personal  purchase,  he  may 
purchase  for  himself,  and  although 
he  purchases  the  obligations  at 
less  than  their  face,  he  may  en- 
force them  for  the  full  amount 
against  the  corporation.  Seymour 
V.  S.  R  G.  Asm,  333 

5.  Even  if  such  a  purchase  be  void- 
able at  the  election  of  the  corpora- 
tion, that  election  must  be  made 
promptly  upon  sufficient  knowl- 
edge of  the  facts.  Id. 

6.  A  corporation  having  been  organ- 
ized under  the  act  "to  authorize 
the  drainage  of  marsh  lands" 
(Chap.  844,  Laws  of  1868,  amended 
by  chap.  282,  Laws  of  1869),  and 
it  having  assumed  and  exercised 
corporate  powers  thereunder,  Tield, 
that  it  became  a  corporation  de 
facto  if  not  dejure,  and  it  required 
the  judgment  of  a  competent 
court  or  an  express  act  of  the 
legislature  to  terminate  its  exist- 
ence.    Coxe  V.  StaU,  896 

7.  The  corporation  accepted  the 
powers  and  franchises  conferred 
by  the  act  and  paid  into  the  state 
treasury  the  amount  fixed  by  the 
commissioners  appointed  under 
the  act,  as  the  value  of  the  state 
lands  under  water  sought  to  be 
granted  by  the  state  to  it,  and 
tiiereafter  the  powers  and  fran- 
chises so  sought  to  be  conferred 
having  been  taken  away  by  the 
Repealing  Act  of  1875  (Chap.  257, 
Laws  of  1875),  held,  that  the  com- 
pany had  a  just  claim  against  the 
state  for  the  amount  so  paid;  and 
that  a  receiver  of  the  corporation 
appointed  by  order  of  the  court 
had  a  sufficient  standing  to  en- 
force the  claim.  Id. 

8.  An  injunction  lies  to  restrain 
the  simulation  and  use  by  one  cor- 
poration of  the  name  of  a  prior 
corporation  which  tends  to  create 
confusion,  and  to  enable  the  later 
corporation  to  obtain  the  business 


of  the  prior  one.     0.  8.  Higgin§ 
Go,  V.  Higgins  Soap  Go.  462 

9.  In  1846,  C:!harle8  S.  Higgins  com- 
menced the  business  of  manu- 
facturing soap,  which  busineM 
was  continued  by  him  and  by  bis 
son,  Charles  S.  Higgins,  who  suc- 
ceeded to  the  business  upon  his 
father's  death,  down  to  1890, 
when  plaintiff,  a  corporation 
organized  by  the  son  ana  others, 
purchased  the  business,  with  the 
good  will,  labels,  trade  marks, 
etc.  The  business  was  very 
valuable,  and  plaintiff  and  it« 
predecessor  expended,  subsequent 
to  1879,  $300,000  in  advertising. 
The  manufactured  article  was 
well  known  to  the  trade  as  "  Hig- 
gins Soap,"  and  among  the  labels 
transferred  was  one  bearing  those 
words,  and  the  word  "Hiffgins" 
was  upon  many  of  the  labels. 
Plaintiff  was  sometimes  known  as 
the  "Higgins  Soap  Company," 
and  letters  for  plaintiff,  containing 
orders  for  its  goods  and  relating 
to  its  business  matters,  were  sent 
directed,  ''Higgins  Soap  Com- 
pany," "Charles  S.  Higgins  Soap 
Co.'*  and  "Chas.  Higgins  Co.^* 
Higgins  was  a  director  of  the 
plaintiff  and  its  president  for  a 
year,  when  he  was  displaced  from 
that  position  and  ceased  to  be  a 
director.  In  his  bill  of  sale  to 
plaintiff,  he  reserved  the  right  to 
engage  in  the  business  of  making 
soap,  if  plaintiff  should  terminal 
his  employment,  and  in  1892  he 
and  othera  organized  the  corpora- 
tion defendant  in  New  Jersey  to 
carry  on  the  soap  business,  of 
which  Higgins  was  president. 
Defendant  commenced  the  manu- 
facture, having  its  factory,  prin- 
cipal office  and  place  of  business 
in  this  state;  it  put  up  soap  in 
bars;  on  the  bars  and  wrappers 
were  impressed  the  words,  '*  Hig- 
gins Soap  Company,  ♦  *  » 
Charles  S.  Higgins,  Presdt."  In 
an  action  to  restrain  the  use  in 
this  state  by  defendant  of  its  cor- 
porate name  "Higgins  Soap  Com- 
pany," it  also  appeared  that,  in 
consequence  of  the  use  of  the  name, 
confusion  had  arisen.  Zfi?W,  that 
plaintiff  was  entitled  to  the  relief 
sought;  that  defendant  was  a 
distinct  person  in  law  from  Charles 
S.   Higgins,  and  it  stood,  in  re- 
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spect  to  the  question  hivolyed,  as 
if  he  had  never  been  a  director  or 
stockholder;  that,  therefore,  it  de- 
rived no  additional  immunity  from 
the  fact  that  the  name  *'  Higgins" 
in  its  corporate  name  was  t&t  of 
one  or  more  of  its  corporators,  or 
that  SLiL^  one  of  that  name  might 
engage  in  the  soap  business  unaer 
the  family  name,  or  had  consented 
to  the  use  of  the  name  by 
defendant.  Id. 

10.  In  an  action  by  a  trust  company, 
a  domestic  corporation,  to  recover 
back  taxes  paid  by  it  and  assessed 
upon  its  capital  stock  and  surplus, 
as  authorized  by  the  act  of  J857 
(Chap.  451,  Laws  of  1857),  it  ap- 
peared that  plaintiflf,  during  each 
of  the  years  in  which  the  assess- 
ments were  made,  presented  to  the 
tax  commissioners  a  statement  of 
its  condition,  which  showed  that 
except  for  one  year  its  property, 
after  deducting  ten  per  cent  of  its 
capital  and  ifi  real  estate,  was 
exempt  from  taxation;  that  the 
commissioners  reduced  but  refused 
to  cancel  the  assessments;  that 
plaintiff  protested  but  took  no 
proceeding  to  review  and  paid  the 
taxas.  nel(l,  that  the  commis- 
sioners had  jurisdiction  over  the 
plaintiff  and  the  subject-matter; 
and  so,  that  the  action  was  not 
maintainable.  U,  S.  Trust  Co.  v. 
Mayor,  etc.  488 

Where  return  on  certiorari  to 

teview  assessment  of  capital  of  a  cor- 
poration for  taxation  under  act  of 
1867  (Chap.  456,  Ixiws  of  1857)  did 
not  show  the  grounds  on  whim  the 
commissioners  proceeded,  but  it  ap- 
peared that  tliey  acted  exclusively  upon 
the  statements  made  by  petitioner, 
held,  that  an  assessment  in  excess 
thereof  was  error. 
See  People  ex  rel.  v.  Barker  (Mem.). 

638 
See  Cemetery  Associations. 

Foreign  Corporations. 

Insurance  (Fire). 

Manufacturing  Corporationb. 

Municipal  Corporations. 

Railroad  Corporations. 

Religious  Corporations. 


COUNTERCLAIM. 

Where,  in  an  action  on  contract,  a 
counterclaim  is  set  up  in  the  an- 


swer, and  plaintiff  recoTers  judg- 
ment, the  real  amount  in  contro- 
versy between  the  parties  is  not 
simply  the  sum  named  in  the 
judgment,  but  also  the  amount  of 
the  counterclaim  extinguished 
thereby;  and  so,  in  determining  as 
to  whether  the  judgment  is  appeal- 
able to  this  court,  the  amount  of 
the  counterclaim  is  to  be  added  to 
the  judgment.  Charlton  v.  Soo- 
tilU.  691 

COUNTY  COURT. 

1.  A  county  judge  has  no  authority 
or  control  over  the  action  of  as- 
sessors or  other  officers  or  bodies 
empowered  to  malie  assessments 
and  to  levy  and  impose  taxes, 
save  such  as  is  expres^y  given  by 
statute.    In  re  B.  M.  G.  L.  Co. 

228 

2.  Under  the  provision  of  the 
•'County  Act"  (§  16,  chap.  686 
Laws  of  1892),  giving  to  a  board 
of  supervisors  power  to  correct 
"  any  manifest  clerical  error  in  any 
assessment "  coming  before  it  for 
review,  "and  cause  to  be  refunded 
to  any  person  the  amount  collected 
from  him  of  any  tax  illegally  or 
improperly  assessed  or  levied," 
and  providing  that  "upon  the 
order  of  the  County  Court  it  shall 
refund  any  jsuch  tax,"  the  only 
power  given  to  that  court  is  to 
direct  the  refunding  of  an  illegid 
tax  that  has  been  paid;  this  does 
not  carry  with  it  by  Implication 
the  power  to  cancel  a  tax  before 
payment  or  to  restrain  its  collec- 
tion. Jd. 

8.  Accordingly  held,  that  an  order 
of  a  county  judge  was  void  which 
directed  the  board  of  supervisors 
of  the  county  to  cancel  a  tax  il- 
legally imposed  upon  a  corpora- 
tion by  the  action  of  the  board  in 
extending  a  tax  for  state  purposes, 
upon  the  assessments  for  which 
the  corporation  was  not  liable, 
and  restrained  the  collection  of 
such  tax.  Id. 

4.  It  seems,  that  as  no  application 
was  made  to  said  board  for  a  cor- 
rection of  the  error,  and  as  no  cor- 
rection was  made  by  it  while  in 
session,  its  power  over  the  matter 
was  ended,  and  could  not  be  called 
into  action  again  until  payment  of 
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the  tax;  and  that  tintil  an  applica- 
tion to  have  it  refunded  has  been 
made  to  the  board,  the  County 
Court  has  no  authority  to  make 
any  order  on  the  subject.  Id. 

COURTS. 

See  General  Term. 
Surrogates'  Courts. 
United  States  Courts. 

COURT  OF  APPEALS. 
See  Appeals. 


COVENANTS. 

^  The    taking    and    retaining 

paeeeision  of  demised  premises  by  Vie 
lessee^  which  tlie  lessor  caoenants  to  de- 
liver in  good  repair,  is  not  a  xoaiver 
of  the  right  to  recover  damages  for 
breach  of  the  covenant. 

See  TJiompsan- Houston  El.  Co.  ▼. 
Durant  L.  I.  Co.  84 


CRIMES. 

1.  Under  the  provisions  of  the  Penal 
Code  defining  the  crime  of  extor- 
tion (§g  552,  553),  and  that  defining 
the  offense  of  an  attempt  to  com- 
mit a  crime  (§  84),  a  person  may 
be  convicted  of  an  attempt  to  com- 
mit the  crime  of  extortion  where 
another,  from  whom  he  sought  to 
obtain  money  by  a  threat  to  accuse 
such  other  person  of  a  crime,  paid 
the  money,  but  in  so  doing  was 
not  induced  by  fear,  but  was  act- 
ing at  the  time  as  a  decoy  for  the 
police.     People  v.  Gardner.       119 

2l  The  offense  of  attempting  to  com- 
mit a  crime  as  defined  in  the  stat- 
ute depends  upon  the  mind  and 
intent  of  the  wrongdoer,  not  on 
the  effect  or  result  upon  the  person 
sought  to  be  coerced,  and  he  can- 
not protect  himself  by  showing 
that,  by  reason  of  some,  fact  un- 
known to  him  at  the  time  of  his 
criminal  attempt,  the  crime  at- 
tempted could  not  in  the  particu- 
lar instance  be  perpetrated.       Id. 


CRIMINAL  TRIAL. 

1.  Upon  the  trial  of  an  indictment 
for  an  attempt  to  commit  the  crime 


of  extortion,  a  witness,  called  for 
the  purpose  of  identifying  def end< 
ant  as  the  individual  in  company 
with  the  prosecutrix  upon  an  occa- 
sion having  a  material  bearing  on 
the  case,  testified  that  he  did  not 
know  him,  but  would  know  him 
if  he  saw  him.  Thereupon  defend- 
ant, by  direction  of  the  court  and 
against  the  objection  of  his  coun- 
sel, was  compelled  to  stand  up  and 
was  then  identified  by  the  wit- 
ness. Heild,  that  the  direction  was 
not  error;  that  this  was  not  a  vio- 
lation of  the  constitutional  provis- 
ions protecting  a  person  from  be- 
ing compelled  in  a  criminal  case 
to  be  a  witness  against  himself. 
(U.  S.  Const,  art.  5,  amendment; 
N.  Y.  Const,  art.  1,  §  6.)  People 
V.  Gardner.  119 

2.  If  was  proved  by  the  prosecution 
that  prior  to  the  time  oi  the  alleged 
offense  defendant  was  much  in  the 
company  of  A.,  the  prosecutrix; 
that  he  visited  her  at  her  house 
and  she  visited  him  at  his  house, 
and  that  he  frequently  rode,  visited 
saloons  and  drank  wine  with  her. 
Defendant  then  offered  testimony 
to  show  that  in  his  relations  witn 
A.  he  was  acting  under  the  direc- 
tions of  the  officers  of  the  Society 
for  the  Prevention  of  Crime,  whose 
agent  he  was.  This  testimony  was 
objected  to  and  excluded.  Held, 
error.  Id, 

As  to  sufUciency  of  effidence  to 

sustain  conviction  for  mvrder. 
See  People  Y.  Hampton  (^em.).  089 


DAMAGES. 

1.  It  seems,  where  a  building  erected 
for  business  purposes  is  rented  as 
a  whole  and  without  any  reference 
to  a  use  by  way  of.  sub- letting,  or 
that  is  not  the  primary  purpose 
contemplated,  the  damages  for 
breach  of  a  covenant  on  the  part 
of  the  lessor  to  repair  is,  as  a 
general  rule,  the  difference  in  the 
rental  value  of  the  premises  as 
they  are  and  as  they  would  have 
been  had  the  covenant  been  per- 
formed. T.-IL  Electric  Co.  v.  D. 
L.  d  L  Co.  34 

2.  It  seemly  where  an  action  for  libel 
is   commenced,   without  any  re- 
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quest  from  plaintiff  for  a  retrac- 
tion of  the  libelous  charge,  if  de- 
fendant promptly  thereaiter  pub- 
lishes a  fair  and  full  retraction, 
this  mav  be  proved  and  submitted 
to  the  Jury  in  mitigation  of  dam- 
ages. Turton  v.  li,  T,  Becorder 
&.  144 

8^  A  judgment  in  an  action  for  neg- 
ligence was  for  plaintiff  but  only 
for  a  nominal  amount;  a  motion 
for  a  new  trial  made  upon  the 
ground  that  if  plaintiff  was  en- 
titled to  anything  the  damages 
were  substantial  and  he  was  en- 
titled to  more  than  a  nominal 
amount  was  denied  and  the  order 
was  affirmed  by  the  General  Term. 
Heldy  that  the  matter  was  one  ad- 
dressed to  the  discretion  of  the 
court  below;  and  so,  the  judg- 
ment was  not  reviewable  here,  al- 
though the  verdict  might  appear 
grossly  inadequate.  Jung  v. 
Keuffd.  381 

A9  to  sufficiency  of  proof  of 

damages  resulting  from  failure  toper- 
form  building  contract. 

See   Charlton  v.  ScaviUe  (Mem.). 


DEBTOR  AND  CREDITOR. 

.  Where  a  debtor  transfers  prop- 
erty to  a  third  person,  in  consider- 
ation of  an  agreement  of  the  latter 
to  assume  and  pay  the  debt,  and 
he  thereupon  promises  the  cred- 
itor to  pay,  he  makes  the  debt  his 
own,  and  so  assumes  an  independ- 
ent duty  of  payment  irrespective 
of  the  liability  of  the  principal 
debtor,  and  becomes  primarily 
liable  for  the  discharge  of  the 
debt.     First  Nat,  Bank  v.  Chcd- 


2.  Such  an  agreement,  therefore,  is 
not  simply  a  promise  to  answer 
for  the  debt  or  default  of  another; 
and  so,  is  not  within  the  provis- 
ion of  the  Statute  of  Frauds.    Id. 

Bee  AfiBioNiiENT  (for  Benefit  of 
Creditors). 


DEED. 

1.  The  route  of  the  H.  R.  R.  Co., 
which  was   incorporated  in  1846 


(Chap.  316,  Laws  of  1840).  by  the 
map  filed  locating  its  road,  crossed 
a  large  bay  on  the  east  side  of 
the  Hudson  river,  requiring  a 
strip  of  land  in  the  bed  of  the 
river  below  high-water  mark,  of 
the  width  of  sevenUr -three  feet. 
P.,  the  then  owner  of  the  upland, 
executed  to  the  company  a  con- 
veyance of  the  strip.  There  was 
no  stipulation  in  the  deed  binding 
the  company  to  construct  a  cul- 
vert or  other  means  of  access  by 
water  from  the  bay  to  the  chan- 
nel of  the  river;  it  reserved,  how- 
ever, all  the  rights  of  the  grantor 
to  all  lauds  below  high-water 
mark,  except  that  portion  taken 
by  the  company  for  its  use  as 
then  located,  'fhe  company  cov- 
enanted that  the  grantor,  his  heirs 
and  assigns,  might  at  any  time 
erect  a  wharf  or  wharves  into  the 
river  and  connect  the  same  with 
the  property  line  of  the  road,  and 
that  it  would  make  and  prepare 
a  way  over  its  track  for  free 
passage  to  any  wharf  so  erected. 
Held,  that  by  the  deed  the  original 
riparian  rights  of  the  grantor,  ex- 
cept as  specially  provined  therein, 
were  cut  down  and  diminished  to 
such  an  extent  as  was  reasonably 
necessary  for  the  maintenance 
and  operation  of  the  road  upon 
the  seventy-three  feet.  Saunders 
V.  N.  T.  C.  dt  H.  R.  R  R  Co,  75 

a.  Where,  for  lands  taken  under 
the  act  providing  for  the  widen- 
ing and  improvement  of  North 
Second  street,  vo  the  city  of 
Brooklyn  (Chap.  559,  Laws  of 
1871),  an  award  was  made  to  one 
who  was  the  owner  of  the  land  at 
the  time  the  act  was  passed,  but 
who,  before  the  award  was  made, 
had  sold  and  conveyed  the  lot, 
of  which  the  land  taken  formed  a 
part,  by  full  covenant  deed,  pur- 
porting to  grant  "all  the  estate, 
right,  title  and  interest,  prooerty 
possession,  claim  and  demand  "  of 
the  grantor,  and  no  attempt  was 
made  by  the  city  to  take  pos- 
session until  eighteen  years  after 
the  passage  of  the  act,  when, 
through  various  mesne  convey- 
ances, all  substantially  similar, 
plaintiff  had  become  and  was  the 
owner,  field,  that  in  equity  the 
award  represented  the  portion  of 
the  lot  taken,  and  was  transferred 
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by  the  deeds,  and  so,  that  plain- 
tiff was  entitled  thereto  Magee 
V.  City  of  Brooklyn,  265 

3.  In  1836  a  map  of  the  village  of 
Olean  was  made,  on  which  was 
designated  the  streets  and  lots, 
which  map  has  since  been  recog- 
nized as  the  official  map  of  the  vil- 
lage. The  owner  of  lands  lying  on 
the  west  side  of  Union  street  con- 
veyed to  plaintiff  a  lot  bounded 
by  the  west  line  of  said  street, 
and  thereafter  conveyed  to  de- 
fendant land  lying  westerly  of 
and  adjoining  plaintiff's  lot. 
There  was  no  reference  to  said 
map  in  either  of  the  deeds.  In 
an  action  of  ejectment,  the  ques- 
tion was  as  to  the  location  of  the 
line  referred  to  in  plaintiff's  deed 
as  the  westerly  line  of  said  street. 
It  appeared  that  the  street  had 
been  an  open,  traveled  street  for 
more  than  fifty  years  and  was  in 
existence  before  the  map  was 
made;  it  had  never  been  opened 
to  the  width  laid  down  upon  the 
map,  but  the  westerly  line,  as 
opened  and  worked  and  as  indi- 
cated by  fences,  sidewalks  and 
trees,  was  twelve  feet  east  of  the 
line  as  laid  down  upon  the  map. 
Both  parties,  when  thejr  took 
their  deeds,  were  familiar  with 
the  actual  visible  location  and 
condition  of  the  street,  and  there 
was  evidence  tending  to  show 
that,  when  plaintiff  took  his  deed, 
the  measurements  were  made 
from  tne  westerly  side  of  the 
street  as  then  actually  opened  and 
used.  Held,  that  plaintiff  and  his 
grantor  had  the  right  to  de- 
termine whether  to  take  as  the 
boundary  the  line  of  the  street  as 
it  appeared  and  was  used,  or  as 
laid  down  on  the  map;  that  the 
question  as  to  what  was  that  deter- 
mination was  one  of  fact;  and 
that  the  evidence  justified  a  find- 
ing that  the  intention  was  to 
bound  the  lot  by  the  iine  as  it 
appeared.  Barrows  y.  Webster.  422 


DEPOSITIONS. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  870,  (t  seq.) 
providing  for  taking  the  deposi- 
tions of  tiie  parties  to  an  action  or 
other  persons    before   trial,    the 


deposition  of  a  party  who  is  sick 
or  infirm,  so  as  to  afford  reason- 
able ground  to  believe  that  he 
will  not  be  able  to  attend  the  trial, 
may  be  taken  before  trial;  the 
exception  of  parties  contained 
in  the  subdivision  of  the  section 
requiring  certain  special  circum- 
stances to  be  stated  in  an  affidavit 
for  the  purpose  of  taking  a 
deposition  (subd.  5,  §  872),  and 
among  them  the  fact  that  the 
person  to  be  examined  is  sick  and 
infirm,  was  inserted  to  exempt  the 
party  from  the  restrictions  of  that 
subdivision,  and  a  party  comply- 
ing with  the  other  sections  may 
perpetuate  his  own  testimony  by 
an  examination  before  trial.  P. 
L.  db  r.  Co.  V.  Siefke  354 


DEPUTY  SHERIFF. 
See  Sheriff. 


DEVISE. 

1.  The  will  of  K  gave  to  his  wife 
the  use  and  income  of  his  real 
estate  during  life,  the  same  to  be, 
as  stated,  "enjoyed,  accepted  and 
received  by  her  in  lieu  of  dower, 
and  in  addition  to  what  she  would 
have  as  doweress  if  this  devise 
was  not  so  made  to  her."  Held, 
that  the  devise  was  in  lieu  of 
dower ;  and  that  the  devisee 
having  accepted  the  provision 
made  was  not  entitled  to  dower. 
Nelson  v.  Brown.  384 

2.  The  will  of  W.  devised  certain 
real  estate  to  a  son  of  the  testator 
for  life,  with  power  to  devise,  but 
not  to  convey.  The  executor 
was  directed  to  collect  and  receive 
the  rents  and  profits  until  the 
devisee  became  of  a^e.  to  apply 
the  net  income  to  his  support 
and  education,  and  in  case  there 
should  be  a  surplus  to  add  the 
same  to  other  moneys  invested  for 
him  under  other  provisions  of  the 
will,  and  on  his  arrival  of  age  to 

Eay  him  the  whole  of  the  accumu- 
ited  sum.  Held,  that  the  devisee 
took  an  absolute  fee.  (1  R.  S. 
732,  733,  §  82,  et  seq.)  Deegan  v. 
Wade.  578 

See  Wills. 
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DEVISEES. 

In  an  action  brought  by  a  creditor  of 
a  decedent  to  reach  certain  real 
estate  of  which  he  died  seized, 
situate  in  another  state,  the  origi- 
nal complaint  was  based  upon  the 
theory  that  defendants,  who  were 
devisees,  had  fraudulently  con- 
spired to  defeat  the  claims  of 
creditors  by  means  of  a  sale  and 
conveyance  of  the  real  estate,  and 
the  parties  entered  into  a  stipula- 
tion allowing  plaintiff's  attorney 
to  serve  an  amended  or  supple- 
mental complaint  such  as  the  court 
had  power  to  authorize,  and  an 
amended  complaint  was  served 
setting  out  a  cause  of  action 
Against  defendants  as  devisees  to 
recover  the  proceeds  of  the  real 
estate,  based  upon  the  provisions 
of  the  Code  of  Civil  Procedure 
(^  1848,  et  9eq.\  making  devisees 
liable  for  the  debts  of  their  testa- 
tor and  providing  for  the  bringing 
of  actions  to  enforce  the  liability. 
Held,  that  the  amended  complaint 
was  authorized  by  the  stipulation, 
and  so  that  an  order  of  General 
Term,  reversing  an  order  of  Spe- 
cial Term,  which  denied  a  motion 
to  strike  out  the  amended  com- 
plaint, was  error,    Deyo  v.  Mom. 

216 

DOWER. 

1.  A  person  claiming  dower  by  title 
paramount  to  a  mortgage  upon 
the  real  estate  cannot  be  brought 
into  court  in  an  action  to  foreclose 
the  mortgage,  and  compelled  to 
test  the  validity  of  her  dower. 
NeUon  v.  Brown.  384 

2.  The  will  of  N.  gave  to  his  wife 
the  use  and  income  of  his  real 
estate  during  life,  the  same  to  be. 
as  stated,  "enjoyed,  accepted  and 
received  by  her  in  lieu  of  dower, 
and  in  addition  to  what  she  would 
have  as  doweress  if  this  devise 
was  not  so  made  to  her."  Ileld^ 
that  the  devise  was  in  lieu  of 
dower;  and  that  the  devisee  hav- 
ing accepted  the  provision  made 
was  not  entitled  to  dower.         Id. 

8.  Certain  real  estate  of  which  N. 
died  seized  was  subject  to  a  mort- 
gage executed  by  him,  but  in 
which  his  wife  did  not  join.     An 


action  was  brought'af  ter  the  death 
of  N.  to  foreclose  the  mortgage; 
his  widow  was  made  a  defendant 
and  was  served  with  summons  and 
complaint,  but  did  not  appear. 
The  complaint  contained  no  alle- 
gation in  reference  to  her  dower 
right,  except  the  general  averment 
that  defendants  "have,  or  claim 
to  have,  some  interest  in  or  lien 
upon  said  mortgaged  premises'* 
accruing  "subsequently  to  the 
lien  oi  said  mortgage."  The  judg- 
ment provided  tSat  the  premises 
be  sold  "subiect  to  the  dower 
therein  of  the  defendant,"  Mrs.  N. 
The  premises  were  purchased  by 
the  plaintiff  in  that  action.  In  an 
action  brought  by  Mrs.  N.  to  re- 
cover dower  in  said  real  estate, 
lidd,  that  the  proceedings  in  the 
foreclosure  suit  were  ineffectual  to 
determine  the  question  as  to  plain- 
tiff's right  of  dower;  and  that  de- 
fendant, who  was  the  grantee  of 
the  purchaser  at  the  sale,  was  not 
estopped  by  the  judgment  therein, 
or  by  the  purchase  under  it,  from 
questioning  that  right.  Id. 

DRUNKARD. 
See  Habitual  Drunkard. 


EASEMENTS. 

1.  A  grant  by  the  commissioners  of 
the  land  office  to  a  railroad  com- 
pany of  land  under  the  waters  of 
a  navigable  river  does  not  extin- 
guish or  impair  the  easements  or 
riparian  rights  of  the  owners  of 
the  uplands,  such  as  the  right  of 
access  to  the  navigable  part  of  the 
river,  the  right  to  make  a  landing, 
wharf  or  pier,  and  the  right  of 
passage  to  and  from  the  same. 
Saunders  v.  N.  T.  C.  db  H.  R  R. 
JR.  Co.  75 

2.  In  an  action  to  restrain  the  use  by 
defendant  of  a  road  running  oveV 
a  causeway  from  the  mainland  to 
Neptune  House  island  in  Long 
Island  sound,  owned  by  plainlifif. 
and  over  said  island  to  the  ferry 
landing  used  to  reach  Glen  island, 
defendant  claimed  the  road  to  be  a 
public  highway,  or  at  least  was 
subject  to  an  easement  of  passage 
vested    in    the    owners    of    Glen 
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island.  It  appeared  that  in  1853 
tlie  tlien  owner  of  Glen  island  en- 
tered upon  the  place  on  Neptune 
island  where  the  ferry  landing  now 
is  and  constructed  the  same;  that 
it  is  a  substantial  inclosure,  and 
that  he  and  his  grantees  have  con 
tinned  in  the  occupation  under  a 
claim  of  right  from  that  time  up 
to  the  commencement  of  this  ac- 
tion. The  trial  court  was  asked  bv 
defendant  so  to  find,  but  refused. 
Held,  error,  and  that  the  error  was 
material;  that  the  adverse  posses- 
sion of  the  ferry  landing  could  not 
well  be  severed  from  the  right  of 
way  to  the  mainland,  as  without 
that  right  the  landing  was  useless. 
ladin  v.  Starin.  453 


ELECTION  (OF  OFFICERS). 

1.  In  1891  the  board  of  county  can- 
vassers of  Dutchess  county  re- 
turned a  statement  of  the  result 
of  the  votes  for  senator,  which 
the  county  clerk  refused  to  attest 
as  required  by  the  statute.  The 
board  thereupon  appointed  M., 
one  of  its  members,  secretary, 
who  signed  and  attested  the  state- 
ment, which  was  duly  filed  with 
the  state  board  of  canvassers.  An 
application  to  the  Special  Term 
for  a  writ  of  mandamus  directed 
to  the  members  of  that  board,  was 
based  upon  the  claim  that  the 
paper  so  filed  was  defective,  er- 
roneous and  invalid .  because  not 
signed,  certified  to  and  transmitted 
by  the  county  clerk,  and  that  it 
was  an  illegal  and  erroneous  can- 
vass of  the  returns  of  the  inspect- 
ors of  election,  which  showed  that 
D.,  the  candidate  who,  by  the 
statement,  was  shown  to  have  the 
minority  of  the  votes  had  in  fact 
the  majority.  This  was  not  de- 
nied by  defendants,  nor  was  any 
explanation  made  as  to  the  man- 
ner of  *  reaching  the  result  ap- 
pearing in  the  M.  return;  defend- 
ants claiming  that  return  to  be 
the  legal  one,  which  could  not  be 
qiiestioned.  The  Special  Term, 
after  hearing  the  parties,  granted 
a  writ  of  peremptory  mandamus 
commanding  defendants  to  issue 
a  certificate  of  election  to  the 
office  of  senator  in  the  district 
which  includet^  said  county,  dis- 
regarding the  return  signed   by 
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M.,  and  that  instead  thereof  they 
consider  only  such  return  from  the 
county  as  mi^ht  thereafter  be 
made  and  filed  by  che  county 
clerk.  On  the  day  this  order  was 
made  the  parties  signed  a  written 
stipulation  which  provided  for 
the  taking  of  an  immediate  ap- 
peal to  the  General  Term  and  for  a 
further  and  immediate  appeal  by 
the  defeated  party  to  the  Court  of 
Appeals;  also  for  suspension  by 
defendants  of  their  proceedings 
for  the  canvass  of  the  votes  until 
the  decision  of  the  Court  of  Ap- 
peals, and  that  l^e  canvass  should 
be  completed  and  the  certificate 
of  its  result  made  in  accordance 
with  the  decision.  Another  and 
corrected  return  was  thereafter 
received  by  defendants.  The 
order  was  affirmed  by  the  General 
Term,  and  on  appeal  to  this  court 
it  was  modified  by  striking  out  the 
provisions  requiring  a  return  to  be 
certified  to  and  to  come  from  the 
county  clerk,  and  was  affirmed  as 
modified.  In  the  opinion  of  the 
court  it  was  declared  that  the 
state  board  could  not  itself  inquire 
into  tlie  allegations  as  to  the  man- 
ner of  making  the  M.  return,  but 
that  "if  another  return  should  be 
duly  sent  to  the  board,  ^properly 
authenticated  and  containing  the 
result  of  the  legal  action  of  the 
county  board  of  canvassers  the 
state  board  could  canvass  it."  On 
the  evening  of  the  day  the  decis- 
ion and  order  of  this  court  was 
handed  down,,  and  before  the  re- 
mittitur was  filed,  the  state  board 
met  and  proceeded  to  canvass  the 
votes  for  Senator,  using  for  that 
purpose  the  M.  return.  Previous 
to  said  meeting  the  opinion  and 
order-  of  this  court  were  read  or 
otherwise  made  known  to  •defend- 
ants. In  proceedings  to  puni.^^h 
defendants  for  alleged  contempt 
of  court,  it  was  adjudged  that 
they  were  guilty  of  contempt  in 
disobeying  the  order  of  the  court, 
but  that  the  disobedience  was  not 
willful,,  and  they  'were  fined  the 
amount  of  complainants'  costs  and 
expenses.  Held,  that  the  orders 
in  the  mandamus  proceedings  ap- 
pealed from  having  been  affirmed 
save  so  far  as  they  required  the 
return  of  the  county  board  to  be 
made  and  certified  by  the  county 
clerk,  it  stood  unaffected  as  a  di- 
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rection  to  disregard  the  M.  re- 
turn, and  in  disobeying  that  order 
and  also  disregarding  the  decision 
of  ttiis  court  the  members  of  the 
state  board  were  guilty  of  con- 
tempt (Code  Civ.  iSc.  §  14.  subd. 
8);  that  they  by  their  stipulation 
waived  the  right  to  raise  the  ob- 
jection that  the  Special  Term  had 
no  power,  under  the  Code  of  Civil 
Procedure  (§  605),  to  maKe  an 
order  restraining  the  action  of  the 
state  boasd.    People  ex  rd.  v.  Bice, 

260 

2.  Also,  hM,  the  fact  that  no  writ 
of  mandamus  was  issued  under 
the  Special  Term  order  was  imma- 
terial ;  that  the  contempt  consisted 
in  l^e  fact  that  defendants,  know- 
ing of  the  orders,  had  done  the 
tJimg  which  the  issuing  of  the 
writ  was  intended  absolutely  to 
prevent  Id. 

8.  D.,  the  candidate  for  senator,  who 
by  the  M.  return  appeared  to  have 
the  minority  of  the  votes,  but  who 
by  the  other  return  appeared  to 
have  the  greatest  number,  having 
died,  the  proceeding  against  the 
state  board  were  instituted  by 
voters  in  the  senatorial  district 
which  included  Dutchess  county. 
Eeld,  that  the  relators  had  the 
liglMt  to  institute  tiie  proceedings. 

4.  The  provision  of  the  Election  Law 
(§  104,  chap.  680,  Laws  of  1892), 
declaring  that  "the  name  of  any 
person  for  whom  the  voter  desires 
to  vote  for  any  office  named  on  the 
official  ballot  may  be  written  on 
the  official  ballot  which  the  voter 
proposes  to  vote/'  or  a  paster  con- 
taining one  or  more  such  names  or 
offices  may  be  pasted  thereon,  does 
not  limit  the  nght  of  the  voter  to 
the  offices  named  in  such  ballot, 
but  if  the  official  charged  with  the 
duty  of  preparing  the  ballot  omits 
to  print  thereon  the  name  of  an 
office  which,  under  th^  la\^,  is  to 
be  filled  at  the  election  for  which 
the  ballot  Is  prepared,  the  voter 
may  write  or  paste  thereon  the 
name  of  such  office,  and  of  the 
person  for  whom  he  desires  to 
vote  as  the  incumbent  thereof. 
Peoplf  e.r  rel.  v.  Village  of  Wappih- 
gers  FnUs.  616 


5.  The  board  of  trustees  of  the  vil- 
lage of  Wappingers  Falls,  acting 
under  the  authority  conferred  by 
the  general  act  for  the  incorpora- 
tion of  villages  (§  17,  chap.  291, 
Laws  of  1870),  passed  a  resolution 
that  a  police  justice  should  be 
elected  at  the  next  village  election, 
which  was  to  be  held  the  third 
Tuesday  of  March,  1890,  and  every 
four  years  thereafter.  At  such 
election  a  police  justice  was 
elected  for  the  full  term  specified; 
he  qualified  and  held  the  office  for 
a  short  time;  he  then  resigned,  and 
the  vacancy  remained  unfilled  for 
the  balance  of  the  term.  The 
official  ballot  for  the  annual  elec- 
tion held  the  third  Tuesday  of 
March,  1894,  did  not  contain  the 
■  name  of  that  office ;  the  relator, 
however,  received  forty-four  votes 
therefor,  that  being  the  whole 
number  of  votes  cast  for  the  office. 
Held,  that  a  writ  of  peremptory 
mandamus  was  properly  granted, 
requiring  the  board  of  trustees 
to  recognize  the  relator  as  a  police 
justice;  but  that  said  board  could 
not  be  compelled  to  fix  the  salary 
of  the  office,  as  that  was  a  matter 
within  their  discretion.  Id. 


EQUITABLE  CONVERSION. 

1.  The  holographic  will  of  G^  an 
illiterate  person,  contained  a  pro- 
vision by  which  he  gave  to  his.  wife 
' '  a  free  and  uncontrollable  use  and 
occupancy  "  of  certain  houses  and 
lots  as  long  as  she  continued  his 
widow.  It  she  ceased  to  be  such 
by  death,  then  the  premises  were 
directed  to  be  sold  and  the  proceeds 
equallv  divided  among  the  testa- 
tor's four  children  named  "or 
their  heirs."  If  the  widow  ceased 
to  be  such  by  marriage  then  the 
premises  were  directed  to  be  sold 
and  one-half  the  proceeds  to  be 
hers,  '*  to  be  used  for  her  comfort 
and  support  so  long  as  she  shall 
live,  and  then  it  shall  revert  back  " 
to  said  children,  the  other  half  to 
be  equally  divided  among  them 
"as  aforesaid."  In  an  action  for 
partition  of  the  premises  brought 
after  the  death  of  the  widow"  it 
appeared  that  the  children  named 
survived  the  testator;  two  of  them 
died  before  their  mother.  Held, 
that  there  was  no  equitable  con- 
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▼ersion,  but  the  fee  of  the  prem- 
ises vested  upon  the  testator's 
death  in  the  four  children;  that 
the  direction  to  sell  and  divide 
could  not  be  regarded  as  a  gift 
to  take  effect  upon  the  death  of 
the  widow,  but  simply  as  a  sug- 
gested mode  of  division  in  lieu  of 
legal  proceedings.  Miller  v.  Qil- 
bert,  68 

2.  The  will  of  J.  directed  his  execu- 
tors to  sell  his  residuary  estote, 
divide  the  same  into  seven  equal 
parts  and  pay  one  part  to  each  of 
the  testator's  six  sisters  and  the 
other  to  the  children  of  a  deceased 
brother.  The  testator  died  seized 
of  certain  real  estate  which  the  sole 
surviving  executor  advertised  for 
sale.  In  an  action  brought  by 
one  of  the  sisters  to  restrain  the 
sale,  it  appeared  that  all  of  the 
beneficiaries,  except  one  of  the  sis- 
ters and  one  of  the  children  of  the 
deceased  brother,  who  was  a 
minor,  joined  with  plaintiff  in  the 
request  not  to  sell,  and  that  an  in- 
junction restraining  the  sale  issue. 
Held,  that  the  direction  to  sell  con- 
tained in  the  will  was  imperative 
and  operated  to  convert  the  realty 
into  personalty;  that,  assuming 
the  request  amounted  to  an  elec- 
tion to  take  the  land  as  such,  the 
election  was  incomplete  because 
not  made  by  all  of  the  beneficiaries; 
and  so,  that  an  application  to  con- 
tinue a  temporary  injunction  was 
properly  denied.  McDonald  v. 
(/Mara.  566 

EQUITY. 

1.  Where  one  party  advances  money 
to  another  upon  the  faith  of  a  ver- 
bal agreement  by  the  latter  to  se- 
cure the  payment  by  a  mortgage 
on  certain  lands,  and  the  mortgage 
is  not  executed,  or  if  executed  is  so 
defective  or  informal  as  not  to  ef- 
fectuate the  purpose  of  its  execu- 
tion, equit3r  will  impress  upon  the 
land  a  lien  in  favor  of  the  creditor. 
Sprague  v.  Cochran.  104 

2.  The  Jurisdiction  of  a  court  of 
equity  depends  upon  the  position 
of  the  plaintiff  and  the  relief  he  is 
entitled  to  at  the  time  of  the  bring- 
ing of  his  action,  and  when  the 
lurisdiction  has  once  attached  it 
is   not    affected   by    subsequent 


changes  so  long  as  any  cause  of  ac- 
tion survives,  although  for  that 
there  may  be  an  adequate  remedy 
at  law.  Vail  Allen  v.  N.  T.  EL 
R.  R,Co.  174 

3.  After  the  commencement  of  an  ac- 
tion against  an  elevated  railroad 
company,  by  the  owner  of  prem- 
ises abutting  on  a  street  through 
which  said  road  runs,  to  restram 
the  operation  and  maintenance  of 
the  road  upon  the  street  and  for 
damages,  plaintiff  sold  and  con- 
veyed the  premises,  retaining  no 
interest  in  them,  and  without,  in 
terms*,  reserving  the  cause  of  ac- 
tion. Thereafter  defendants'  coun- 
sel, who  was  then  ignorant  of  the 
fact  of  sale  and  conveyance,  en- 
tered into  a  stipulation  referring 
the  issues  in  the  action.  On  tri^ 
before  the  referee  said  counsel 
asked  for  a  dismissal  of  the  com- 
plaint because  of  the  conveyance, 
on  the  ground  that  the  only  claim 
plaintiff  had  after  the  conveyance 
was  for  past  damages,  and  for  this 
he  had  an  adequate  remedy  at 
law;  the  motion  was  denied.  Held, 
no  error;  also  (EAiiii,  J.,  dissent- 
ing), that  plaintiff  was  entitled  to 
recover  damages  up  to  the  time  of 
the  sale.  (Andrews,  Ch.  J.,  Peck- 
ham  and  Gray,  JJ.,  concurring  in 
result;  they  holding  that  the  prin- 
ciple that  a  court  of  equity,  having 
once  obtained  lurisdiction,  could 
not  be  deprivea  thereof,  upon  the 
ground  that  the  sole  ground  upon 
which  plaintiff  could  invoke  fiiat 
equity  had  ceased  to  exist,  so  long 
as  there  remained  any  injury  to  be 
redressed,  although  as  to  that  there 
might  be  an  adeqtute  remedy  at 
law,  did  not  apply  where  the 
party,  by  his  own  voluntary  act, 
had  withdrawn  from  the  case  the 
main  fact  which  originally  was  the 
ground  upon  which  equity  juris- 
diction attached;  but  holding  that, 
by  virtue  of  the  stipulation,  the 
action  was  properly  proceeded 
with.)  Id, 

ESTOPPEL. 

1.  Defendant   contracted  to  sell  to 

Slaintiff  a  house  and  lot  known  as 
10.  237  Elizabeth  street  in  New 
York  city,  which  was  described  as ' 
being  twenty-three  feet  and  three 
inches  wide  on  said  street.  The 
premises  were  owned  in  1869  by 
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P.,  who  conveyed  to  S.,  describing 
them  as  in  the  contract.  The  house 
occupied  the  whole  front  and  there 
were  houses  covering  the  fronts  of 
the  adjoining  lots  on  each  side. 
S.  subsequently  mortgaged  •the 
premises  bv  a  description  which 
commenced  "at  a  point  on  the 
westerly  side  of  Elizabeth  street 
distant  123  feet  2  inches  northerly 
from  the  comer  of  Prince  and 
Elizabeth  streets,  running  thence 
northerly  along  said  westerly  line 
of  Elizabeth  street  20  feet,  3 
1-2  inches."  The  description 
closed  with  a  statement  iliat  the 
mortgaged  premises  were  "  the 
same  premises  which  were  con- 
veyed by  F.  to  S.,"  giving  the 
date  of  the  deed  and  tne  pUce  of 
record.  The  point  of  commence- 
ment was  in  fact  121  feet  2  inches 
north  from  said  corner.  The 
mprtgage  was  foreclosed;  V.,  a 
subsequent  grantee  of  the  fee 
subiect  to  the  mortgage,  was 
made  a  party.  The  complaint  in 
the  foreclosure  suit,  the  judg- 
ment therein  and  the  referee's 
deed  on  sale  followed  the  descrip- 
tion in  the  mortgage,  except  that 
the  reference  to  the  deed  to  S. 
was  omitted.  Defendant,  whose 
title  was  founded  on  the  referee's 
deed,  contracted  to  sell  the  prem- 
ises to  plaintiff,  who  refused  to 
accept  a  conveyance  because  of 
alleged  defect  in  title  to  the  two 
feet.  In  an  action  brought  to 
recover  back  the  purchase  money 
paid,  held,  that  while  the  descrip- 
tion by  metes  and  bounds  in  the 
mortgage  did  not  cover  the  two 
feet,  yet  the  reference  to  said«deed 
cured  the  defect,  and  the  whole 
description  was  sufficient  to  con- 
vey the  premises;  that  the  mort- 
gagee in  foreclosing  had  the  right 
to  rely  on  the  statement  in  the 
mortgage  and  to  assume  that  the 
particular  description  covered  the 
whole  premises;  and  so,  that 
altliough  the  reference  was 
omitted  in  said  complaint,  judg- 
ment and  referee's  deed,  the  mort- 
gagor and  all  claiming  under  any 
conveyance  by  him  subsequent  to 
the  mortgage  were  estopped  from 
asserting  title  to  any  portion  of 
the  premises,  and  that,  therefore, 
defendant  could  convey  a  good 
title  to  the  whole  lot.  Bernstein 
y,  Nealu,  347 


2.  The  record  of  a  judgment,  m 
order  to  conclude  either  of  the 
party  litigants,  must  be  conclusive 
upon   both.     Nelion   v.    Brown, 

884 

3.  In  an  action  to  recover  for  board 
furnished  D.,  defendant's  tcstii- 
trix,  these  facts  appeared:  Plaintiff 
and  his  wife,  at  the  request  of  D.. 
who  w^as  old  and  infirm,  took  i^p 
their  residence  in  her  house,  and 
the  wife  took  cai-e  of  her,  pre- 
paring her  meals,  etc.,  for  about 
five  years  until  her  death.  After 
such  death  plaintiff's  wife  brought 
an  action  against  defendant  for 
such  board  and  services,  alleging 
in  her  complaint  that,  by  special 
agreement  between  her  and  her 
husband,  she  was  given  by  him 
her  own  time  and  what  the  board 
was  worth.  On  the  trial  plaintiff 
was  a  witness  for  his  wife.  The 
claim  for  "board  was  disallowed] 
on  the  ground  that  the  wife  had 
failed  to  show  that  the  claim 
therefor  was  enforcible  in  her 
favor.  Held,  that  the  judgment 
was  not  a  bar  to  the  maintenance 
of  this  action;  that  the  fact  the 
plaintiff  was  a  witness  for  his  wife 
m  the  former  action,  to  establish 
her  claim  for  board,  might  have 
estopped  him  in  equity  liad  she 
succeeded  in  recovering  it,  but, 
as  she  failed,  there  was  no  such 
estoppel.    Stamps,  Franklin.  607 


EVIDENCE. 

1.  While  the  burden  of  proof  rests 
upon  a  bailor  charging  negligence 
against  the  bailee  where  goals  in 
his  hands  have  been  injured  by 
accident,  proof  of  the  nature  of 
the  accident  may  afford  prima 
facie  proof  of  negligence,  so  as  to 
require  proof  from  him  to  coun- 
teract its  effect.  Wintringham  v. 
Hayes.  1 

2,  Where,  in  an  action  for  services 
and  materials  furnished  to  de- 
fendant's yacht,  the  latter  set  up 
as  a  counterclaim  damage  alle^^ed 
to  have  resulted  from  plaintiff's 
negligence  in  the  performance  of 
a  contract  to  take  care  of  the 
yacht  while  out  of  commission, 
add,  that  proof  of  the  condition  of 
the  yacht  when  delivered  to  plain- 
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tiff,  the  nature  of  injuries  which 
she  subsequently  sustained,  and 
that  they  were  not  the  result  of 
ordinary  wear  and  tear,  made  out 
a  prima  facie  case  calling  upon 
plaintiff  for  evidence  to  rebut  the 
presumption  of  negligence.       Id. 

8.  Also  Tieid,  that  testimon^r  of  an 
expert  as  to  whether  the  injuries 
shown  to  have  been  sustained 
by  the  yacht  were  the  result  of 
ordinary  wear  and  tear  was  com- 
petent. Id. 

4.  After  evidence  had  been  given 
as  to  the  condition  of  the  yacht 
before  and  after  the  injury,  de- 
fendant, to  prove  the  amount  of 
damages,  called  a  shipwright  and 
put  to  him  a  hypothetical  question 
assuming  the  conditions  before 
and  after  the  injury,  and  asking 
what  it  would  cost  to  put  the  yacht 
in  as  good  condition  ns  it  was  be- 
fore the  injury.  The  question 
was  objected  to  and  excluded. 
Meld,  error;  that  the  opinion  of 
experts  was  proper  upon  the  sub- 
ject and  was  properly  called  for 
by  the  question.  Id. 

6.  The  relator  entered  Into  a  con- 
tract with  the  city  of  Syracuse  to 
construct  a  sewer.  The  contract 
provided  that  all  plans,  explana- 
tions and  directions  necessary  to 
carry  out  the  work  should  be 
given  by  the  city  engineer,  and 
upon  its  completion  and  final  ac- 
ceptance by  the  engineer  he  was 
required  to  make  up  a  final  ac- 
count and  return  the  same  to  the 
common  council,  whereupon  it 
was  provided  that  that  body 
"shall  receive  and,  when  satis- 
factory, approve  the  same."  It 
appeared  undisputedly  that  the 
engineer  gave  the  plans  and  direo- 
tions  as  required,  and  that  the 
contractor  followed  the  directions. 
The  engineer  returned  the  amount 
of  work,  etc.,  and  certified  the  ac- 
count to  be  correct,  and  that  the 
work  had  been  performed  accord- 
ing to  the  contract.  The  common 
coimdl  ratified  the  acceptance. 
Held,  that  the  return  a*d  certifi- 
cate were  binding  on  the  parties, 
and  that  evidence  tending  to  show 
them  incorrect  was  incompetent. 
People  ex  rel.  v.  Mayor ^  etc.,  Syra- 
cuse. 68 


6.  Upon  the  trial  of  an  indictment 
for  an  attempt  to  commit  tho 
crime  of  extortion  it  was  proved 
by  the  prosecution  that  prior  to 
the  time  of  the  alleged  oflfense  de- 
fendant was  much  in  the  company 
of  A,,  the  prosecutrix;  that  he 
visited  her  at  her  house  and  she 
visited  him  at  his  house,  and  that 
he  frequently  rode,  visited  saloons 
and  drank  wine  with  her.  De- 
fendant then  oilered  testimony  to 
show  that  in  his  relations  with  A. 
he  was  acting  under  the  directions 
of  the  oflScers  of  the  Society  for 
the  Prevention  of  Crime,  whose 
agent  he  was.  The  testimony 
was  objected  to  and  excludea. 
Held,  error.     People  v.    Gardner^ 

119 

7.  It  seems,  where  an  action  lor  libel 
is  commenced,  without  any  re- 
qjuest  from  plaintiff  for  a  retrac- 
tion of  the  libelous  charge,  if  de- 
fendant promptly  thereafter  pub* 
liahes  a  fair  ana  full  retraction, 
this  may  be  proved  and  submitted 
to  the  jury  in  mitigation  of  dam*> 
ages.  Tartan  v.  Jv.  T.  Recorder 
Co.  144 

8.  Where  a  written  contract  is  com- 
plete on  its  face  and  clear  and  un- 
ambiguous  in  its  terms,  oral  evi- 
dence is  not  admissible  to  vary  op 
contradict  the  writing.  House  ▼. 
Wcdeh.  418 

9.  It  seems,  such  evidence  is  compe- 
tent where  the  language  of  the 
contract  is  ambiguous  or  its  terms 
obscure  because  of  the  use  of 
technical  phrases.  It  is  simply 
admissible,  however,  to  explaia 
the  ambiguity  or  show  the  mean- 
ing of  the  technical  terms,  and 
thus  tp  enable  the  court  to  under- 
stand the  contract  as  written,  but 
not  to  contradict  or  vary  the  in- 
strument, /d. 

10.  No  advantage  may  be  taken  of 
offers  made  by  way  of  compro- 
mise of  a  disputed  claim,  and  so, 
evidence  of  the  amount  fixed  by 
the  claimant,  in  an  ineffectual  at- 
tempt to  compromise,  as  the  sum 
he  was  willing  to  take,  is  not  com- 
petent against  him  in  an  action 
wherein  the  amount  of  his  claim 
is  in  question.  Tennant  v.  Dud- 
ley. 504 
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11.  Upon  settlement  of  the  accounts 
of  an  administrator  it  was  sought 
to  charge  him  with  the  value  of 
an  undivided  one-eighth  interest 
in  a  certain  leasehold  estate  owned 
b^  the  intestate  at  the  time  of 
his  death,  which  the  administrator 
sold  at  public  auction,  upon  the 
ground  that  the  sale  was  not  prop- 
erly advertised,  wasimprovidently 
made  for  an  inadequate  considera- 
tion, and  in  violation  of  the  ad- 
ministrator's duty  as  such.  It 
appeared  that  the   administrator 

Surcbased  at  private  sale  nine 
ays  before  the  sale  in  question 
another  one-eighth  interest  in  the 
same  estate.  HeUI,  that  evidence 
of  the  price  paid  upon  such  pur- 
chase was  competent  against  the 
administrator  upon  the  question 
as  to  the  value  of  the  interest  sold. 
In  re  Johnston,  568 


EXECUTOR     AND     ADMINIS- 
TRATOR. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  2752)  pro- 
viding for  the  sale  of  a  decedent's 
real  estate  for  the  payment  of  his 
debts,  while  it  is  required  that  the 
petition  shall  *'  set  forth  as  nearly 
as  the  petitioner  can  upon  diligent 
inquiry  ascertain  *  *  *  the 
names  of  all  the  heirs  and  devisees 
of  the  decedent,"  where  the  peti- 
tion avers  that  certain  persons 
named  are  heirs,  the  fair  construc- 
tion of  the  language  is  that  the 
persons  named  are  ' '  all  the  heirs; " 
and  so,  an  express  averment  to 
that  effect  is  not  essential.  Oreen- 
blatt  V.  Hermann.  13 

8.  As  to  whether,  conceding  the  rule 
of  construction  to  be  otherwise, 
the  omission  of  the  express  aver- 
ment would  invalidate  the  pro- 
ceedings where  it  appeared  that 
in  fact  the  persons  named  were  all 
the  heirs,  guerre.  Id. 

8.  In  an  action  by  a  vendee  to  com- 
pel specific  performance  by  the 
vendor  of  a  contract  for  the  pur- 
chase of  land,  or  for  the  recovery 
of  the  amount  paid,  it  appeared 
that  defendant  tendered  a  deed, 
good  in  form,  which  plaintiff  de- 
clined to  accept,  alleging  a  defect 
of  title.      Defendant  elaim'jd  title 


under  a  sale  by  the  administrators 
of  N.,  who  died  seized  of  the 
premises,  pursuant  to  a  surro- 
gate's decree  in  proceedings  for 
the  sale  of  his  real  estate  for  the 
payment  of  his  debts.  These 
facts  appeared:  N.  died  leaving  no 
widow,  living  descendant,  father, 
mother,  brother  or  sister,  or  de- 
scendant of  either  kin  surviving. 
The  collateral  heirs  of  decedent^ 
father  were  named  in  the  petition; 
it  did  not  state  that  the  persons 
named  were  "  all  the  heirs"  of  the 
decedent,  nor  did  it  state  that 
there  were  no  collateral  heirs  of 
his  mother.  It  was  not  alleged 
in  the  complaint  nor  shown  that 
there  were  any  such  heirs  entitled 
to  take  under  the  statute  (1  R  S. 
752,  §  13),  plaintiff  resting  his  ob- 
jection solely  on  tlie  assumed  im- 
perfection appearing  on  the  face 
of  the  record.  Held,  that  the  ob- 
jection was  untenable.  Id. 

4  While,  where  upon  the  final  ac- 
counting of  an  executor  he  claims 
an  over-payment  to  a  legatee,  the 
fact  and  the  extent  of  the  over- 
payment may  be  a  material  in- 
quiry in  ascertaining  the  amount 
of  the  distributive  shares,  and  so 
the  decision  of  the  siirrogate  mar 
be  binding  upon  the  legatee  if 
made  a  party  to  the  accounting, 
the  surrogate  has  no  jurisdiction 
to  compel  the  legatee  to  restore 
the  amount  of  the  over-payment, 
but,  it  seetnSf  the  executor  must 
resort  to  his  action  to  recover  it. 
In  re  Lang  v.  Stringer.  275 

5.  The  will  of  S.  named  L.  as  execu- 
tor and  H.  as  executrix;  the  latter 
was  also  residuary  legatee.  L. 
had  the  exclusive  management  of 
the  estate  and  possession  of  its  as- 
sets. The  personalty  consisted 
principalh'  of  money  in  savings 
banks.  The  bank  books  were  de- 
livered by  L.  to  H.  as  such  lega- 
tee. Upon  final  settlement  of  the 
accounts  of  L.,  in  which  accounts 
he  stated  in  substance  that  the 
bank  books  were  so  delivered  in 
payment  of  the  legacy  to  H.,  he 
presented  a  claim  agamst  the  es- 
tate for  moneys  paid  and  for  serv- 
ices rendered  to  the  testatrix  dur- 
ing her  lifetime;  a  portion  of  the 
claim  was  allowed  by  the  surro- 
gate, also  an  allowance  was  made 
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for  the  expenses  of  the  account- 
ing and  for  the  commissions  of  L. 
as  executor.  These  the  surrogate 
directed  to  be  paid  out  of  any  as- 
sets remaining  in  the  hands  of  L. 
as  executor,  and  which  might 
thereafter  be  received  by  him. 
It  appeared  that  there  were  no  as- 
sets remaining  in  the  hands  of  L. 
as  executor.  Heldy  that  the  surro- 
gate properly  decided  that  he  had 
no  power  to  compel  H.  to  pay 
over  to  L.  any  part  of  the  sums 
received  by  her  tor  the  purpose  of 
satisfying  his  claims;  that  the  lat- 
ter could  not  be  heard  to  claim 
that  the  fund  was  not  paid  to  his 
co-executor,  in  her  character  as 
legatee,  contrary  to  the  averments 
in  his  petition.  Id. 

8.  Prior  to  the  death  of  J.  certain 
assessments  for  street  paving  and 
regulating  had  been  assessed  upon 
certain  real  estate  in  the  city  of 
Albany  of  which  she  died  seized. 
Upon  application  of  the  executors 
of  the  will  of  J.  for  instructions  as 
to  the  payment  of  said  assessments, 
held,  that  as  no  action  at  law  could 
have  been  maintained  against  her 
for  the  collection  of  the  assess- 
ment, as,  by  the  city  charter 
(§S  29,  37,  chap.  298,  Laws  of 
1888),  such  an  assessment  when 
confirmed  becomes  a  lien  or  charge 
upon  the  property,  but  it  does  not 
become  a  debt  or  personal  claim 
against  the  property  owner  who 
did  not  sign  the  petition  required 
to  confer  jurisdiction  to  make  it, 
and  as  J.  did  not  sign  the  petitions 
in  this  case,  the  assessments  were 
not  debts  or  taxes  within  the  mean- 
ing of  the  Code  of  Civil  Procedure 
(§  2719)  which  imposes  upon  ex- 
ecutors the  duty  of  paying  the 
debts  of  the  decedent  and  all  taxes 
assessed  on  the  property  at  the 
time  of  the  death;  that  the  lien  of 
each  assessment  was  analogous  to 
that  of  a  mortgage,  and  so,  the 
obligation  to  pay  was  cast  upon 
the  devisees  who  took  said  real 
estate  (1  R.  S.  749,  §  4),  not  upon 
the  executors.     In  re  Hun.        472 

7.  Where  a  disputed  claim  against 
the  estate  of  a  deceased  person  has 
been  referred,  pursuant  to  the  Code 
of  Civil  Procedure  (§2718),  the 
proceeding  becomes  an  action  in 
the  Supreme  Court,  and  the  prac- 


tice laid  down  by  the  Code  for  cases 
in  that  court  which  have  been  re- 
ferred by  stipulation  must  be  fol- 
lowed.   HuBtis  V.  Aldridge.      508 

8.  Where,  therefore,  in  such  a  case 
two  of  three  referees  appointed 
declined  to  serve,  ?uld,  that  in  the 
absence  of  any  provision  to  the 
contrary  in  the  stipulation  for  the 
reference,  the  court  bad  the  power 
to  appoint  other  referees,  and  that 
the  exercise  of  this  power  was  not 
discretionary,  but  mandatory. 
(§1011.)  Id. 

9.  The  provision  of  the  chapter  of 
the  Code  of  Civil  Procedure  of 
limitations  (g  401)  declaring  that 
"  when  the  cause  of  action  accrues 
against  a  person  who  is  without  the 
state,  the  action  may  be  com- 
menced against  him  within  the 
time  limited  therefor  after  his  re- 
turn into  the  state,"  applied  to  an 
action  upon  a  disputed  and  re- 
jected claim  against  the  estate  of  a 
deceased  person.  Where,  there- 
fore, it  appeared  that  the  executor 
was  at  the  time  of  the  death  of  the 
testator  and  ever  since  has  been  a 
resident  of  another  state,  although 
the  action  was  not  brought  within 
six  months  after  the  rejection  of 
the  claim,  as  limited  by  the  Code 
(§  1822),  that  the  action  was  not 
Imrred.     Hayden  v.  Pierce.        512 

10.  The  will  of  S.  contained  a  clause 
by  the  terms  of  which  his  residuary 
estate,  which  consisted  of  personal 
property,  was  given  to  his  execu- 
tors "  upon  the  following  trusts;  " 
then  there  followed  three  subdi- 
visions creating  trusts  for  certain 
beneficiaries  named.  By  a  fourth 
subdivision  the  executors  were  di- 
rected, "  after  providing  for  the 
above  bequests,"  to  divide  the  resi- 
due equally  between  the  testator's 
wife  and  children,  "the  principal 
of  each  child,  however,  not  to  be 
paid  until  they  respectively  arrive 
at  the  age  of  thirty."  E.,  one  pf 
the  children,  died,  leaving  her  hus- 
band and  one  child  her  surviving, 
and  leaving  a  will  which  was  exe- 
cuted before  the  birth  of  the  child. 
By  the  will  she  gave  all  of  her 
property  to  her  husband  and  ap- 
pointed him  sole  executor.  In 
proceedings  instituted  by  the  hus- 
band to  compel  the  payment  to  him 
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of  the  legacy  to  his  testatrix,  Tield, 
that  no  trust  was  created  as  to  the 
residue  specified  in  the  fourth  sub- 
division of  the  said  clause;  but  that 
it  vested  in  the  widow  and  children 
with  a  postponement  of  payment 
as  to  the  children  until  each  should 
reach  the  age  of  thirty  years,  which 
postponement  was  for  the  benefit 
of  the  children,  not  of  the  estate; 
and  so,  that  on  the  death  of  E.  her 
share  passed  immediately  to  her 
next  of  kin  and  to  the  legatee  under 
her  will ;  that  while  under  the 
provision  of  the  Revised  Statutes 
(2  R.  S.  65,  §  49,  as  amended  by 
chap.  22,  Laws  of  1869),  provid.- 
ing  that  where  a  testator  shall 
'  leave  a  child  born  after  the  making 
of  the  will  and  shall  die  leaving 
such  child  unprovided  for,  the 
child  shall  succeed  to  the  same 
portion  of  the  testator's  estate  as 
It  would  have  been  entitled  to  had 
the  parent  died  intestate,  such 
after-born  cliild  of  E.  was  entitled 
to  two-thirds  of  the  mother's  per- 
sonal estate,  yet  said  estate  was 
subject  to  administration,  and 
while  the  after-birth  rendered  her 
will  inoperative  as  to  that  portion 
of  the  estate,  in  other  respects  it 
remained  valid;  and  so,  that  let- 
ters testamentary  were  properly 
issued  to  the  husband,  and  as  ex- 
ecutor he  had  the  right  to  admin- 
ister, and  for  that  purpose  to  re- 
ceive, the  fund  in  question.  In  re 
Murphy.  557 

11.  Upon  settlement  of  the  accounts 
of  an  administrator  it  was  sought 
to  charge  him  with  the  value  of 
an  undivided  one-eighth  interest 
in  a  certain  leasehold  estate  owned 
by  the  intestate  at  the  time  of  his 
death,  which  the  administrator 
sold  at  public  auction,  upon  the 
ground  that  the  sale  was  not  prop- 
erly advertised,  was  iraprovidently 
made  for  an  inadequate  considera- 
tion, and  in  violation  of  the  ad- 
ministrator's duty  as  such.  It 
appeared  that  the  administrator 
purchased  at  private  sale  nine 
days  before  the  sale  in  question 
another  one-eighth  interest  in  the 
same  estate.  Held,  that  evidence 
of  the  price  paid  upon  such  pur- 
chase was  competent  against  the 
administrator  upon  the  question 
as  to  the  value  oi  the  interest  sold. 
In  re  Johnston.  563 


EXPERTS. 

Where,  in  an  action  for  services  and 
materials  furnished  to  defendant's 
yacht,  the  latter  set  up  as  a  counter- 
claim damage  alleged  to  have  re- 
sulted from  plaintiff's  negligence 
in  the  performance  of  a  contract 
to  take  care  of  the  yacht  while  out 
of  commission,  h^eld,  that  proof  of 
the  condition  of  the  yacht  when 
delivered  to  plaintiff,  the  nature  of 
injuries  which  she  subsequently 
sustained,  and  that  they  were  not 
the  result  of  ordinary  wear  and 
tear,  made  out  a  prima  fa<de  case 
calling  upon  plaintiff  for  evidence 
to  rebut  the  presumption  of  negli- 
gence, and  that  testimony  of  an 
expert  as  to  whether  the  injuries 
shown  to  have  been  sustained  by 
the  yacht  were  the  result  of  or- 
dinary wear  and  tear  was  compe- 
tent.    Winiringham  v.  Haye».     1 


EXTORTION. 

1.  Under  the  provisions  of  the  Penal 
Code  defining  the  crime  of  extor- 
tion (§§  552,  553),  and  that  defining 
the  offense  of  an  attempt  to  com- 
mit a  crime  (§  34),  a  person  may  be 
convicted  of  an  attempt  to  conmiit 
the  crime  of  extortion  where 
another,  from  whom  he  sought  to 
obtain  money  by  a  threat  to  accuse 
such  other  person  of  a  crime,  paid 
the  money,  but  in  so  doing  was 
not  induced  by  fear,  but  was  act- 
ing at  the  time  as  a  decoy  for  the 
police.     People  v.  Gardner i       119 

2.  The  offense  of  attempting  to  com- 
mit a  crime  as  defined  in  the  stat- 
ute depends  upon  the  mind  and 
intent  of  the  wrongdoer,  not  on 
the  effect  or  result  upon  the  per- 
son sought  to  be  coerced,  and  he 
cannot  protect  himself  by  show- 
ing that,  by  reason  of  some  fact 
unknown  to  him  at  the  time  of  his 
criminal  attempt,  the  crime  at- 
tempted could  not  in  the  particu- 
lar instance  be  perpetrated.       Id, 

3.  Upon  the  trial  of  an  indictment 
for  an  attempt  to  commit  the 
crime  of  extortion,  a  witness, 
called  for  the  purpose  of  identify- 
ing defendant  as  the  individual  m 
company  with  the  prosecutrix 
upon  an  occasion  having  a  material 
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bearing  on  the  case,  testified  that 
he  did  not  know  him,  but  would 
know  him  if  he  saw  him.  There- 
upon defendant,  by  direction  of 
the  court  and  against  the  objec- 
tion of  his  counsel,  was  compelled 
to  stand  up  and  was  then  identified 
by  the  witness.  Held,  that  the 
direction  was  not  error;  that  this 
was  not  a  violation  of  the  constitu- 
tional provisions  protecting  a  per- 
son from  being  compelled  in  a 
criminal  case  to  be  a  witness 
against  himself.  (U.  8.  Const, 
art.  5,  amendment;  N.  Y.  Const, 
art.  1,  §  6.)  Id. 

4.  It  was  proved  by  the  prosecution 
that  prior  to  the  time  of  the  al- 
leged offense  defendant  was  much 
in  the  company  of  A. ,  the  prose- 
cutrix; that  he  visited  her  at  her 
house  and  she  visited  him  at  his 
house,  and  that  he  frequently 
rode,  visited  saloons  and  drank 
wine  with  her.  Defendant  then 
offered  testimony  to  show  that  in 
his  relations  with  A.  he  was  act- 
ing under  the  directions  of  the  of- 
ficers of  the  Society  for  the  Pre- 
vention of  Crime,  whose  agent  he 
was.  This  testimoney  was  ob- 
jected to  and  excluded.  Udd, 
error.     *  Id. 


FIDUCIARY  RELATIONS. 

Unless  some  special  fund  has  been 
provided  for  the  payment  of  the 
obligations  of  a  corporation  not 
yet  due,  or  unless  some  special 
liquidation  thereof  has  b'  en  or- 
dered by  it,  a  director  owes  it  no 
duty  to  buy  in  the  obligation?, 
and  in  the  absence  of  any"  fact  or 
circumstance  charging  him  with  a 
present  duty  to  act  for  it,  which 
duty  is,  or  may  be,  inconsistent 
with  a  personal  purchase,  he  may 
purchase  for  himself,  and  although 
he  purchases  the  obligations  at 
less  than  their  face,  he  may  enforce 
them  for  the  full  amount  against 
the  corporation.  Seymour  v.  8. 
F.  C.  Ami.  383 


riNDINQS  OF  LAW  AND  FACT. 

1.  The  finding  of  a  referee,  in  pro- 
ceedings by  the  committee  of  the 
person  and  estate  of  an  habitual 
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drunkard,  for  leave  to  sell  his  real 
estate  for  the  payment  of  his 
debts,  that  a  claim  presented  is  a 
valid  and  subsisting  debt  against 
the  drunkard  for  an  amount  stated, 
is  not  a  judement  within  the  mean- . 
ing  of  the  Code  of  Civil  Procedure 
(§  376),  nor  does  the  confirmation 
of  the  report  or  the  entry  of  the 
order  of  confirmation  in  the  proper 
clerk's  office  make  it  a  judgment. 
The  finding  is  simply  an  incident 
to  aid  the  court  in  the  determina- 
tion of  the  question  as  to  the  pro- 
priety of  directing  a  sale.  Shel- 
don V.  Miriek.  498 

2.  Accordingly  held,  that  such  a 
finding  was  not  conclusive  upon 
the  committee,  and  that,  in  an  ac- 
tion upon  the  claim,  the  plaintiff 
was  required  to  prove  the  same  bv 
proper  evidence,  and  the  defend- 
ant was  entitled  to  make  any  de- 
fense thereto  upon  the  merits.  Id, 


FORECLOSURE. 

1.  In  an  action  brought  by  plaintiff 
as  assignee  to  foreclose  a  mort- 
gage to  secure  the  payment  of  a 
bond  for  $3,000,  payable  June  1, 
1881,  the  mortgagor,  defendant, 
set  up  as  a  defense  in  substance 
that  he  and  the  mortgagee  were  at 
the  time  of  the  execution  of  the 
instrument  co-partners;  that  the 
money  to  secure  which  the  bond 
and  mortgage  was  given  was  ad- 
vanced to  pay  partnership  debts; 
that  upon  an  accounting  of  the 
partnership  affairs  there  would  be 
due  to  defendant  more  than  enough 
to  pay  and  satisfy  the  mortgage; 
that  the  assignment  was  without 
consideration,  and  so  subject  to 
this  equity.  In  1887,  and  during 
the  pendency  of  said  action,  de- 
fendant brought  an  action  against 
the  mortgagee  and  others  to  settle 
the  partnership  matters,  including 
the  bond  and  mortgage,  to  whicli 
the  plaintiff  in  the  foreclosure  suit 
was  subsequently  made  a  party. 
The  two  actions  were, consolidated 
and  referred,  and  the  parties  stipu- 
lated that  the  referee  should  de- 
cide both  cases  in  one  report.  It 
appeared  that  the  mortgagor  re- 
quested a  loan  of  the  mortgagee, 
offering  to  secure  its  payment  by 
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a  mortgage  on  all  his  interests  in 
real  estate;  that  the  latter  con- 
sented to  and  did  make  the  loan 
on  this  proposed  security;  that 
the  bona  and  mortgage  were 
given,  but  that  certain  land  which 
both  parties  intended  to  have  and 
supposed  was  included,  and  which 
constituted  a  substantial  part  of 
the  security,  was  by  mistake  of  the 
scrivener  omitted.  The  complaint 
in  the  action  for  an  accounting 
alleged  that  this  land  was  em- 
braced in  the  mortgage,  and  the 
mistake  was  not  discovered  until 
after  the  commencement  of  that 
action.  The  referee  directed  the 
description  of  the  land  contained 
in  the  mortgage  to  be  amended  so 
as  to  include  the  land  omitted, 
and  directed  a  judgment  of  fore- 
closure. After  the  report,  plain- 
tiff in  the  foreclosure  suit  made  a 
motion  at  Special  Term  for  leave 
to  amend  the  complaint  therein 
by  inserting  averments  showing 
the  mistake  and  asking  to  have 
the  mortgage  reformed;  the  mo- 
tion was  granted,  with  leave  to  the 
defendant  to  plead  the  Statute  of 
Limitations.  The  pleadings  were 
amended  accordingly.  Judgment 
for  foreclosure  was  entered  on  the 
report.  Defendant  appealed  from 
the  order  allowing  the  amendment 
and  from  that  portion  of  the  judg- 
ment which  directed  a  reformation 
of  the  mortgage.  The  General 
Term  reversed  the  judgment  so 
far  as  appealed  from  on  the  ground 
that  the  Statute  of  Limitations 
was  a  defense  and  reversed  the 
order.  Held,  that  the  reversal  of 
the  order  was  not  reviewable  here, 
and  so  the  pleadings  were  to  be 
considered  as  not  amended;  but 
that  the  pleadings  in  the  two 
actions  and  the  stipulation  fur- 
nished a  sufficient  basis  for  the 
referee  to  find  all  the  facts  and  ad- 
just the  rights  of  the  parties:  that 
as  to  the  parcel  of  land  omitted 
from  the  description  there  was  an 
equitable  mortgage  thereon  which 
plaintiff  could  foreclose  for  the 
payment  of  the  debt  in  the  same 
action  wherein  the  other  property 
covered  by  the  mortgage  given 
was  sought  to  be  applied;  and, 
therefore,  that  the  judgment  en- 
tered on  the  referee's  rei)ort  was 
proper  and  its  reversal  error. 
Sprague  v.  Cochran.  104 


2.  Where  the  complaint  in  a  fore- 
closure action  alleged  the  exist- 
ence of  a  prior  mortgage,  and  in 
the  prayer  for  relief  it  was  asked 
that  the  amount  due  thereon  be 
ascertained  and  first  paid  out  of 
the  proceeds  of  sale,  and  the  owner 
of  the  prior  mortgage  was  made  a 
partv  and  suffered  default,  and 
the  judgment  followed  the  prayer 
for  relief,  ?idd,  that  such  prior  in- 
cumbrancer was  concluded  by  the 
judgment;  and  so,  that  it  was  a 
bar  to  the  maintenance  of  an  action 
to  foreclose  his  mortgage.  Jaccbie 
V.  Mickle.  237 

8.  It  ieems,  that  while  a  prior  incum- 
brancer is  not  a  necessary  or  proper 
party  in  an  action  to  foreclose 
a  mortgage,  yet,  if  made  a  part}', 
the  court  has  jurisdiction,  and 
may  grant  the  relief  demanded  in 
the  complaint  in  case  he  makes 
default;  that  if  he  does  not  desire 
to  have  his  rights  adjudicated  he 
should  appear,  and  by  answer  or 
demurrer  raise  the  question  that 
he  is  improperly  made  a  party. 

Id. 

4.  A  judgment  of  foreclosure  of  a 
mortgage  does  not  so  far  merge 
the  mortgage  in  the  judgment  as 
to  blot  out  the  record  of  the  mort- 
gage or  relieve  any  one  looking  at 
the  judgment  and  the  deed  given 
on  sale  pursuant  thereto  from  the 
effect  of  that  record  as  showing 
what  the  mortgage  contains. 
Bernatdti  v.  Kealut.  347 

5.  Defendant  contracted  to  sell  to 
plaintiff  a  house  and  lot  known  as 
No.  237  Elizabeth  street  in  New 
York  city,  which  was  described  as 
being  twenty-three  feet  and  three 
inches  wide  on  said  street.  Tlie 
premises  were  owned  in  1869  by 
P.,  who  conveyed  to  8.,  describing 
them  as  in  the  contract.  Tht^ 
house  occupied  the  whole  front 
and  there  were  houses  covering 
the  fronts  of  the  adjoining  lots  on 
each  side.  8.  subsequent! v  mort- 
gaged the  premises  by  a  descrip- 
tion which  commenced  "  at  a  point 
on  the  westerly  side  of  Elizabeth 
street  distant  123  feet  2  inches 
northerly  from  the  comer  of 
Prince  and  Elizabeth  streets,  run- 
ning thence  northerly  along  said 
westerly  line  of  Elizabeth  street 
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20  feet,  3  1-2  inches."  The  de- 
scription closed  with  a  statement 
that  the  mortgaged  premises  were 
"the  same  premises  which  were 
conveyed  by  P.  to  S.,"  giving  the 
date  of  the  deed  and  the  place  of 
record.  The  point  of  commence- 
ment was  in  fact  121  feet  2  inches 
north  from  said  comer.  The 
mortgage  was  foreclosed;  V.,  a 
subsequent  grantee  of  the  fee  sub- 
ject to  the  mortgage,  was  .made  a 
party.  The  complaint  in  the  fore- 
closure suit,  the  judgment  therein 
and  the  referee's  deed  on  sale  fol- 
lowed the  description  in  the  mort- 
gage, except  that  the  reference  to 
ttie  deed  to  8.  was  omitted.  De- 
fendant, whose  title  was  founded 
on  the  referee's  deed,  contracted 
to  sell  the  premises  to  plaintiff, 
who  refused  to  accept  a  convey- 
■  ance  because  of  alleged  defect  in 
title  to  the  two  feet.  In  an  action 
brought  to  recover  back  the  pur- 
chase money  paid,  Jield,  that  while 
the  description  by  metes  and 
bounds  in  the  mortgage  did  not 
cover  the  two  feet,  yet  the  refer- 
ence to  said  deed  cured  the  defect, 
and  the  whole  description  was  suf- 
ficient to  convey  the  premises; 
that  the  mortgagee  in  foreclosing 
had  the  right  to  rely  on  the  state- 
ment in  the  mortgage  and  to  as- 
sume that  the  particular  descrip- 
tion covered  the  whole  premises; 
and  so,  that  although  the  reference 
was  omitted  in  said  complaint, 
judgment  and  referee's  deed,  the 
mortgagor  and  all  claiming  under 
any  conveyance  by  him  subse- 
quent to  the  mortgage  were 
estopped  from  asserting  title  to 
any  portion  of  the  premises,  and 
that,  therefore,  defendant  could 
convey  a  good  title  to  the  whole 
lot.  '  Id. 

6.  A  person  claiming  dower  by  title 
paramount  to  a  mortgage  upon  the 
real  estate  cannot  be  brought  into 
court,  in  an  action  to  foreclose  the 
mortgage,  and  compelled  to  test 
the  validity  of  her  dower.  Nelson 
V.  Brown.  384 

7.  Certain  real  estate  of  which  N. 
died  seized  was  subject  to  a  mort- 
gage executed  by  him,  but  in 
which  his  wife  did  not  join.  An 
action  was  broup:ht  after  the  death 
of  N.  to  foreclose  the  mortgage; 


his  widow  was  made  a  defendant 
and  was  served  with  summons  and 
complaint,  but  did  not  appear. 
The  complaint  contained  no  alle- 
gation in  reference  to  her  dower 
right,  except  the  general  averment 
that  defendants  "have,  or  claim 
to  have,  some  interest  in  or  Men 
upon  said  mortgaged  premises" 
accruing  '*  subsequently  to  the  lien 
of  said  mortgage."  The  judg- 
ment provided  that  the  premises 
be  sold  "subject  to  the  dower 
therein  of  the  defendant,"  Mrs.  N. 
The  premises  were  purchased  by 
the  plaintiff  in  that  action.  In  an 
action  brought  by  Mrs.  N.  to  re- 
cover dower  in  said  real  estate, 
heldy  that  the  proceedings  in  the 
foreclosure  suit  were  ineffectual  to 
determine  the  question  as  to  plain- 
tiff's right  to  dower;  and  that  de- 
fendant, who  was  the  grantee  of 
the  purchaser  at  the  sale,  was  not 
estopped  by  the  judgment  therein, 
or  by  the  purchase  under  it,  from 
questioning  that  right.  Id, 

See  Mortgage. 


FOREIGN  LAWS. 

The  provision  of  the  Transfer  Tax 
Act  (§  2,  chap.  399,  Laws  of  1892), 
exempting  from  the  operation  of 
the  act  "any  property  hereafter 
devised  or  bequeathed  *  ♦  ♦ 
to  any  religious  corporation," 
applies  only  to  domestic  corpora- 
tions of  the  character  specified, 
and  so  a  testamentary  gift  to  a 
foreign  corporation  is  not  ex- 
empted.   In  re  Ballets.  182 

As  to  wJiat  is  not  an  unlaw- 
ful suspension  of  power  of  alienation 
under  the  laws  of  Maryland. 

See  Ilillin  v.  Iselin.  365 


FORMER  ADJUDICATION. 

1.  Where  the  complaint  in  a  fore- 
closure action  alleged  the  exist- 
ence of  a  prior  mortgage,  and  in 
the  prayer  for  relief  it  was  asked 
that  the  amount  due  thereon  be 
ascertained  and  first  paid  out  of 
the  proceeds  of  sale,  and  the 
owner  of  the  prior  mortgage  was 
made  a  party  and  suffered  de- 
fault, and  the"  judgment  followed 
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the  prayer  for  relief,  held,  that 
such  prior  incumbrancer  was  con- 
cluded by  the  judgment;  and  so, 
that  it  was  a  bar  to  the  main- 
tenance of  an  action  to  foreclose 
his  mortgage.     Jacobie  v.  Miekls. 

237 

2.  The  will  of  W.  gave  to  his  daugh- 
ter N.  a  legacy  of  $10,000,  also  a 
share  of  his  residuary  estate.  In 
a  separate  and  distinct  clause  the 
will  directed  that,  in  the  case  of 
the  death  of  N.  without  children, 
the  portion  given  to  her  should 
be  given  to  the  testator's  sons  or 
their  heirs.  N.  survived  the  tes- 
tator and  the  executor  paid  over 
to  her  the  legacy  and  her  share 
of  the  residuary  estate  unquali- 
fledlv,  she  receiving  the  money 
as  absolute  owner.  In  an  action 
brought  by  heirs  of  the  testator's 
sons  to  compel  N.  to  give  security 
for  the  ultimate  safety  and  forth- 
coming of  the  sums  so  paid  her  it 
appeared  that  the  decree  of  the 
surrogate  upon  Anal  settlement 
of  the  accounts  of  the  executors 
contained  a  statement  that  the 
contingency  of  the  death  of  N. 
without  children  related  to  her 
death  at  anv  time  after,  as  well 
as  before,  the  death  of  the  tes- 
tator, and  that  the  gifts  to  her 
were  for  life  only.  The  surrogate 
did  not  decide  anything  in  regard 
to  the  payments  to  N.,  and  he 
made  no  decree  for  further  distri- 
bution of  any  portion  of  the 
moneys  paid  to  her  by  the  exec- 
utors, or  as  to  who  might  be- 
come entitled  thereto  upon  her 
death.  Held,  that  the  statement 
was  nothing  more  than  an  expres- 
sion of  the  surrogate's  opinion; 
and  so,  it  was  not  conclusive 
upon  N.     Washbon  v.  Cope.      287 

8.  Certain  real  estate  of  which  N. 
died  seized  was  subject  to  a  mort- 
gage executed  by  him,  but  in 
which  his  wife  did  not  join.  An 
action  was  brought  after  the  death 
of  N.  to  foreclose  the  mortgage; 
his  widow  was  made  a  defendant 
and  was  served  with  summons 
and  complaint,  but  did  not  appear. 
The  complaint  contained  no  alle- 
gation in  reference  to  her  dower 
right,  except  the  general  aver- 
ment that  defendants  "have,  or 
claim  to  have,  some  interest  in  or 


lien  upon  said  mortgaged  prem- 
ises"  accruing  "subsequently  to 
the  lien  of  sSd  mortgage."  The 
judgment  provided  that  the  prem- 
ises oe  sold  "  subject  to  the  dower 
therein  of  the  defendant,"  Mrs.  N. 
The  premises  were  purchased  by 
the  plaintiff  in  that  action.  In  an 
action  brought  by  Mrs.  N.  to  re- 
cover dower  in  said  real  estate, 
held,  that  the  proceedings  in  the 
foreclosure  suit  were  ineffectual 
to  determine  the  question  as  to 
plaintiff's  right  to  dower;  and 
that  defendant,  who  was  the 
grantee  of  the  purchaser  at  the 
sale,  was  not  estopped  by  the 
judgment  therein,  or  by  the*  pur- 
chase under  it,  from  questioning 
that  right.   NeUon  v.  Brown.    8£3 

4.  The  record  of  a  judgment,  in 
order  to  conclude  either  of  the 
party  litigants,  must  be  conclu- 
sive upon  both.  Id. 

6.  An  adjudication  in  an  action  in 
which  a  wife,  but  not  her  hus- 
band, is  a  party,  does  not  bind 
him  in  a  subsequent  action,  and,  it 
9eenu,  he  may  not  avail  himself  of 
the  benefit  thereof  on  the  ground 
merely  that  he  is  the  husband. 
Stamp  V.  Franklin.  607 

6.  In  an  action  to  recover  for  board 
furnished  D.,  defendant's  testa- 
trix, these  facts  appeared:  Plain- 
tiff and  his  wife,  at  the  request  of 
D.,  who  was  old  and  infirm,  took 
up  their  residence  in  her  house, 
and  the  wife  took  care  of  her,  pre- 
paring her  meals,  etc.,  for  about 
five  years  until  her  death.  After 
such  death  plaintiff's  wife  brought 
an  action  against  defendant  for 
such  board  and  services,  alleging 
in  her  complaint  that,  by  speciiu 
agreement  between  her  and  her 
husband,  she  was  given  by  him 
her  own  time  and  what  the  board 
was  worth.  On  the  trial  plaintiff 
was  a  witness  for  his  wife.  The 
claim  for  board  was  disallowed  on 
the  ground  that  the  wife  had 
failed  to  show  that  the  claim 
therefor  was  enforcible  in  her 
favor.  Held,  that  the  judgment 
was  not  a  bar  to  the  maintenance 
of  this  action:  that  the  fact  the 
plaintiff  was  a  witness  for  his  wife 
in  the  former  action,  to  establish 
her  claim  for  board,  might  have 
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estopped  him  in  equity  had  she 
succeeded  in  recovering  it,  but,  as 
she  failed,  there  was  no  such 
estoppel.  Id. 

FRAUD. 

1,  The  courts  have  power  to  and 
will  set  aside  as  a  nullity  a  judg- 
ment or  decree  obtained  by  fraud. 
Stevem  v.  Central  Nat.  Bank.     50 

2.  An  action  was  brought  by  S.,  a 
holder  of  bonds  issued  by  a  rail- 
road company,  secured  by  a  mort- 
gage on  its  property,  ostensibly  as 
a  representative  oi  all  the  bond- 
holders, to  charge  purcliasers  on 
sale  under  a  judgment  in  an  action 
to  foreclose  the  mortgage  as  trus- 
tees for  the  bondholders,  on  the 

f  round  that  the  purchase  money 
ad  not  been  paid.  The  com- 
plaint also  prayed  for  a  receiver, 
a  sale  of  the  property,  and  that 
all  titles  under  the  foreclosure  sale 
should  be  declared  void.  The 
necessary  parties  to  make  such  a 
decree  binding  were  not  brought 
in.  Other  bondholders  petitioned 
to  be  made  parties,  but  their  appli- 
cations were  denied.  A  receiver 
was  appointed,  and  upon  his  peti- 
tion, he  was  authorized  to  issue 
receiver's  certificates,  the  same  to 
be  a  first  lien  upon  the  property. 
Pursuant  to  a  judgment  in  that 
action,  the  property  was  sold. 
One  of  the  holders  of  certificates 
so  issued,  in  behalf  of  itself  and 
other  certificate  holders,  brought 
an  action  against  Che  purchasers 
imder  said  judgment  and  their 
grantee,  asking  to  have  the  certifi- 
cates declared  the  first  lien  on 
the  property,  and  to  enforce  the 
lien  by  a  sale,  etc.  This  suit 
was  removed  into  the  United 
States  Circuit  Court,  on  the 
ground  of  citizenship  of  the  par- 
ties, a  decree  was  there  entered  in 
favor  of  plaintiffs  and  a  sale  of 
the  property  ordered.  Thereafter, 
but  before  a  sale  under  said  de- 
cree, this  action  was  brought  by 
bondholders,  all  the  parties  in 
interest  being  brought  in,  for  re- 
lief against  the  8.  judgment  and 
the  proceedings  under  it,  on  the 
ground  that  the  action  was  fraudu- 
lent; also,  to  enforce  the  original 
foreclosure  j  udgments.  The  j  udg- 
ment  herein  perpetually  restrained 


the  plaintiffs  in  the  action  in  the 
Federal  court  from  proceeding 
with  a  sale  under  the  decree.  The 
sale,  however,  was  proceeded  with 
and  the  property  sold.  Held,  that 
the  court  haa  jurisdiction  to  review 
the  8.  judgment,  vacate  it  aa 
fraudulent  and  set  aside  the  pro- 
ceedings under  it,  also,  to  enjoin 
the  certificate  holders  from  pro- 
ceeding with  the  sale  under  the 
decree;  and  so,  that  the  sale  under 
the  decree  was  without  force  or 
effect.  Id, 


FRAUDS  (STATUTE  OF). 

1.  Where  one  party  advances  money 
to  another  upon  the  faith  of  an 
agreement  by  the  latter  to  secure 
the  payment  by  a  mortgage  on 
certain  lands,  and  the  mortgage  is 
not  executed,  or  if  executed  is  so 
defective  or  informal  as  not  to 
effectuate  the  purpose  of  its  exe- 
cution, equity  will  impress  upon 
the  land  a  lien  in  favor  of  the 
creditor,  and  it  is  not  necessary 
that  the  agreement  shall  be  in 
writing  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Frauds. 
Sprague  v.  Cochran.  104 

2.  Where  a  debtor  transfers  prop- 
erty to  a  third  person,  in  con- 
sideration of  an  agreement  of  the 
latter  to  assume  and  pay  the  debt, 
and  he  thereupon  promises  the 
creditor  to  pay,  he  makes  the  debt 
his  own,  and  so  assumes  an  inde- 
pendent duty  of  payment  irre- 
spective of  the  liability  of  the 
principal  debtor,  and  becomes 
primarily  liable  for  the  discharge 
of  the  debt.  Fint  Nat,  Bank  v. 
CJialmera.  433 

3.  Such  an  agreement,  therefore,  is 
not  simply  a  promise  to  answer 
for  the  debt  or  default  of  another; 
and  so,  is  not  within  the  provision 
of  the  Statute  of  Frauds.  Id. 

4.  The  firm  of  S.  &  Co.,  manufac- 
turers, had  given  to  defendants, 
to  secure  various  items  of  in- 
debtedness, mortgages  upon  its 
real  estate,  and  a  chattel  mortgage 
on  the  machinery  and  personal 
property  used  in  the  manufacture 
of  its  goods.  Said  firm  also  owed 
defendants  an  unsecured  indebted- 
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ness  and  was  indebted  to  plaintiff. 
The  members  of  said  firm  pro- 
posed to  transfer  to  defendants 
all  its  property,  provided  plain- 
tiff and  certain  other  creditors 
were  protected.  To  this  defend- 
ants agreed,  and  promised  to  as- 
sume and  pay  the  debts  specified; 
they  elected  to  take,  instead  of  a 
bill  of  sale,  a  confession  of  judg- 
ment. This  was  executed  by  the 
members  of  the  firm,  who,  by  their 
verified  statement,  swore  that  they 
were  indebted  to  the  defendants 
In  a  sum  made  up  of  all  their 
indebtedness  to  defendants,  and 
of  the  debts  so  assumed  by  the 
latter,  and  the  firm  thereupon 
turned  over  to  defendants  all  of 
its  property.  At  that  time  the 
chattel  mortgage  was  not  due, 
and  contained  no  danger  clause 
permitting  an  immediate  seizure. 
Defendants  thereafter  promised 
plaintiff  to  pay  its  claim  against 
said  firm.  In  an  action  to  recover 
the  amount  thereof,  Juld,  that  de- 
fendants' promise  to  pay  was  an 
original  one,  made  upon  a  good 
consideration,  and  so,  was  not 
within  the  Statute  of  Frauds,  and 
was  valid  and  effectual  without  a 
writing.  Id, 

5.  The  confession  of  judgment  was 
set  aside  on  motion  oi  a  junior 
creditor.  Defendants  accepted 
short  notice  of  the  motion,  and 
suffered  it  to  be  granted  by  de- 
fault. Hdd,  that  the  rights  of 
plaintiff  were  not  affected  thereby. 

GENERAL  TERAI. 

Where  a  judgment  in  favor  of  plain- 
tiff, entered  upon  a  decision  of  the 
court  on  trial  of  issues  of  fact,  is 
reversed  by  the  General  Term  a 
direction  for  final  judgment  for 
defendant    is    error,   unless  it  is 

.  clear  that,  upon  a  new  trial,  plain- 
tiff cannot  possibly  recover.  Ise- 
lin  V.  Starin.  463 

See  Appeals. 


GRANT. 

A  grant  made  by  the  legislature  not 
within  the  limits  of  powers  pos- 
sessed by  the  state,  does  not  con- 


stitute a  contract  between  the  state 
and  the  grantee  which  is  beyond 
the  power  of  revocation  by  a  sub- 
sequent legislature.    Caxe  v.  StaU, 

896 
See  Pateitts  (fob  Laitd). 


HABITUAL  DRUNKARD. 

1.  The  finding  of  a  referee,  in  pro- 
ceedings by  the  committee  of  the 
person  and  estate  of  an  habitual 
drunkard,  for  leave  to  sell  his  real 
estate  for  the  payment  of  hia 
debts,  that  a  claim  presented  is  a 
valid  and  subsisting  debt  against 
the  drunkard  for  an  amount  stated, 
is  not  a  judgment  within  the  mean- 
ing of  the  Code  of  Civil  Procedure 
(§  376),  nor  does  the  confirmation 
of  the  report  or  the  entry  of  the 
order  of  confirmation  in  the  proper 
clerk's  office  make  it  a  judgment. 
The  finding  is  simply  an  incident 
to  aid  the  court  in  the  determina- 
tion of  the  question  as  to  the  pro- 
priet  V  of  directing  a  sale.  Sheldon 
V.  MHck.  498 

2.  Accordingly  held,  that  such  a  find- 
ing was  not  conclusive  upon  the 
committee,  and  that,  in  an  action 
upon  the  claim,  the  plaintiff  was 
required  to  prove  the  same  bv 
proper  evidence,  and  the  defend- 
ant was  entitled  to  make  any  de- 
fense thereto  upon  the  merits.   Id. 


HIGHWAYS. 

1.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  re- 
sulted from  defendant's  negli- 
gence in  permitting  a  pile  of  mrt 
to  remain  in  one  of  its  streets,  in 
the  night  time,  without  a  light  or 
other  danger  signal,  these  facts 
appeared :  P.,  who  owned  a  lot 
fronting  on  said  street,  had  been 
engaged  for  three  or  four  days 
previous  to  the  accident  in  filling 
up  the  same.  Earth  for  that  pur- 
pose was  unloaded  in  the  street 
and  taken  thence  in  wheelbarrows 
to  the  lot;  three  men  were  con- 
tinually engaged  in  so  removing 
it.  While  at  times  dirt  was 
drawn  to  the  street  faster  than  it 
was  wheeled  away,  there  was  no 
substantial  proof  that  the  dirt 
drawn  on  any  one  day  to  the  street 
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was  not  removed  on  the  same  day, 
with  the  exception  of  the  one  pre- 
ceding the  night  of  the  accident. 
*  There  was  no  evidence  that  de- 
fendant had  any  actual  notice  of 
the  pile  of  dirt.  Held,  that  there 
was  nothing  in  the  evidence  to 
charge  defendant  with  construc- 
tive notice;  that  the  evidence 
failed  to  make  out  a  cause  of 
action;  and  so,  that  a  refusal  to 
non-suit  was  error.  Breil  v.  City 
of  Buffalo,  163 

2.  Land  lying  in  an  open  public 
dty  street  is  in  no  proper  sense  a 
city  lot;  and  so,  the  owner  of  the 
fee  of  the  street  may  not  prop- 
erly be  termed  the  owner  of  a  lot. 
City  of  Schenectady  v.  Trustees, 
etc.  241 

8.  Defendant  is  the  owner  of  the 
soil  of  two  of  plaintiff's  streets, 
which  run  into  and  terminate  in 
U.  street.  Under  the  provisions 
of  the  city  charter  (§  42,  chap. 
386,  Laws  of  1862),  authorizing 
plaintiff's  common  council  to 
adopt  ordinances  providing  for 
the  paving  of  any  of  its  streets, 
*'  at  the  expense  of  the  owners  or 
occupants  of  the  lots  and  build- 
ings lying  upon  them,"  said  com- 
mon coimcil  passed  an  ordinance 
directing  the  paving  of  U.  street. 
The  work  was  done  under  a  con- 
tract in  which  a  distinct  price  was 
fixed  for  paving  in  front  of  each 
lot  on  the  street.  A  price  was 
fixed  for  paving  the  portion  of  U. 
street  in  iront  of  the  terminus  of 
each  of  said  two  streets  which 
were  termed  lots  in  the  contract. 
In  an  action  to  recover  the  prices 
so  stipulated,  field,  that  said  streets 
were  not  lots  within  the  meaning 
of  the  charter,  and  so  defendant 
was  not  liable.  Id. 

4.  It  seems,  that  under  the  charter 
the  paving  in  front  of  these 
streets  could  be  done  at  the  ex- 
pense of  the  city,  and  as  the  pub- 
lic, represented'  by  the  city,  has 
the  paramount  right  in  said 
streets,  and  the  fee  thereof  is  of 
but  little,  if  any,  value,  equitably 
and  justly  it  should  be  so  done. 

Id. 

5.  The  legislature  may  authorize  a 
limited  use  of  sidewalks  in  front 


of  buildings  in  cities  and  villages, 
for  cellar  openings,  and  may  dele- 
gate this  power  to  the  municipal 
authorities.    Jorgensen  v.  Squires. 

280 

6.  The  authorities  of  the  city  of 
New  York  have  power,  derived 
from  its  ancient  charter,  as  modi- 
fied and  enlarged  by  subsequent 
statutes,  to  permit  the  construc- 
tion of  cellarways  extending  into 
sidewalks  under  such  reasonable 
regulations  as  they  may  prescribe. 
(§  86,  chap.  410,  Laws  of  1882.) 

Id, 

7.  The  city  ordinances  (Nos.  201. 
202  of  Revised  Ordinances)  which 
prohibit  the  construction  of  a  cel- 
lar door  extending  more  than  five 
feet  into  a  street,  and  directing 
that  every  uncovered  entrance  or 
flight  of  steps  projecting  into  a 
street  shall  be  inclosed  with  a 
railing,  imply  permission  to  con- 
struct cellarways  within  the  limit, 
and  not  in  other  respects  trans- 
gressing the  ordinances.  Id, 

8.  To  constitute  a  public  highway 
by  dedication  there  must  not  only 
be  an  absolute  dedication,  but  an 
acceptance  and  formal  opening  by 
the  proper  authorities,  or  a  user. 
People  V.  Underhill.  316 

9.  Upon  trial  of  an  indictment  for 
maiutaining  a  nuisance  in  ob- 
structing a  highway  these  facts 
appeared :  Pursuant  to  an  act  of 
the  legislature  providing  for  the 
sale  by  the  inspectors  of  state 
prisons  of  a  farm  in  the  village  of 
Sing  Sing,  owned  by  the  state, 
which  farm  was  bounded  on  the 
east  and  west  by  streets,  said  in- 
spectors caused  a  map  to  be  made 
of  it  and  then  sold  and  conveved 
it.  On  the  map  a  street  was  laid 
out  running  through  the  farm 
from  east  to  west.  The  deed  re- 
served a  riffht  of  way  over  said 
street  which  it  was  stated  was 
forever  to  be  kept  open  "for  the 
purposes  of  a  public  street  or 
highway  for  the  benefit  of  the 
owners  and  purchasers  of  the  ad- 
joining lots."  This  street  was 
subsequently  named  Lafayette 
avenue.  In  1866  the  grantees  sold 
six  and  a  half  acres  of  said  farm 
to  E.,  the  boundaries  as  described 
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in  the  deed  beginning  at  the  street 
which  bounded  said  farm  on  the 
east,  then  called  Highland  avenue, 
and  Laiayctte  avenue  as  desig- 
nated on  a  map  on  file  in  the  office 
of  the  register  of  the  county.  The 
map  referred  to  laid  out  the  farm 
in  lots  and  streets,  including  La- 
fayette avenue.  At  the  time  of 
the  delivery  of  the  deed  that  ave- 
nue had  never  been  opened  or 
"worked,  but  was  simply  farm 
land,  and  there  were  no  "fences  or 
other  monuments  indicating  the 
line  thereof,  except  near  its  west- 
erly end  where  a  few  lots  had 
been  sold,  bounded  on  Lafayette 
avenue;  as  sold  from  time  to  time 
the  fence  across  the  avenue  was 
moved  further  east.  E.  remained 
in  possession  as  owner  until  No- 
vember, 1889,  when  he  conveyed 
his  land  to  defendant.  Up  to  that 
time  and  thereafter  the  portion  of 
the  farm  lyinff  west  of  defendant's 
land  remamed  open  and  unmarked 
by  any  boundaries  showing  the 
line  of  said  avenue  west  of  the 
lots  so  sold,  and  fences  had  been 
and  were  maintained  across  it.  No 
work  had  ever  been  done  on  said 
avenue  east  of  said  lots  until  a 
short  time  before  the  finding  of  the 
indictment,  when  the  owner  of  the 
portion  of  the  farm  west  of  de- 
fendants' land  graded  on  said  ave- 
nue up  to  her  west  line.  There 
was  no  evidence  of  any  user  of  the 
avenue  or  of  any  work  done 
thereon  by  the  village  east  of  the 
lots  sold,  or  that  the  work  which 
was  done,  was  done  by  such  au- 
thority as  might  bind  the  village 
on  the  question  of  acceptance.  It 
appeared  that  a  map  had  been 
made  by  the  village  laying  out  a 
system  of  sewerage  on  which  map 
Lafayette  avenue  appeared,  and 
that  "a  sewer  and  water  pipes  had 
been  laid  in  front  of  the  lots  sold 
but  not  extending  east  therefrom; 
also,  that  electric  lights  had  been 
placed  in  that  portion  of  the  ave- 
nue. The  lands  along  the  jivenue 
were  assessed  as  lying  thereon,  and 
the  village  authorities  having 
directed  signs  to  be  placed  at  the 
corners  of  all  the  village  streets, 
signs  were  put  up  at  each  end  of 
the  avenue  giving  its  name.  Held, 
that  the  evidence  was  sufficient  to 
show  a  dedication  of  the  avenue 
as  a  public  street,  but  f^iiled  to 


show  an  acceptance  thereof  east 
of  the  lots  sold;  and  so,  failed  to 
show  defendants  guilty  of  the 
offense  charged.  Id. 

10.  By  the  act  of  1891  (Chap.  180, 
Laws  of  1891).  establishing  a  boaiti 
of  public  works  in  the  city  of 
Watertown,  all  the  powers  con- 
ferred upon  the  common  council 
by  the  city  charter  (Chap.  714, 
Laws  of  1869,  as  amended  by 
chap.  162,  Laws  of  1886).  in  rela- 
tion to  the  opening  of  new  streets, 
were  transferred  to  and  conferred 
upon  that  board.  In  re  WaUr- 
iauyn,  440 

11.  Accordingly  held,  that  proceed- 
ings for  tlie  opening  of  a  new 
street  were  properly  instituted  by 
said  board  instead  of  by  the  coni- 
mon  council  as  provided  by  the 
charter;  and  that  an  order  of  court 
confirming  the  report  of  com'mis- 
sioners  appointed  in  such  pro- 
ceedings was  as  prescribed  by  the 
charter  (§  7,  tit.  7)  final  and  con- 
clusive, and  shut  out  all  objections 
save  those  involving  the  question 
of  jurisdiction.  Id. 

12.  In  an  action  to  restrain  the  use 
by  defendant  of  a  road  running 
over  a  causeway  from  the  main- 
land to  Neptune  House  island  in 
Long  Island  sound,  owned  by 
plaintiff,  and  over  said  Island  to 
the  ferry  landing  used  to  reach 
Glen  island,  defendant  claimed  the 
road  to  be  a  public  highway,  or  at 
least  was  subject  to  an  easement 
of  passage  vested  in  the  owners  of 
Glen  island.  It  appeared  that  in 
1845  the  then  owners  of  Neptune 
island  obtained  from  the  state  a 
grant  of  land  on  which  an  old 
dock  on  the  island  was  located,  to 
enable  them  to  extend  the  struc- 
ture and  to  establish  it  as  a  dock. 
The  petition  for  the  grant  recited 
that  the  dock  was  used  as  a  land- 
ing by  the  public,  and  was  a 
great  public  convenience  and 
necessary  for  the  purposes  of  com- 
merce, and  that  the  causeway  was 
needed  to  enable  the  public  and 
others  to  pass  from  the  mainland 
to  the  dock.  Held,  that  the  peti- 
tion was  not  necessarily  conclusive; 
that  the  road  was  a  public  high- 
way; that  while  the  statementa 
bore  strongly  upon  the  intent  of 
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the  petitioners  to  dedicate  it  to  the 
public  use,  they  did  not  show  or 
touch  upon  an  acceptance  by  the 
public  authorities  before  a  revoca- 
tion.    iBelin  y.  Starin,  458 

18.  It  appeared  that  in  1858  the  then 
owner  of  Glen  island  entered  upon 
the  place  on  Neptune  island  where 
the  lerrv  landing  now  is  and  con- 
structed the  same;  that  it  is  a  sub- 
stantial inclosure,  and  that  he  and 
his  grantees  have  continued  in  the 
occupation  under  a  claim  of  right 
from  that  time  up  to  the  com- 
mencement of  this  action.  The 
trial  court  was  asked  by  defendant 
to  so  find,  but  refused.  Held, 
error,  and  that  the  error  was 
material;  that  the  adverse  posses- 
sion of  the  ferry  landing  could  not 
well  be  severed  from  the  right  of 
way  to  the  mainland,  as  without 
that  right  the  landing  was  useless. 

Id. 

HUSBAND  AND  WIFE. 

1.  The  common-law  right  of  a  hus- 
band to  take  during  coverture  the 
rents  and  profits  of  lands  held  by 
him  and  his  wife  as  tenants  by  the 
entirety,  and  to  assign  and  dispose 
of  them  during  that  period,  did 
not  spring  from  the  peculiar  nature 
of  this  estate,  and  is  not  an  inci- 
dent or  chancteristic  of  it,  but  is 
simply  a  right  inuring  to  the  hus- 
band from  the  general  principle 
of  the  common  law  which  vested 
in  him  jure  uxoria  the  rents  and 
profits  of  all  his  wife's  lands, 
whether  held  by  a  sole  or  joint 
title,  during  their  joint  lives. 
mies  V.  Fisher,  306 

d.  While,  therefore,  the  acts  relating 
to  the  rights  of  married  women 
have  not  abrogated  the  common - 
law  doctrine  of  tenancy  by  the 
entirety,  and  under  a  conveyance 
to  a  husband  and  wife  they  take 
not  as  tenants  in  common  or  joint 
tenants,  but  by  the  entirety,  and 
upon  the  death  of  either  the  sur- 
vivor takes  the  whole  estnte,  as 
the  right  of  the  husband  to  tbe 
rents  and  profits  of  the  wife's  Innds 
during  their  joint  lives  has  been 
completely  swept  away  by  said 
statutes,  he  is  not  exclusively  en- 
titled to  the  usufruct  of  the  lands 
80  held  by  them  in  entirety,  but 
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they  are  tenants  in  common  or 
joint  tenants  of  the  use,  each 
being  entitled  to  one-half  of  the 
rents  and  profits,  so  long  as  the 
question  of  survivorship  is  in 
abeyance.  Id, 

3.  Accordingly  hM,  where  a  hus- 
band executed  a  mortgage  upon 
lands  deeded  to  him  and  his  wife, 
that  the  mortgage  was  effectual 
to  cover  his  interest,  which  was  a 
riffht  to  the  use  of  an  undivided 
half  of  the  estate  during  their  joint 
lives,  and  to  the  fee  in  case  he  sur- 
vived her;  and  that  the  purchaser 
on  sale  under  a  foreclosure  of  the 
mortgage  acquired  this  interest, 
and  became  a  tenant  in  common 
with  the  wife  subject  to  her  right 
of  survivorship.  Id. 

4.  An  adjudication  in  an  action  in 
which  a  wife,  but  not  her  hus- 
band, is  a  party,  does  not  bind 
him  in  a  subsequent  action,  and, 
it  seerm,  he  may  not  avail  himself 
of  the  benefit  thereof  on  the 
ground  merely  that  he  is  t^e  hus- 
band.    Stamp  V.  Franklin.        607 

5.  In  an  action  to  recover  for  board 
furnished  D.,  defendant's  testa- 
trix, these  facts  appeared:  Plain- 
tiff and  his  wife,  at,  the  request  of 
D.,  who  was  old  and  infirm,  took 
up  their  residence  in  her  house, 
and  the  wife  took  care  of  her,  pre- 
paring her  meals,  etc.,  for  about 
five  years  until  her  death.  After 
such  death  plaintiff's  wife  brought 
an  action  against  defendant  for 
such  board  and  services,  alleging 
in  her  complaint  that,  by  special 
agreement  between  her  "and  her 
husband,  she  was  given  by  him 
her  own  time  and  what  theboard 
was  worth.  On  the  trial  plaintiff 
was  a  witness  for  his  wife.  The 
claim  for  board  was  disallowed  on 
the  ground  that  the  wife  had  failed 
to  show  that  the  claim  then* for 
was  enf orcible  in  her  favor.  Held, 
that  the  j  udgment  wtis  not  a  bar 
to  the  maintenance  of  this  lU'tion; 
that  the  fact  the  plaintiff  was  a 
witness  for  his  wife  in  the  former 
action,  to  establish  her  claim  for 
board,  might  have  estopped  him 
in  equity  had  she  succeeded  in 
recovering  it,  but,  as  she  failed, 
there  was  no  such  estoppel.       Id, 
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6.  Assuming  that,  under  the  Married 
Woman's  Act  (Chap.  90,  Laws  of 
1860),  an  agreement  by  the  hus- 
band that  the  title  to  a  claim  for 
board  shall  vest  in  his  wife  is 
valid,  an  authority  given  by  the 
husband  in  such  a  case  that  pay- 
ment may  be  made  to  the  wire 
does  not  vest  in  her  a  legal  title 
to  the  claim.  Id. 


INJUNCTION. 

1.  An  action  was  brought  by  8.,  a 
holder  of  bonds  issued  by  a  rail- 
road company,  secured  by  a  mort- 
gage on  its  property,  ostensibly 
as  a  representative  of  all  the  bond- 
holders, to  charge  purchasers  on 
sale  under  a  judgment  in  an  action 
to  foreclose  the  mortgage  as  trus- 
tees for  the  bondholders,  on  the 
ground  that  the  purchase  money 
had  not  been  paid.  The  complaint 
also  prayed  for  a  receiver,  a  sale 
of  the  property,  and  that  all  titles 
under  the  foreclosure  sale  should 
be  declared  void.  The  necessary 
parties  to  make  such  a  decree 
binding  were  not  brought  in. 
Other  bondholders  petitioned  to  be 
made  parties,  but  their  applica- 
tions were  denied.  A  receiver 
was  appointed,  and  upon  his  peti- 
tion, he  was .  authorized  to  issue 
receiver's  certificates,  the  same  to 
be  a  first  lien  upon  the  property. 
Pursuant  to  a  judgment  in  that 
action,  the  property  was  sold. 
One  of  the  holders  of  certificates 
so  issued,  in  behalf  of  itself  and 
other  certificate  holders,  brought 
an  action  against  the  purchasers 
under  said  judgment  and  their 
gjrantee,  asking  to  liave  the  cer- 
tificates declared  the  first  lien  on 
the  property,  and  to  enforce  the 
lien  by  a  sale,  etc.  This  suit  was 
removed  into  the  United  States 
Circuit  Court,  on  the  ground  of 
citizenship  of  the  parties,  a  decree 
was  there  entered  in  favor  of  plain- 
tiffs and  a  sale  of  the  property 
ordered.  Thereafter,  but  before  a 
sale  under  said  decree,  this  action 
was  brought  by  bondholders,  all 
the  parties  in  interest  being 
brought  in,  for  relief  against  the 
B.  judgment  and  the  proceedings 
unaer  it,  on  the  ground  that  the 
action  was  fraudulent;  also,  to 
enforce  the    original    foreclosure 


j  udgments.  The  j  udraient  herein 
perpetually  restrainea  the  plain- 
tiffs in  the  action  in  the  Federal 
court  from  proceeding  with  a  sale 
under  the  decree.  The  sale,  how- 
ever, was  proceeded  with  and  the 
property  sold.  Held-,  that  the 
court  had  jurisdiction  to  review 
the  S.  judgment,  vacate  it  as 
fraudulent  and  set  aside  the  pro- 
ceedings under  it,  also,  to  enjoin 
the  certificate  holders  from  pro- 
ceeding with  the  sale  under  the 
decree;  and  so,  that  the  sale  under 
the  decree  was  without  force  or 
effect.  Stevens  v.  Central  Nat, 
Bank.  50 

2.  Where  a  lease  provided  for  a 
forfeiture  thereof  ror  non-payment 
of  rent  and  for  re-entry  by  the 
landlord,  and  the  latter,  upon  such 
default,  had  taken  possession,  and 
an  action  had  been  brought  by  the 
assignee  of  the  tenant  for  the  re- 
demption of  the  lease  from  the 
forfeiture,  held^  that  a  preliminary 
injunction  restraining  the  defena- 
ant  from  removing  from  the 
premises  the  personal  property 
placed  therein  by  the  tenant  was 
improperly  granted;  that  as  de- 
fendant w^as  in  the  actual  pos- 
session, claiming  to  be  rightfully 
in  possession  as  owner,  he  could 
not  be  removed  therefrom  by 
plaintiff  except  by  the  successful 
termination  of  the  action;  the  sole 
effect  of  the  injunction,  if  sus- 
tained, would  be  to  secure  storage 
of  the  property  during  the  pend- 
ency of  the  action,  and  such  an  in- 
j  unction  was  not  proper.  Kcehler 
<fe  Go.  V.  Brady.  135 

3.  The  mere  apprehension  of  some 
future  acts  of  a  wrongful  nature 
which  may  be  injurious  to  plaintiff 
is  not  a  sufiScient  basis  for  a  final 
injunction;  that  remedy  becomes 
a  necessity  only  when  it  is  per- 
fectly clenr  upon  the  facts  that. 
unless  granted,  plaintiff  may  be 
irreparably  injured  and  that  he 
can  have  no  adequate  remedy  at 
law  for  the  mischief  occasioned. 
Reynolds  v.  £herett.  189 

4.  In  the  absence  of  proof  of  such 
facts,  the  denial  of  the  relief  is 
within  the  discretion  of  the  court 
below,  and  with  the  proper  exer- 
cise of  that  discretion  tliis  court 
may  not  interfere.  Id, 
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5.  In  an  action  brought  by  plaintiffs, 
who  were  cigar  manufacturers, 
the  complaint  alleged  that  their 
employees  and  those  of  other 
manufacturers  had  struck  because 
of  the  refusal  of  their  employers 
to  grant  a  demand  for  increased 
wages;  that  defendants  were  in 
part  such  strikers  and  in  part 
were  connected  with  a  newspaper 
encouraging  and  abetting  the 
strike.  The  complaint  then  set 
forth  facts  tending  to  show  a  com- 
bination among  the  striking  work- 
men, aided  by  the  defendant  jour- 
nnlists,  to  compel,  by  unlawful 
and  violent  methods,  the  submis- 
sion of  the  c\gar  manufacturers. 
The  only  relief  asked  was  a  per- 
petual injunction.  A  temporary 
injunction  was  granted.  The 
strike  had  ceased  previous  to  the 
trial,  but  the  trial  was  proceeded 
with,  by  agreement  of  counsel,  on 
the  sole  issue  as  to  the  right  of  de- 
fendants to  induce  persons,  by  en- 
treaty and  persuasion,  to  leave  the 
service  of  their  employers  and  not 
to  enter  their  service.  There  was 
neither  a  finding  nor  a  request  to 
find,  or  to  award  damages.  The 
complaint  was  dismissed.  Held, 
that  plaintiffs  were  not  entitled, 
as  of  strict  right,  to  the  relief 
sought;  that  a  refusal  to  grant  it 
was  in  the  discretion  of  the  court 
below;  and  that  the  exercise  of 
this  discretion  was  not  reviewable 
here.  Id, 

6.  An  injunction  lies  to  restrain  the 
simulation  and  use  by  one  corpora- 
tion of  the  name  or  a  prior  cor- 
poration which  tends  to  create  con- 
fusion, and  to  enable  the  later 
corporation  to  obtain  the  business 
of  the  prior  one.  C.  S.  Higgins 
Co.  v.  Higgins  Soap  Co.  462 

7.  The  will  of  J.  directed  his  execu- 
tors to  sell  his  residuary  estiite, 
divide  the  same  into  seven  equal 
parts  and  pay  one  part  to  each  of 
the  testator's  six  sisters  and  the 
other  to  the  children  of  a  deceased 
brother.  The  testator  died  seized 
of  certain  real  estate  which  the 
sole  surviving  executor  advertised 
for  sale.  In  an  action  brought  by 
one  of  the  sisters  to  restram  the 
sale,  it  appeared  that  all  of  the 
beneficiaries,  except  one  of  the 
sisters  and  one  of  the  children  of 


the  deceased  brother,  who  was  a 
minor,  joined  with  plaintiff  in  the 
request  not  to  sell,  and  that  an  in- 
junction restraining  the  sale  issue. 
Hdd,  that  the  direction  to  sell  con- 
tained in  the  will  was  imperative 
and  operated  to  convert  the  realty 
into  personalty;  that,  assuming 
the  request  amounted  to  an  elec- 
tion to  take  the  land  as  such,  the 
election  was  incomplete  because 
not  made  by  all  of  the  benefici- 
aries; and  so,  that  an  application 
to  continue  a  temporary  inj  unction 
was  properly  denied.  McDonald 
v.  aHara.  566 


INSURANCE  (FIRE). 

Where  a  policy  of  fire  insurance, 
insuring  a  stock  of  goods,  con- 
tained a  provision  declaring  it 
void  in  case  of  a  sale,  transfer  or 
change  in  title  to  or  possession  of 
the  property,  and  the  insured  dur- 
ing the  life'  of  the  policy  took  in 
a  co-partner,  transferring  to  him 
an  interest  in  the  insured  prop- 
erty, held,  that  this  transfer  ren- 
dered the  policy  void.  Oermania 
R  Ins.  Co.  V.  Hojne  Ins,  Co.     195 


JUDGMENT. 

1.  Where  an  action  brought  in  the 
Supreme  Court  of  this  state  has 
been  removed  into  the  United 
States  Circuit  Court,  on  the 
ground  of  citizenship  of  parties, 
all  that  can  be  claimed  for  the  de- 
cree of  the  latter  court  therein  is 
that  it  be  accorded  the  same  force 
and  effect  as  a  similar  judgment 
of  stiid  Supreme  Court.  Sictens 
V.  Central  Nat.  Bk.  50 

2.  An  action  was  brought  by  S.,  a 
holder  of  bonds  issued  by  a  rail- 
road company,  secured  by  a  mort- 
gage on  its  property,  ostensibly  as 
a  representative  of  all  the  bond- 
holders, to  charge  purchasers  on 
sale  under  a  judgment  in  an  action 
to  foreclose  the  mortgage  as  trus- 
tees for  the  bondholders,  on  the 
ground  that  the  purchase  money 
had  not  been  paid.  The  com- 
plaint also  prayed  for  a  receiver,  a 
sale  of  the  property,  and  that  all 
titles  under  the  foreclosure  sale 
should    be   declared    void.      The 
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necessaiy  parties  to  make  such  a 
decree  binding  were  not  brought 
in.  Other  bondholders  petitioned 
to  be  made  parties,  but  their  ap- 
plications were  denied.  A  receiver 
was  appointed,  and  upon  his  peti- 
tion, he  was  authorized  to  issue 
receiver's  certificates,  the  same  to 
be  a  first  lien  upon  the  property. 
Pursuant  to  a  judgment  in  that 
action,  the  property  was  sold. 
One  of  the  holders  of  certificates 
so  issued,  in  behalf  of  itself  and 
other  certificate  holders,  brought 
an  action  against  the  purchasers 
under  said  judgment  and  their 
^antee,  askmg  to  have  the  cer- 
tificates declared  the  first  lien  on 
the  property,  and  to  enforce  the 
lien  by  a  sale,  etc.  This  suit  was 
removed  into  the  United  States 
Circuit  Court,  on  the  ground  of 
citizenship  of  the  parties,  a  decree 
was  there  entered  in  favor  of 
plaintiffs  and  a  sale  of  the  property 
ordered.  Thereafter,  but  before  a 
sale  under  said  decree,  this  action 
was  brought  by  bondholders,  all 
the  parties  in  interest  being 
brought  in.  for  relief  against  the 
8.  judgment  and  the  proceedings 
under  it,  on  the  ground  that  the 
action  was  fraudulent ;  also,  to 
enforce  the  original  foreclosure 
judgments.  The  judgment  herein 
jjerpetually  restrained  the  plain- 
tiffs in  the  action  in  the  Federal 
court  from  proceeding  with  a  sale 
under  the  decree.  The  sale,  how- 
ever, was  proceeded  with  and  the 
property  sold.  Held,  that  the 
court  had  jurisdiction  to  review 
the  8.  judgment,  vacate  it  as 
fraudulent  and  set  aside  the  pro- 
ceedings under  it,  also,  to  enjoin 
the  certificate  holders  from  pro- 
ceeding with  the  sale  under  the 
decree ;  and  so  that  the  sale  under 
the  decree  was  without  force  or 
effect.  Id. 

3.  The  judgment  herein  directed  the 
appointment  of  a  referee  to  ascer- 
tain who  were  the  owners  of  the 
railroad  bonds,  and  which  of  them 
were  actually  brought  in  in  the  S. 
suit,  and  the  referee,  to  sell,  was 
directed  to  pay  the  net  amount 
realized  to  the  bondholders,  except 
that  as  to  the  proportions  coming 
to  the  owners  of  such  bonds  as 
were  in  the  8.  suit  he  should  pay 
80  much  thereof  to  the  owners  of 


the  certificates  as  would  be  neces- 
sary to  satisfy  the  same,  and  the 
balance,  if  any,  to  the  holders  of 
said  bonds.  Held,  that  the  judg- 
ment was  proper.  Id. 

4.  A  judgment  of  foreclosure  of  a 
mortgage  does  not  so  far  merge 
the  mortgage  in  the  judgment  as 
to  blot  out  the  record  of  the  mort- 
gage or  relieve  any  one  looking  at 
the  judgment  and  the  deed  given 
on  sale  pursuant  thereto  from  the 
effect  of  that  record  as  showing 
what  the  mortgage  contains. 
Bematein  v.  Nenlis.  347 

5.  The  finding  of  fi  referee,  in  pro- 
ceedings by  the  committee  of  the 
person  and  estate  of  an  habitual 
drunkard,  for  leave  to  sell  his  real 
estate  for  the  payment  of  his  debts, 
that  a  claim  presented  is  a  valid 
and  subsisting  debt  against  the 
drunkard  for  an  amount  stated,  ia 
not  a  judgment  within  tlie  mean- 
ing of  the  Code  of  Civil  I^rocedure 
(§  376),  nor  does  the  confirmation 
of  the  report  or  the  entry  of  the 
order  of  confirmation  in  the  proper 
clerk's  office  make  it  a  judgment. 
The  finding  is  simply  an  incident 
to  aid  the  court  in  the  determina- 
tion of  the  question  as  to  the  pro- 
priety of  directing  a  sale.  8hddon 
V.  Minck.  49» 


JUDICIAL  8 ALE8. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (j^  2752)  provid- 
ing for  the  sale  of  a  decedent's 
real  estate  for  the  payment  of  his 
debts,  while  it  is  required  that  the 
petition  shall  *'  set  forth  as  nearly 
as  the  petitioner  can  upon  diligent 
inquiry  ascertain  *  *  *  the 
names  of  all  the  heirs  and  devisees 
of  the  decedent,"  where  the  peti- 
tion avers  that  certain  persons 
named  are  heirs,  the  fair  construc- 
tion of  the  language  is  that  the 
persons  named  are  "all  the  heirs," 
and  so,  an  expres.s  averment  to 
that  effect  is  not  essential.  Oreen - 
blaU  V.  Hermann.  13 

2.  As  to  whether,  conceding  the  rule 
of  construction  to  be  otherwise, 
the  omission  of  the  express  aver- 
ment would  invalidate  the  pro- 
ceedings where  it  appeared  that  iu 
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fact  the  persons  named  were  all 
the  heirs,  qucsre.  Id. 

8.  In  an  action  by  a  vendee  to  com- 
pel specific  performance  by  the 
vendor  of  a  contract  for  the  pur- 
chase of  land,  or  for  the  recovery 
of  the  amount  paid,  it  appeared 
that  defendant  tendered  a  deed, 
good  in  form,  which  plaintiff  de- 
clined to  accept,  alleging  a  defect 
of  title.  Defendant  claimed  title 
under  a  sale  by  the  administrators 
of  N.,  who  died  seized  of  the 
premises,  pursuant  to  a  surrogate's 
decree  in  proceedings  for  the  sale 
of  his  real  estate  for  the  payment 
of  his  debts.  These  facts  ap- 
peared: N.  died  leaving  no  widow, 
living  descendant,  father,  mother, 
brother  or  sister,  or  descendant  of 
either  kin  surviving.  The  collat- 
eral heirs  of  decedent's  father  were 
named  in  the  petition;  it  did  not 
state  tliat  the  persons  named  were 
*'  all  the  heirs  "  of  the  decedent,  nor 
did  it  state  that  there  were  no  col- 
lateral heirs  of  his  mother.  It 
was  not  alleged  in  the  complaint 
nor  shown  that  there  were  any 
such  heirs  entitled  to  take  under 
the  statute  (1  R.  8.  752,  §  13),  plain- 
tiff resting  his  objection  solely  on 
the  assumed  imperfection  appear- 
ing on  the  face  of  the  record. 
Held,  that  the  objection  was 
imtenable.  Id. 


JURISDICTION. 

1.  The  courts  have  power  to  and 
will  set  aside  as  a  nullity  a  judg- 
ment or  decree  obtained  by  fraud. 
Stevens  v.  Central  Nat.  Bk.         50 

2.  While  the  state  courts  have  no 
authority  to  stay  proceedings  in 
actions  in  the  Federal  courts, 
when  the  parties  to  such  an  ac- 
tion are  residents  of  the  state,  a 
state  court  of  equity  majr  act  in 
personam  upon  those  parties  and 
direct  them  to  proceed  no  further 
in  such  suit.  Id. 

3.  An  action  was  brought  by  S.,  a 
holder  of  bonds  issued  by  a  rail- 
road company,  secured  by  a  mort- 
gage on  its  property,  ostensibly  as 
a  representative  oi  all  the  bond- 
holders, to  charge  purchasers  on 
sale  under  judgment  in  an  action 


to  foreclose  the  mortgage  as 
trustees  for  the  bondholders,  on 
the  ground  that  the  purchase 
money  had  not  been  paid.  The 
complaint  also  prayed  for  a  re- 
ceiver, a  sale  of  the  property,  and 
that  all  titles  under  the  fore- 
closure sale  should  be  declared 
void.  The  necessarjr  parties  to 
make  such  a  decree  binding  were 
not  brought  in.  Other  bondhold- 
ers petitioned  to  be  made  parties, 
but  their  applications  were  denied. 
A  receiver  was  appointed,  imd 
upon  his  petition,  he  was  author- 
ized to  issue  receiver's  certificates, 
the  same  to  be  a  first  lien  upon 
the  property.  Pursuant  to  a  j  udg- 
ment  in  that  action,  the  property 
was  sold.  One  of  the  holders  of 
certificates  so  issued,  in  behalf  of 
itself  and  other  certificate  holders, 
brought  an  action  against  the  pur- 
chasers under  said  judgment  and 
their  grantee,  asking  to  have  the 
certificate  declared  the  first  lien  on 
the  property,  and  to  enforce  the 
lien  by  a  sale,  etc.  This  suit  was 
removed  into  the  United  States 
Cu*cuit  Court,  on  the  ground  of 
citizenship  of  the  parties,  a  decree 
was  there  entered  in  favor  of  plain- 
tiffs and  a  sale  of  the  property 
ordered.  Thereafter,  but  before  a 
sale  under  said  decree,  this  action 
was  brought  by  bondholders,  all 
the  parties  in  interest  being 
brought  in,  for  relief  against  the 
8.  judgment  and  the  proceedings 
under  it,  on  the  ground  that  the 
action  was  fraudulent;  also,  to  en- 
force the  original  foreclosure  judg- 
ments. The  judgment  herein  per- 
petually restrained  the  plaintiffs 
in  the  action  in  the  Federal  court 
from  proceeding  with  a  sale  uirter 
the  decree.  The  sale,  however, 
was  proceeded  with  and  the  prop- 
erty sold.  Held,  that  the  court 
had  jurisdiction  to  review  the  8. 
judgment,  vacate  it  as  fraudulent 
and  set  aside  the  proceedings 
under  it,  also,  to  enjoin  the  cer- 
tificate holders  from  proceeding 
with  the  sale  under  the  decree; 
and  so,  that  the  sale  under  the 
decree  was  without  force  or  effect. 

Id. 

4.  The  jurisdiction  of  a  court  of 
equity  depends  upon  the  position 
of  the  plamtiff  and  the  relief  he  is 
entitled    to   at   the   time  of  the 
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bringing  of  his  action,  and  when 
the  jurisdiction  has  once  attached 
it  is  not  affected  by  subsequent 
changes  so  long  as  any  cause  of 
action  survives,  although  for  that 
there  may  be  an  adequate  remedy 
at  law.  Van  Allen  v.  if.  Y.  El. 
B.  R.  Go.  174 

6.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  723),  author- 
izing amendments  of  pleadings 
bjr  the  court,  it  has  power  to 
direct  an  amendment  of  a  com- 
plaint, although  it  changes  the 
cause  of  action  and  substitutes 
another  belonnng  to  a  different 
class,  where  the  result  sought  to 
be  reached  is  the  same.  iMyo  v. 
MorsB.  216 

6.  A  contract  for  certain  work  was 
entered  into  between  the  city  of 
Buffalo  and  a  corporation.  The 
contract  contained  the  clause  re- 
quired by  the  charter  as  revised 
in  1891  (§  504,  chap.  105,  Laws  of 
1891),  which  provides  that  in  con- 
tracting for  any  work  by  the  city 
a  clause  shall  be  inserted  in  the 
contract  binding  the  contractor 
not  to  discriminate  in  the  perform- 
ance of  the  work  against  members 
of  labor  organizations,  or  to  accept 
any  more  than  eight  hours  as  a 
day's  work.  The  superintendent 
of  the  company  in  carrying  out 
the  contract  employed  men  at 
agreed  wages  for  a  day's  work  of 
ten  hours.  Said  superintendent 
was  convicted  in  the  Police  Court 
of  said  city  of  a  misdemeanor  in 
violating  said  provision.  Held, 
that  the  arrest,  trial  and  convic- 
tion w^ere  without  jurisdiction  and 
Yoid;  that  the  clause  did  not  in 
any  way  apply  to  the  superintend- 
ent; also,  that  the  clause  could  not 
be  the  basis  for  the  criminal  in- 
dictment of  any  person  for  a  mis- 
demeanor.    Feople  ex  rel.  v.  BecA: 

226 

7.  A  county  judge  has  no  authority 
or  control  over  the  action  of  assess- 
ors or  other  officers  or  bodies  em- 
powered to  make  assessments  and 
to  levy  and  impose  taxes,  save 
such  as  is  expressly  given  by 
statute.    In  re  B.  M.   G.  L.  Co. 

228 

8.  Under  the  provision  of  the 
"County  Act'^  (§16,  chap.  686, 


Laws  of  1892),  giving  to  a  board 
of  supervisors  power  to  correct 
"any  manifest  clerical  error  in 
any  assessment "  coming  before  it 
for  review,  *'  and  to  cause  to  be 
refunded  to  any  person  the  amount 
collected  from  him  of  any  tax  ille- 
gally or  improperly  assessed  or 
levied,'*  and  providing  that "  upon 
the  order  of  the  County  Court  it 
shall  refund  jlny  such  tax,"  the 
only  power  given  to  that  court  ia 
to  direct  the  refunding  of  an  illegal 
tax  that  has  been  paid;  this  does 
not  carry  with  it  by  implication 
the  power  to  cancel  a  tax  be- 
fore payment  or  to  restrain  its 
collection.  Id. 

9.  Accordingly  held,  that  an  order  of 
a  county  judge  was  void  which 
directed  the  board  of  supervisors 
of  the  county  to  cancel  a  tax  ille- 
gally imposed  upon  a  corporation 
by  the  action  of  the  board  in  ex- 
tending a  tax  for  state  purposes, 
upon  the  assessments  for  which 
the  corporation  was  not  liable,  and 
restrained  the  collection  of  such 
tax.  Id. 

10.  It  seems,  that  as  no  application 
was  made  to  said  board  for  a  cor- 
rection of  the  error,  and  as  no  cor- 
rection was  made  by  it  while  in 
session,  its  power  over  the  matter 
was  ended,  and  could  not  be  called 
into  action  again  until  payment  of 
the  tax;  and  that  until  an  applica- 
tion to  have  it  refunded  has  been 
made  to  the  board,  the  County 
Court  has  no  authority  to  make 
any  order  on  the  subject.  Id. 

11.  /if  seems,  that  while  a  prior  incum- 
brancer is  not  a  necessair  or  proper 
party  in  an  action  to  foreclose  a 
mortgage,  yet,  if  made  a  party, 
and  the  complaint  asks  that  the 
amount  of  his  lien  be  ascertained 
and  paid  from  out  of  the  proceeds 
of  sale,  the  court  has  jurisdiction, 
and  may  grant  the  relief  demanded 
in  the  complaint  in  case  he  makes 
default;  that  if  he  does  not  desire 
to  have  his  rights  adjudicated  be 
should  appear,  and  by  answer  or 
demurrer  raise  the  question  that 
he  is  improperly  made  a  party. 
Jacobie  v.  Mickle.  287 

12.  A  party  who  has  neglected  or 
disobeyed  an  order  of  the  court. 
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after  appealing  from  it  and  stipu- 
lating to  abide  by  the  decision  on 
appeal,  may  not  claim  in  justifica- 
tion that  the  court  had  no  juris- 
diction to  make  the  order.  People 
ex  rel.  v.  Bice.  249 

18.  While  jurisdiction  of  the  subject- 
matter  cannot  be  conferred  by 
consent  of  the  parties,  where  the 
court  has  jurisdiction  a  question 
as  to  the  authority  of  one  branch 
of  it  to  make  the  particular  order 
may  be  waived.  Id. 

14.  A  surrogate  has  no  jurisdiction 
to  construe  the  provisions  of  a 
will  excepting  so  far  as  it  may 
be    necessary    in  order  that    he 

•  may  properly  perform  some  other 
duty  imposed  upon  him  by  law. 
Waskbon,  v.  Cope.  287 

15.  Where  taxing  officers,  in  the  ex- 
ercise of  an  actual  jurisdiction 
over  person  and  subject-matter, 
commit  an  error,  their  action  is 
not  void  and  their  assessment  may 
not  be  attacked  collaterally.  U,  8. 
Tnist  Co.  v.  Mayor,  etc.  488 

16.  In  an  action  by  a  trust  company, 
a  domestic  corporation,  to  recover 
back  taxes  paid  by  it  and  assessed 
upon  its  capital  stock  and  surplus, 
as  authorized  by  the  act  of  1857 
(Chap.  451,  Laws  of  1857),  it  ap- 
peared that  plaintiff,  during  each 
of  the  years  in  which  'the  assess- 
ments were  made,  presented  to 
the  tax  commissioners  a  statement 
of  its  condition,  which  showed 
that  except  for  one  year  its  prop- 
erty, after  deducting  ten  per  cent 
of  its  capital  and  its  real  estate, 
was  exempt  from  taxation;  that 
the  commissioners  reduced  but 
refused  to  cancel  the  assessments; 
that  plaintiff  protested  but  took 
no  proceeding  to  review  and  paid 
the  taxes.  Held,  that  the  commis- 
sioners had  jurisdiction  over  the 
plaintiff  and  tne  subpect-matter; 
and  so,  that  the  action  was  not 
maintainable.  Id. 

17.  The  rule  that  where  an  assess- 
ment has  been  made  with  jurisdic- 
tion, and  the  property  holder  has 
paid  the  tax  imposed  thereon,  he 
cannot  recover  back  the  money 
paid  until  the  assessment  has  been 
vacated  and  set  aside  in  some  ap- 


propriate proceeding,  does  not 
apply  to  defects  which  render  the 
assessment  void  for  want  of  juris- 
diction. Mut.  L.  Ins.  Co.  V. 
Mayor,  etc.  494 

A»  to  jurisdiction  of  court  to 

ame7id  judgment  in  a  case  where  no 
answer  was  terved. 

See  Harrison  v.  U.  T.  Co.         826 


LABOR. 

1.  The  act  ''to  regulate  the  rate  of 
wages  on  all  public  works  in  this 
state,"  etc.  (§  1,  chap.  380,  Laws  of 
1889),  does  not  apply  to  laborers  in 
the  penal,  reformatory,  eleemos- 
ynary or  educational  institutions 
of  the  state,  but  only  to  those  em- 
ployed upon  its  public  works. 
Brake  v.  State.  414 

2.  Where,  therefore,  a  fireman  was 
employed  in  the  Soldiers  and  Sail- 
ors' Home  for  thirty  dollars  per 
month,  and  at  the  end  of  each 
month  received  his  pay,  signing  a 
receipt  acknowledging  full  pay- 
ment, and  thereafter  presented  to 
the  Board  of  Claims  a  claim  for 
the  difference  between  the  sum 
unpaid  and  the  wa^es  fixed  by 
law,  held,  that  the  claim  was  prop- 
erly disallowed.  Id, 


LANDLORD  AND  TENANT. 

1.  It  se^ms,  where  a  building  erected 
for  business  purposes  is  rented  as 
a  whole  and  without  any  reference 
to  a  use  by  way  of  sub-letting,  or 
that  is  not  the  primary  purpose 
contemplated,  the  damages  for 
breach  of  a  covenant  on  the  part 
of  the  lessor  to  repair  is,  as  a  gen- 
eral rule,  the  difference  in  the 
renttil  value  of  the  premises  as 
they  are  and  as  they  would  have 
been  had  the  covenant  been  per- 
formed. T.'H.  Electric  Go.  v.  D. 
L.  <kl  Co.  34 

2.  A  tenant  is  not  bound  to  make 
permanent  and  important  repairs 
which  the  landlord  has  contracted 
to  make,  but  may  recover  his 
damages.  Id. 

3.  Where  a  lease  provided  for  a  for- 
feiture thereof    for  non-payment 
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of  rent  and  for  re-entry  by  the 
landlord,  and  the  latter,  upon  such 
default,  had  taken  possession,  and 
an  action  had  been  brought  by  the 
assignee  of  the  tenant  for  the  re- 
demption of  the  lease  from  the 
forfeiture,  held,  that  a  preliminary 
injunction  restraining  the  defend- 
ant from  removing  from  the  prem- 
ises the  personal  property  placed 
therein  by  the  tenant  was  improp- 
erly granted;  that  as  defendant 
was  in  the  actual  possession, 
claiming  to  be  rightfully  in  pos- 
session as  owner,  he  could  not  be 
removed  therefrom  by  plaintiff  ex- 
cept by  the  successful  termination 
of  the  action ;  the  sole  effect  of  the 
injunction,  if  sustained,  would  be 
to  secure  storage  of  the  property 
during  the  pendency  of  the  action, 
and  such  an  injunction  was  not 
proper.    Koehler  <fe  Co.  v.  Brady. 

135 


4.  At  the  time  of  the  execution  of 
an  assignment  for  the  benefit  of 
creditors,  the  assignor  was  occupy- 
ing certain  premises  under  a  lease 
for  a  term  of  years,  at  an  annual 
rental  payable  in  monthly  install- 
ments. The  lease  provided  that 
if  the  demised  premises  become 
vacant  during  the  term,  becjiuse 
of  non-payment  of  rent  or  other- 
wise, the  lessors  may  re-enter  or 
re-let  as  agents  of  the  lessee  and 
apply  the  avails  to  the  payment  of 
the  rent  due.  The  rent  accruing 
while  the  assignor  was  in  posses- 
sion was  paid.  The  assignee  occu- 
pied the  premises  for  a  time,  pay- 
ing rent  as  required  by  the  lease, 
and  then  vacated  them.  The  les- 
sors took  possession  and  re-let  the 
premises  for  sums  less  than  that 
reserved  by  the  lease,  and  for  the 
deficiency  and  the  rent  to  accrue 
for  the  balance  of  the  tenn  pre- 
sented a  claim  to  the  assignee. 
Held,  that  the  claim  was  properljr 
rejected ;  that  the  lessors  by  their 
acts  in  re-entering  and  re-letting 
the  premises  put  an  end  to  the 
fixed  obligation  of  the  lessee,  and 
the  only  obligation  thereafter  was 
for  a  possible  deficiency,  which, 
as  it  did  not  exist  at  the  time  of 
the  assignment,  was  not  covered 
thereby.    In  re  Hevenor.  271 

See  Lease. 


LEASE. 

1.  A  lease  of  a  large  seven-stOTy 
building  in  the  city  of  New  York, 
niade  in  January,  1888,  for  a  tenn 
beginning  the  first  of  May,  con- 
tained covenants  on  the  part  of 
the  lessor  to  the  effect  that  it 
would  deliver  the  demised  prop- 
erty on  the  first  day  of  the  term 
"in  a  sound  and  substantial  con- 
dition, and  in  a  state  of  good  re- 
pair; that  all  alterations,  improve- 
ments and  additions  »  ♦  » 
which  shall  be  required  during 
the  term  *  *  *  by  any  present 
or  future  law,  ordinance  or  au- 
thority whatsoever,"  shall  be  made 
at  the  expense  of  the  lessor;  the 
covenant,  however,  to  include  only^ 
such  alterations,  etc. ,  as  are  of  a 
permanent  nature,  and  not  such 
as  are  rendered  necessary  by  the 
uses  to  which  the  property  shall 
be  put.  Such  repairs  and  re-build- 
ing to  be  made  as  soon  as  pos- 
sible, the  rent  to  be  abated  and 
suspended  in  similar  manner  and 
proportion  as  provided  in  case  of 
damage  by  fire.  The  provision 
referred  to  was  that  in  case  of 
such  damage  by  fire  as  requires 
the  lessor  to  repair  or  re-build, 
during  the  time  the  lessee  shall  be 
deprived  of  the  use  of  the  prem- 
ises, the  rent  "or  such  part 
thereof  as  shall  be  justly  propor- 
tionate to  the  portion  or  portions 
of  said  demised  premises,"  of  the 
use  of  which  the  lessee  shall  be 
deprived  "by  reason  of  such 
damage  or  re  building,  shall  be 
suspended  or  abated."  By  the 
lease  the  lessee  was  permitted  to 
and  did  enter  upon  the  premises 
before  the  beginning  of  the  term, 
laid  the  foundation  for  and  put 
in  an  engine,  machinery,  etc.,  ex- 
pending a  large  sum  therefor.  The 
lessor  commenced  Qiaking  some 
repairs,  but  they  were  not  com- 
pleted when  the*  term  began,  and 
the  premises  were  not  then  in 
good  condition  or  repair.  In 
March  the  lessor  applied  to  the 
building  department  of  the  city 
•for  leave  to  make  repairs.  The 
inspector  and  surveyors  reported 
that  the  building  was  unsafe  and 
that  it  was  necessary  to  take  down 
and  rc-build  one  of  its  walls  or 
build  buttresses  to  sustain  it.  On 
trial  of  the  issue  before  a  jury  as 
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provided  by  the  New  York  Con- 
solidation Act  (Chap.  410,  Laws 
of  1882),  as  amended  in  1887  (Chap. 
566,  Laws  of  1887),  a  verdict  was 
rendered  May  seventh  which 
found  that  the  building  was 
iinsiife  and  dangerous,  recom- 
mended that  the  wall  be  taken 
down  above  the  first  story,  and 
required  the  superintendent  to 
make  the  specified  repairs;  they 
were  not  made,  however,  either 
by  him  or  the  lessor,  nor  did  the 
latter  make  certain  alterations 
specified  in  the  lease  and  cove- 
nanted to  be  made  by  it.  The 
lessee  entered  but  refused  to  pajr 
the  rent,  and  in  consequence  vari- 
ous summary  proceedings  were 
commenced  by  the  lessor.  In  an 
action  brought  to  restrain  the 
prosecution  of  such  proceedings 
and  to  determine  the  amount  of 
damages  the  lessee  was  entitled 
to,  it  appeared  that  plaintiff  only 
occupiefl  the  first  and  second 
stories,  which  it  had  strengthened 
by  supports,  and  that  the  upper 
stories  were  unsafe  and  their  oc- 
cupation dangerous.  Heldy  that 
the  taking  and  retaining  posses- 
sion of  the  demised  premises  by 
the  lessee  was  not  inconsistent 
with  a  remedy  on  the  covenant 
to  repair,  and  was  not  a  waiver  of 
its  right  to  claim  damages  for  a 
breach  ;  that  the  facts  disclosed 
that  plaintiff  was  deprived  of  the 
beneficial  use  of  the  upper  stories; 
that  in  suffering  them  to  remain  in 
an  unsafe  condition  the  covenant 
on  the  part  of  the  lessor  had  been 
violated,  and  plaintiff  was  entitled 
to  its  legal  damages;  that  the 
measure  of  damages  was  to  be  de- 
termined in  the  manner  specifie<l 
in  the  lease,  i.  «.,  by  deducting 
from  the  rent  reserved,  which  was 
to  be  assumed  to  be  the  rental 
value  of  the  whole  premises,  the 
proportionate  rental  value  of  the 
portion  thereof,  of  the  use  of 
which  plaintiff  had  been  deprived 
by  defendant's  failure  to  perform 
its  covenants.  T,-IL  Electric  Co. 
V.  2>.  L.  I.  Co.  34 

2.  The  lease  contained  an  agreement 
on  the  part  of  the  lessee  to  pay 
rent  for  such  portion  of  the  build- 
ing as  he  should  occupy  before 
the  commencement  of  the  term, 
at  a  rate  specified  per  square  foot. 

SicKELS — Vol.  XCIX. 


Plaintiff  claimed  to  recover  as 
damages  the  rental  value  at  a  price 
per  square  foot  for  the  space  of 
the  use  of  which  he  was  deprived, 
and  failed  to  give  evidence  of  loss, 
founded  on  the  true  measure  of 
damages.  Held,  that  plaintiff  was 
at  least  entitled  to  nominal  dam- 
ages, and  while  the  right  to  such 
damages,  where  it  has  been  im- 
properly denied,  may  not  require 
the  reversal  of  a  judgment  when 
it  appears  that  upon  a  new  trial 
only  such  damages  could  be  re- 
covered, yet,  as  substantial  dam- 
ages had  been  sustained  by  plain- 
tiff, the  denial  of  nominal  damages 
was  error  requiring    a    reversal. 

Id, 

3.  The  will  of  C.  directed  his  execu- 
tors to  divide  his  residuary  estate 
into  eight  equal  parts,  and  to  hold 
these  shares  in  trust  in  severalty, 
one  for  the  benefit  of  each  of  his 
eight  children  during  life,  the 
trustees  to  receive  the  rents  and 
income  and  pay  over  the  same  to 
the  beneficiary.  By  a  codicil  the 
original  scheme  was  modified  so 
far  as  it  affected  the  plaintiff,  one 
of  the  testator's  children,  by  di- 
recting that  the  income  of  his 
share,  or  so  much  as  should  be 
necessary,  should  be  applied  to 
the  education  and  support  of  his 
children  during  his  life.  Plaintiff 
was  also  constituted  a  trustee  for 
certain  purposes  connected  with 
his  share.  The  testator  recom- 
mended that  his  property  be  kept 
together  as  long  as  possible,  add- 
ing, however,  that  this  should  not 
be  •*  construed  as  a  direction  or  re- 
striction." The  testator  died  in 
1882;  in  1891  the  executors  and 
trustees  named  in  the  will  executed 
a  ten  years'  lease  of  certain  real 
estate,  part  of  the  residuary  estate, 
to  a  tenant  who  had  been  a  lessee 
of  the  premises  since  1869.  At 
the  time  the  lease  was  executed  no 
division  had  been  made  into  shares 
as  directed  by  the  will.  In  an  ac- 
tion to  set  aside  the  lease  upon  the 
ground,  among  others,  that  plain- 
tiff had  not  joined  in  its  execution, 
Tield,  untenable;  that  plaintiff  was 
not  such  a  trustee  of  the  corpus  of 
the  undivided  estate  as  rendered 
his  signature  to  the  lease  necessary 
to  make  it  valid;  also,  that  the 
trustees  named  in  the  will  had,  at 
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least  until  a  diyision  of  the  estate 
into  shares,  the  power  to  lease, 
and  any  lease  executed  in  good 
faith  was  valid  and  binding  on  all 
the  parties.     Corse  v.  Corse.      669 

See  Landlord  and  Tenant. 


LEGACIES. 

The  will  of  8.  directed  his  executors 
to  convert  into  money  all  of  his 
estate,  and  to  dispose  of  the  pro- 
ceeds as  thereinafter  directed;  fol- 
lowing this  were  four  specific  be- 
quests, and  then  the  will  directed 
the  executors  to  divide  "whatso- 
ever moneys  may  remain  *  *  * 
after  the  payment  of  the  foregoing 
bequests"  between  certain  bene- 
ficiaries named.  Two  of  the  spe- 
cific bequests  were  invalid.  In 
an  action  for  the  construction  of 
the  will.  Jieldy  that  the  amount  of 
the  void  bequests  went  into  the 
residuary  estate;  and  so,  the  re- 
siduary legatees  were  entitled  to 
the  same.    Carter  v.  Bd,  Mn.  621 

See  Wills. 


LEGATEE. 

1.  While,  where  upon  the  final  ac- 
counting of  an  executor,  he  claims 
an  over- payment  to  a  legatee,  the 
fact  and  the  extent  of  the  over- 
payment may  be  a  material  inquiry 
in  ascertaining  the  amount  of  the 
distributive  shares,  and  so  the  de- 
cision of  the  surrogate  may  be 
binding  upon  the  legatee  if  made 
a  party  to  the  accounting,  the  sur- 
rogate has  no  jurisdiction  to  com- 
pel the  legatee  to  restore  the 
amount  of  the  over-payment,  but, 
it  seems,  the  executor  must  resort 
to  his  action  to  recover  it.  In  re 
Lang.  275 

2.  The  will  of  8.  named  L.  as  ex- 
ecutor and  H.  as  executrix;  the 
latter  was  also  residuary  legatee. 
L.  had  the  exclusive  management 
of  the  estate  and  possession  of  its 
assets.  The  personalty  consisted 
principally  of  money  in  savings 
banks,  "the  bank  books  were  de- 
livered by  L.  to  IT.  as  such  legatee. 
Upon  final  settlement  of  the  ac- 
coimts  of  L.,  in  which  accounts 


he  stated  in  substance  that  the 
bank  books  were  so  delivered  in 
payment  of  the  legacy  to  H.,  he 
presented  a  claim  against  the 
estate  for  moneys  paid  and  for 
services  rendered  to  the  testatrix 
during  her  lifetime;  a  portion  of 
the  claim  was  allowed  by  the  sur- 
rogate, also  an  allowance  was  made 
for  the  expenses  of  the  accounting 
and  for  the  commissions  of  L.  as 
executor.  These  the  surrogate 
directed  to  be  paid  out  of  any 
assets  remaining  in  the  hands  of 
L.  as  executor,  and  which  might 
thereafter  be  received  by  him.  It 
appeared  that  there  were  no  assets 
remaining  in  the  hands  of  L.  aa 
executor.  Held,  that  the  surro- 
gate properly  decided  that  he  had 
no  power  to  compel  H.  to  pay  over 
to  L.  any  part  of  the  sums  received 
by  her  for  the  purpose  of  satisfy- 
ing his  claims;  that  the  latter 
could  not  be  heard  to  claim  that 
the  fund  was  not  paid  to  his  co- 
executor,  in  her  character  as  lega- 
tee, contrary  to  the  averments  in 
his  petition.  Id. 


LEGISLATURE. 

1.  A  grant  made  by  the  legislature, 
not  within  the  limits  of  power* 
possessed  by  the  state,  does  not 
constitute  a  contract  between  the 
state  and  the  grantee  which  is  be- 
yond the  power  of  revocation  by 
a  subsequent  legislature.  Coxe  v. 
State.  39e 

2.  Power  conferred  by  the  legisla- 
ture upon  a  public  body  for  a 
special  purpose  and  applicable  to 
a  particular  case  is  not  taken  away 
by  the  passage  of  a  subsequent 
statute,  general  in  its  language, 
scope  and  application;  the  power 
is  deemed  to  be  repealed  only  when 
the  language  of  the  later  statute 
discloses  such  an  intention,  or 
where  the  two  enactments  are  so 
repugnant  to  each  other  that  both 
cannot  stand.  Id, 


LIBEL. 

1.  Plaintiff  was  a  member  of  a  New 
York  firm,  and  in  the  interest  of 
his  firm  lived  a  part  of  each  year 
in  Savannah,  Ga.    Defendant,  the 
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publisher  of  a  newspaper  in  New 
York,  published  in  that  paper  an 
article  headed  ''Savannah,  Ga./' 
which  stated  that  plaintiff  "  has 
left  the  city  with  $8,500  of  the 
Southern  Bank's  money;  "that  he 
"left  Savannah  on  Sunday  ni^ht, 
and  it  is  supposed  went  to  New 
York."  In  an  action  for  libel, 
Tield,  that  the  article  was  libelous 
per  «?,  and  so  an  innuendo  ex- 
plaining its  meaning  and  applica- 
tion was  not  necessary  ;  ana  that 
the  trial  court  did  not  err  in  refus- 
ing to  submit  its  meaning^and  ap- 
Slication  to  the  jury.  Turton  v. 
r.  Y.  Recorder  Co.  144 

2.  The  complaint  alleged  that  by 
reason  of  the  publication  plaintiff 
has  been  "held  up  to  the  public, 
his  business  acquaintances  and 
friends  as  a  thief  and  a  dishonest 
and  untrustworthy  man."  Heldj 
that  if  an  innuendo  was  neces- 
sary this  was  sufficient.  Id. 

8.  The  answer  of  the  defendant 
alleged  "the  general  commercial 
and  pf»rsonal  reputation  of  plain- 
tiff was  such  that  he  was  not  in- 
jured by  such  publication."  At 
the  commencement  of  the  trial 
defendant's  counsel  asked  and 
was  granted  permission  to  set  up 
a  lustiflcation  of  the  charge  con- 
tained in  the  article,  and  it  was 
stipulated  that  the  answer  be 
deemed  to  be  so  amended.  No 
proof  was  given  or  offered,  how- 
ever, to  sustain  the  justification; 
on  the  contrary  it  was  proved  that 
plaintiff  never  had  any  money 
of  said  bank,  and  the  article  was 
published  without  any  inquiry 
of  plaintiff  or  his  firm,  or  any 
one,  as  to  the  truth  of  the  charges. 
Held,  that  the  publication  was 
properlv  characterized  by  the 
court  in  its  charge  as  made 
"wantonly,  recklessly  and  with 
an  utter  disregard  as  to  whether 
it  was  true  or  false."  ,  Id. 

4.  It  was  admitted  on  the  trial  that 
seventeen  davs  after  the  com- 
mencement or  the  action  defend- 
ant's attorney  wrote  a  note  to 
plaintiff's  attorney  offering  to 
publish  in  said  newspaper  any 
retraction  of  the  article  published 
which  the  latter  would  write,  and 
that  the  offer  was  refused.    The 


court  charged  that  this  could  not 
be  considered  in  mitigation  of 
damages.  Held,  no  error;  that 
the  offer  and  refusal  was  a  trans- 
action between  defendant  and 
plaintiffs  attorney  which  did  not 
concern  plaintiflf;  also,  that  the 
mere  offer  to  publish  a  retraction, 
vnthout  doing  so  gave  defendant 
no  benefit  or  advantage.  Id. 

5.  It  seems,  where  an  action  for  libel 
is  commenced,  without  any  re- 
quest from  plaintiff  for  a  retrac- 
tion of  the  libelous  charge,  if  de- 
fendant promptly  thereafter  pub- 
lishes a  fair  and  full  retraction, 
this  may  be  proved  and  submitted 
to  the  jury  in  mitigation  of 
damages.  Id, 

LDEN. 

1.  Where  one  party  advances  money 
to  another  upon  the  faith  of  a  ver- 
bal agreement  by  the  latter  to 
secure  the  payment  by  a  mort- 
gage on  certain  lands,  and  the 
mortgage  is  not  executed,  or  if 
execut^  is  so  defective  or  in- 
formal as  not  to  effectuate  the 
purpose  of  its  execution,  equity 
will  impress  upon  the  land  a  lien 
in  favor  of  the  creditor.  Sprague 
V.  Cochran.  104 

2.  This  lien  attaches  upon  the  loan 
of  the  money,  and  unless  there  is  a 
waiver  of  it,  express  or  implied, 
remains  and  may  be  enforced  so 
long  as  the  debt  itself  may  be  en- 
forced, and  no  waiver  can  be  im- 
plied from  the  fact  that  the  cred- 
itor received  a  mortpige,  which, 
by  reason  of  fraud,  inadvertence 
or  mistake,  is  not  effectual  to 
secure  a  specific  lien  upon  the 
lands  or  any  part  of  them,  nor  is 
the  lien  merged  in  any  such  in- 
strument. Id. 

3.  It  is  not  necessary  that  the  agree- 
ment shall  be  in  writing  to  take 
the  case  out  of  the  operation  of 
the  Statute  of  Frauds.  Id. 

4.  To  enforce  the  lien  as  against 
the  debtor  it  is  not  necessary  to 
bring  an  action  to  compel  specific 
performance  of  the  agreement  or 
to  reform  the  defective  mortgii^e 
if  one  has  been  given,  but  the 
creditor  may  maintain  an  action 
to  foreclose  the  lien  by  application 
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of  the  property  in  payment  of  the 
debt.  Id. 

5.  It  secTMy  that  in  order  to  preserve 
or  protect  such  lien  against  the 
rights  of  third  persons,  it  is  neces- 
sary to  make  it  a  matter  of  recortl 
by  means  of  a  proper  action  for 
that  purpose.  Id. 

6.  In  proceedings  to  determine  the 
priority  of  claims  to  surplus 
moneys  arising  on  foreclosure 
sale  herein,  it  appeared  that  after 
the  commencement  of  an  action 
by  L.,  one  of  the  claimants, 
against  the  mortgagor  to  restrain 
him  from  erecting  apartment 
houses  on  the  premises  as  in 
violation  of  an  agreement,  and 
after  the  filing  of  a  Us  peridens 
therein,  said  mortgagor  executed 
another  mortgage  to  W.  &  P., 
the  other  claimants.  L.  thereafter 
obtained  judgment  granting  the 
relief  sought,  with  costs,  and  his 
claim  was  founded  on  the  judg- 
ment for  costs.  Held,  that  W.  & 
P.  had  the  prior  lien,  and  were 
entitled  to  the  surplus;  that  while 
their  rights  in  the  land  were,  by 
virtue  of  the  lis  pendens,  wholly 
subonlinated  to  those  of  L.,  as 
they  should  be  established  by 
judgment  in  his  action,  that  judg- 
ment did  not  charge  the  costs 
upon  the  land,  but  was  simply, 
so  far  as  costs  were  concerned,  a 
personal  judgment  against  the 
mortgagor,  and  did  not  become 
a  lien  until  the  filing  of  a  trans- 
cript of  the  judgment  with  the 
county  clerk.  Crocker  v.  Lewis.  140 

7.  A  local  assessment  for  street  im- 
provements, imposed  under  mu- 
nicipal authority  upon  particular 
property  benefited,  is  not,  in  the 
absence  of  some  statute  making  it 
such,  a  general  or  personal  charge 
upon  the  property  owner,  but  is 
only  in  the  nature  of  a  lien  upon 
the  property  assessed,  and  the 
proceedings  for  its  collection  are 
in  rem.    In  re  Hun.  472 

See  Mechai^ic's  Lien. 

MOUTGAOB. 


LIMITATIONS   (STATUTE    OF). 

1.  A  corporation  organized    under 
the  act  "to  authorize  the  drain- 


age of  swamp  lands  (Chap.  844, 
Laws  of  1868,  amended  by  chap. 
282,  Laws  of  1869).  .accepted 
the  powers  and  franchises  con- 
ferred by  the  act  and  paid  into 
the  state  treasury  the  amount 
fixed  by  the  commissioners  ap- 
pointed under  the  act,  as  the 
value  of  the  state  lands  under 
water  sought  to  be  granted  by  the 
state  to  it,  and  thereafter  the  pow- 
ers and  franchises  so  sought  to  be 
conferred  bavins  been  taken  aww 
by  the  Repealing  Act  of  18Tf5 
(Chap.  257,  Laws  of  1875).  the 
company,  in  April,  1876,  filea  with 
the  commissioners  of  the  land  of- 
fice a  claim  for  the  money  so  paid, 
as  authorized  by  said  Repealing 
Act.  The  commissioners  laid  the 
claim  upon  the  table  and  took  no 
further  action  in  regard  thereto. 
Upon  application  of  one  of  the 
creditors  of  the  corporation  an  act 
was  passed  in  1884  (Chap.  817, 
Laws  of  1884)  authorizing  the  pay- 
ment of  judgments  against  the 
company,  recovered  before  the 
passage  of  the  Repealing  Act,  and 
appropriating  money  for  that  pur- 
pose. In  proceedings  before  the 
Board  of  Claims  to  recover  said 
claim,  held,  that  it  was  not  barred 
by  the  provision  of  the  State  Con- 
stitution (§  14,  art.  7)  prohibiting 
the  audit  and  payment  of  any 
claim  which  as  between  citizens  of 
the  state  would  be  barred  by  lapse 
of  time;  that  the  legislature  had 
power  to  constitute  the  commis- 
sioners of  the  land  ofiGice  a  tribunal 
to  audit  the  claim,  and  that  this 
was  done  in  and  by  the  Repealing 
Act;  that  the  presentation  of  the 
claim  to  that  tribunal  was  equiva- 
lent to  the  commencement  of  a 
suit  between  individuals  and  sus- 
pended the  operation  of  the  Stat- 
ute of  Limitations;  that  the  direc- 
tion in  the  act  requiring  the  com- 
missioners to  report  to  the  next 
legislature  was  not  a  limitation 
upon  their  powers,  but  was  merely 
directory,  and  so  jurisdiction  was 
not  lost  by  failure  to  comply  with 
that  direction,  nor  was  the  power 
conferred  upon  them  repealed  or 
in  any  way  affected  by  the  pas- 
sage of  the  act  (Chap.  444,  Laws 
of  1876)  creating  the  board  of 
audit;  that,  therefore,  the  claim 
was  still  pending  before  the  com- 
missioners at  the  time  of  the  pas- 
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sage  of  the  act  of  1893  (Chap.  425, 
Laws  of  1898)  transferring  all  such 
claims  to  the  Board  of  Claims;  and 
that  the  claimant  was  entitled  to 
recover  the  amount  so  paid  by  the 
corporation  with  interest  from  the 
time  of  filing  the  claim,  less  the 
amount  paid  by  the  state  under 
the  appropriation  of  1884.  Coxsv. 
State.  396 

2.  The  words  "rules  of  limitation," 
in  the  section  of  the  chapter  of  the 
Code  of  Civil  Procedure  on  limi- 
tations, which  declares  that  the 
provisions  of  the  chapter  "apply 
and  constitute  the  only  rule9  of 
limitation  applicable  to  a  civil  ac- 
tion or  special  proceeding"  (g  414), 
refer,  not  to  all  the  provisions  of 
the  chapter,  but  only  to  those  fix- 
ing periods  of  time  within  which 
the  various  classes  of  actions  speci- 
fied are  to  be  brought.  Hayden 
V.  Pierce.  512 

8.  The  clause,  therefore,  of  said  sec- 
tion which  exempts  from  the 
'*  rules  of  limitation  "  as  laid  down 
in  the  chapter  "a  case  where  a 
diflferent  limitation  is  specially 
prescribed  by  law  "  does  not  ex- 
empt a  case  where  a  different 
limitation  is  so  prescribed  from 
the  operation  of  the  provisions  of 
said  chapter  other  than  those  fix- 
ing the  limit  of  time.  Id. 

4.  Accordingly  held,  that  the  provis- 
ion of  said  chapter  (§  401)  declar- 
ing that ' '  when  the  cause  of  ac- 
tion accrues  against  a  person  who 
is  without  the  state,  the  action 
may  be  commenced  against  him 
within  the  time  limited  therefor 
after  his  return  into  the  state," 
applied  to  an  action  upon  a  dis- 
puted and  rejected  claim  against 
the  estate  of  a  deceased  person; 
and  so,  where  it  appeared  that  the 
executor  was  at  the  time  of  the 
death  of  the  testator  and  ever  since 
has  been  a  resident  of  another 
state,  although  the  action  was  not 
brought  within  six  months  after 
the  rejection  of  the  claim,  as  lim- 
ited by  the  Code  (g  1822),  that  the 
action  was  not  barred.  Id. 

LITORAL  PROPRIETOR. 

1.  In  order  to  give  a  litoral  proprie- 
tor title  by  accretion,  the  increase 


must  be  by  such  imperceptible  de-  * 
grees  that,  although  persons  were 
able  to  perceive  from  time  to  time 
that  the  land  had  increased  on  the 
water  line,  they  could  not  perceive 
the  progress  of  the  accumulation 
at  the  time  it  was  made.  Saun- 
ders  V.  li.  Y.  C.  cfe  H.  M,  R.  R. 
Co.  75 

2.  The  filling  up  of  a  bay  in  a  river 
by  the  owner  of  the  adjoining  up- 
lands by  cutting  down  the  bank 
above  the  shore  Tine,  does  not  give 
title  to  the  bay  by  accretion.    Id, 

3.  Nor  can  such  owner  acquire  title 
to  the  land  under  water  belong- 
ing to  the  state  by  thus  entering 
upon  it  without  any  right  and 
filling  it  up,  and,  as  between  him 
and  the  state,  it  still  remains  land 
"underwater."  Id, 


LIS  PENDENS. 
See  Notice  op  Suit  Pbndino. 

MANDAMUS. 

1.  The  relator  entered  into  a  con- 
tract with  the  city  of  Syracuse  to 
construct  a  sewer.  The  contract 
provided  that  no  payment  shall  be 
made  "imtil  the  cost  of  the  work 
shall  have  been  assessed  upon  and 
collected  from  the  taxpayers 
liable."  The  sewer  was  com- 
pleted, accepted  and  used  by  the 
city,  and  its  common  council 
adopted  a  resolution  directing  the 
city  assessors  to  assess  the  costs 
upon  the  abutting  property.  This 
was  done:  only  a  portion  of  the 
assessment  was  collected,  and 
nothing  further  was  done  to  en- 
force it.  The  common  council,  by 
resolution,  declared  its  intention 
to  issue  improvement  bonds,  as 
authorized  by  the  city  charter,  to 
pay  for  the  work,  but  this  was 
not  done.  Held,  that  the  relator 
was  entitled  to  a  mandamus  lo- 
quiring  the  city  authorities  to 
complete  the  collection  of  tlie  as- 
sessment or  to  issue  the  bonds. 
People  ex  rel.  v.  Mayor,  etc. ,  Syrn- 
euse.  63 

2.  In  1891  the  board  of  county  can- 
vassers of  Dutchess  county  re- 
turned a  statement  of  the  result 
of  the  votes  for  pp^-'fo"^,   which 
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the  county  clerk  refused  to  attest 
as  required  by  the  statute.  The 
board  thereupon  ap^pointed  M., 
one  of  its  members,  secretary, 
who  signed  and  attested  the  state- 
ment, which  was  duly  filed  with 
the  state  board  of  canvassers.  An 
application  to  the  Special  Term 
for  a  writ  of  mandamus  directed 
to  the  members  of  that  board,  was 
based  upon  the  claim  that  the 
paper  so  filed  was  defective,  er- 
roneous and  invalid  because  not 
signed,  certified  to  and  transmitted 
by  the  countv  clerk,  and  that  it 
was  an  illegal  and  erroneous  can- 
vass of  the  returns  of  the  inspect- 
ors of  election,  which  showed  that 
D.,  the  candidate  who,  by  the 
statement,  was  shown  to  have  the 
minority  of  the  votes  had  in  fact 
the  majoritv.  This  was  not  de- 
nied by  defendants,  nor  was  any 
explanation  made  as  to  the  man- 
ner of  reaching  the  result  appear- 
ing in  the  M.  return;  defenaants 
claiming  that  return  to  be  the 
legal  one,  which  could  not  be 
questioned.  The  Special  Term, 
after  hearing  the  parties,  granted 
a  writ  of  peremptory  mandamus 
commanding  defendants  to  issue  a 
certificate  of  election  to  the  oflEice 
of  senator  in  the  district  which  in- 
cluded said  county,  disregarding 
the  return  signed  by  M. ,  and  that 
instead  thereof  they  consider  only 
such  return  from  the  county  as 
might  thereafter  be  made  and 
filed  bjr  the  coimty  clerk.  On  the 
day  this  order  was  made  the  parties 
signed  a  written  stipulation  which 
provided  for  the  taking  of  an  im- 
mediate appeal  to  the  General 
Term  and  for  a  further  and  imme- 
diate appeal  by  the  defeated  party 
to  the  Court  ot  Appeals;  also  for 
suspension  bv  defendants  of  their 
proceedings  for  the  canvass  of  the 
votes  until  the  decision  of  the 
Court  of  Appeals,  and  that  the 
canvass  should  be  completed  and 
the  certificate  of  its  result  made  in 
accordance  with  the  decision. 
Another  and  correct  return  was 
thereafter  received  by  defendants. 
The  order  was  aflBirmed  by  the 
General  Term,  and  on  appeal  to 
this  court  it  was  modified  by 
striking  out  the  provision  requir- 
ing a  return  to  be  certified  to  and 
to  come  from  the  county  clerk, 
and  was  affirmed  as  modified.     In 


the  opinion  of  the  court  It  was  de- 
clared that  the  state  board  could 
not  itself  inquire  i^to  the  allega- 
tions as  to  the  manner  of  making 
the  M.  return,  but  that  "if  an- 
other return  shoulii  be  duly  sent 
to  the  board,  properly  authenti- 
cated and  containing  the  result 
•of  the  legal  action  of  the  county 
board  of  canvassers  the  state 
board  could  canvass  it."  On 
the  evening  of  the  day  the  de- 
cision and  order  of  this  court 
was  handed  down,  and  before 
the  remittitur  was  filed,  the  state 
board  met  and  proceeded  to  can- 
vass the  votes  for  senator  using 
for  that  purpose  the  M.  return. 
Previous  to  said  meeting  the  opin- 
ion and  order  of  this  court  were 
read  or  otherwise  made  known  to 
defendants.  In  proceedings  to 
punish  defendants  for  alleged  con- 
tempt of  court,  it  was  adjudged 
that  they  were  guilty  of  contempt 
in  disobeying  the  order  of  the 
court,  but  that  the  disobedience 
was  not  willful,  and  they  were 
fined  the  amount  of  coinplainants' 
costs  and  expenses,  ffdd,  that 
the  orders  in  the  mandamus  pro- 
ceeding appealed  from  having 
been  affirmed,  save  so  far  as  they 
required  the  return  of  the  county 
board  to  be  made  and  certified  by 
the  county  clerk,  it  stood  unaf- 
fected as  a  direction  to  disregard 
the  M.  return,  and  in  disobeying 
that  order  and  also  disreganling 
the  decision  of  this  court  the  mem- 
bers of  the  state  board  were  guilty 
of  contempt  (Code  Civ.  Pro.  S14, 
subd.  8) ;  that  they  by  their  stipu- 
lation waived  the  right  to  raise  the 
objection  that  the  Special  Term 
had  no  power,  under  the  Code  of 
Civil  Procedure  (§  605),  to  make 
an  order  restraining  the  action  of 
the  state  board.  People  ex  rel.  v. 
Rice.  249 

3.  Also,  held,  the  fact  that  no  writ 
of  mandamus  was  issued  under 
the  Special  Term  order  w^as  imma- 
terial ;  that  the  contempt  consisted 
in  the  fact  that  defendants,  know- 
ing of  the  orders,  had  done  the 
thing  which  the  issuing  of  the 
writ  was  intended  absolutely  to 
prevent.  Id, 

4.  D. ,  the  candidate  for  senator,  who 
by  the  M.  return  appeared  to  have 
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the  minority  of  the  votes,  but  who 
by  the  other  return  appeared  to 
have  the  greatest  number,  having 
died,  the  proceeding's  a^inst  the 
state  board  were  instituted  by 
voters  in  the  senatorial  district 
which  included  Dutchess  county. 
Held^  that  the  relators  had  the 
right  to  institute  the  proceedings. 

5.  The  board  of  trustees  of  the  vil- 
lage of  Wappingers  Falls,  acting 
under  the  authority  conferred  by 
the  general  act  for  the  incorpora- 
tion of  villages  (§  17,  chap.  291, 
Laws  of  1870),  passed  a  resolution 
that  a  police  justice  should  be 
elected  at  the  next  village  election, 
which  was  to  be  held  the  third 
Tuesday  of  March,  1890,  and 
every  four  years  thereafter.  At 
such  election  a  police  justice  was 
elected  for  the  full  term  specified; 
he  qualified  and  held  the  office  for 
a  short  time;  he  then  resigned, 
and  the  vacancy  remained  unfilled 
for  the  balance  of  the  term.  The 
official  ballot  for  the  annual  elec- 
tion held  the  third  Tuesday  of 
March,  1894,  did  not  contain  the 
name  of  that  office ;  the  relator, 
however,  received  forty-four  votes 
therefor,  that  being  the  whole 
number  of  votes  cast  for  the  office. 
Held,  that  a  writ  of  peremptory 
mandamus  was  properly  granted, 
requiring  the  board  of  trustees  to 
recognize  the  relator  as  a  police 
justice ;  but  that  said  board  could 
not  be  compelled  to  fix  the  salary 
of  the  office,  as  that  was  a  matter 
within  their  discretion.  People  ex 
rel.  V.  Vil.  of  Wappingers  Falls. 
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MANUFACTURING  CORPO- 
RATIONS. 

1.  The  provision  of  the  act  of  1889 
(Chap.  193,  Laws  of  1889),  which 
amends  the  provision  of  the  Corpo- 
ration Tax  Act  of  1880  (§  3,  chap. 
542,  Laws  of  1880)  exempting  from 
taxation  "manufacturing  corpo- 
rations carrying  on  manufacture 
within  this  state,"  by  inserting  the 

T>r/M*/'ia    ''  TvrVtrklAlxr     ar\  irn  tri\t\     in  "   be* 


words  ' '  wholely  en, 


gaged  in 
fore  the  word  * '  carrving, "  qualifies 
the  exemption  and  limits  it  to  cor- 
porations whose  corporate  business 


is  exclusively  that  of  manufactur- 
ing.     People  ex  rel,  v.  Campbell. 

166 

2.  Said  provision,  however,  as 
amended,  has  in  view  corporations 
whose  corporate  powers  are  con- 
fined exclusively  to  the  business 
of  mnnufactunng ;  it  was  not 
aimed  at  and  does  not  contemplate 
the  exercise  by  such  a  corporation 
of  powers  nltra  tires,  and  the  fact 
that  the  corporation  is  engaged  in 
business  outside  of  its  corporate 
powers,  does  not  deprive  it  of  all 
the  benefit  of  the  exemption;  it 
does  not  cease  to  be,  within  the 
meaning  of  the  act,  '*  wholly  en- 
gaged "  in  the  business  of  manu- 
facturing, and  while  it  subjects 
itself  to  taxation  upon  that  portion 
of  its  capital  so  illegally  used,  it  is 
entitled  to  exemption  as  to  the 
residue.  Id. 

3.  Where,  therefore,  it  appeared  that 
a  corporation,  organizea  under  the 
General  Manufacturing  Act  for 
the  manufacture  and  sale  of  ^old 
and  silverware  and  otlier  articles 
of  ornament  and  use,  and  which 
carried  on  a  manufac^turing  estab- 
lishment in  the  state,  and  had  a 
store  for  the  sale  of  its  products 
in  the  city  of  New  York,  employed 
a  portion  of  its.  capital  in  the  pur- 
chase and  sale  of  goods  not  manu- 
factured by  it,  and  principally  of 
foreign  manufacture,  of  theaame 
general  character  as  its  own  manu- 
factures, but  of  a  cheaper  quality, 
which  it  could  not  itself  advan- 
tageously manufacture,  and  were 
necessary  to  complete  its  stock 
and  meet  the  wants  of  customers, 
and  that  the  portion  of  the  capital 
80  used  was  mostly  permanently 
invested  in  London  and  Paris,  held, 
that  the  corporation  had  the  power 
to  sell  its  products  but  not  to  pur- 
chase and  sell  goods  manufactured 
by  other  parties;  that  it  did  not, 
however,  by  doing  this,  lose  all 
benefit  of  the  exemption,  and  was 
exempt  from  taxation  as  a  manu- 
facturing corporation ;  but  tbat  a 
tax  was  properly  imposed  upon  the 
portion  of  its  capital  so  employed 
in  outside  and  unauthorized 
transactions.  Id. 

4.  The  board  of  directors  of  a  manu- 
facturing corporation  authorized 
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the  issuing  of  coupon  bonds  se- 
cured by  mortgage  on  its  real  es- 
tate "for  the  purpose  of  raising 
money  to  pay  off  the  floating 
debts  of  the  company,"  and  one 
W.  was  authorized  to  negotiate 
the  bonds  at  a  price  not  less  than 
par  and  accrued  interest.  Some 
of  the  bonds  issued  pursuant  to 
the  resolution  were  sold  by  the 
agent  in  precise  accordance  with 
such  authority  and  the  proceeds 
received  by  the  corporation;  others 
were  pledged  as  collateral  security 
for  prior  debts.  The  corporation 
became  insolvent,  the  mortgage 
was  foreclosed  and  the  property 
sold.  In  proceedings  to  aeter- 
mlne  as  to  the  application  of  the 
proceeds,  held,  that  W.  had  no 
authority  to  pledge  the  bonds,  but 
was  bound  to  sell  them  for  money 
or  at  least  so  to  dispose  of  them 
as  to  pay  debts  of  the  company, 
and,  therefore,  that  the  holders  of 
the  bonds  so  pledged  were  not  en- 
titled to  share  in  the  proceeds. 
Shaw  V.  S,  H.  N.  Co.  220 


MARRIED  WOMEN. 
See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

In  an  action  to  recover  damages  for 
injuries  alleged  to  have  been 
caused  by  deiendant's  negligence 
these  facts  appeared  :  Plaintiff,  an 
experienced  longshoreman,  was 
employed  by  defendant  to  assist 
in  unloadhig  one  of  its  steamers. 
A  skid  extended  from  the  steamer 
to  the  dock;  this  was  placed  in 
position  by  other  longshoremen 
and  tied  to  a  "mouthpiece,"  so 
called,  on  the  dock  by  lanyards, 
so  as  to  permit  the  skid  and 
mouthpiece  to  move  back  and 
forth  with  the  movements  of  the 
vessel.  Plaintiff  went  up  the  skid 
on  to  the  deck  with  a  truck,  at 
which  time  the  skid  and  mouth- 
piece were  in  apparent  position, 
but  on  his  return  with  the  loaded 
truck,  because  of  their  not  being 
securely  tied  together,  they  had 
separated  five  or  six  inches.  The 
wheels  of  the  truck  dropped  into 
the  opening,  throwing  out  the 
load,   which    fell  upon   plaintiff. 


No  complaint  was  made  except  as 
to  the  improper  fastening  of  the 
skid  to  the  mouthpiece.  Defend- 
ant's counsel  requested,  but  the 
court  refused  to  charge,  that  "if 
defendant  furnished  suitable  ap- 
pliances for  securing  the  mouth- 
piece to  the  skid  and  the  injury 
occurred  because  the  mouthpiece 
was  not  properly  secured  the 
plaintiff  ainnot  recover."  Held, 
error ;  that  if  this  work  was  im- 
properly done  it  was  the  negli- 
gent act  of  plaintiff's  co-employ- 
ees; and  that  the  question  was  not 
affected  by  the  fact  that  plaintiff 
was  not  present  when  the  skid 
and  mouthpiece  were  rigged. 
McCampbell  v.  Ounard  S.  S   Co. 

MECHANIC'S  LIEN. 

The  right  to  file  a  mechanic's  lien 
under  the  Lien  Law  of  1885  (Chap. 
342,  Lawsof  18«o)tenninates  with 
the  death  of  the  owner;  and  so, 
for  work  done  prior  to  such  death 
under  a  contract  made  with  the 
owner,  the  contractor  cannot  ac- 
quire a  lien  by  filing  a  notice 
thereof  after  such  death.  Tubridy 
V.  Wnght,  619 

^lERGER. 

A  judgment  of  foreclosure  of  a 
mortgage  does  not  so  far  merge 
the  mortgage  in  the  judgment  as 
to  blot  out  the  record  of  the  mort- 
gage or  relieve  any  one  looking  at 
the  judgment  and  the  deed  given 
on  sale  pursuant  thereto  from  the 
effect  of  that  record  as  showing 
what  the  mortgage  contains. 
Bernstein  v.  NeaXis.  347 


MISDEMEANOR. 

1.  A  contract  for  certain  city  work 
was  entered  into  between  the  city 
of  Buffalo  and  a  corporation. 
The  contract  contained  the  clause 
required  by  the  city  charter,  as 
revised  in  1891  (§  504,  chap.  105, 
Laws  of  1891),  which  provides 
that  in  contracting  for  any  work 
by  the  city  a  clause  shall  be 
inserted  in  the  contract  binding 
the  contractor  not  to  discriminate 
in  the  performance  of  the  work 
against  members  of  labor  organ- 
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izations,  or  to  accept  any  more 
than  eight  hours  as  a  day's  work. 
The  superintendent  of  the  com- 
pany in  carrying  out  the  contract 
employed  men  at  agreed  wages 
for  a  day's  work  of  ten  hours. 
Said  superintendent  was  convicted 
in  the  Police  Court  of  said  city  of 
.  a  misdemeanor  in  violating  said 
'  provision.  Held,  that  the  arrest, 
trial  and  conviction  were  without 
jurisdiction  and  void ;  that  the 
clause  did  not  in  any  way  apply 
to  the  superintendent ;  also,  that 
the  clause  could  not  be  the  basis 
for  the  criminal  indictment  of  any 
person  for  a  misdemeanor.  Peo- 
ple ex  Tel.  V.  Beck,  225 

2.  Under  the  Code  of  Criminal 
Procedure  (§  154)  a  deputy  sheriff 
becomes,  immediately  upon  his 
appointment,  a  peace  officer  of 
the  county ;  his  fees  as  such 
officer  belong  and  are  payable  to 
him  alone,  and  the  sheriff  has  no 
right  to  or  interest  in  the  same. 
Deyoe  v.  Woodworth.  448 

3.  An  agreement,  by  an  applicant 
for  an  appointment  as  deputy 
sheriff  to  pay  to  the  sheriff  a 
portion  of  the  fees  received  by 
him  as  peace  officer,  comes 
within  the  scope  of  the  provisions 
of  the  Penal  Code  (§§  52,  53), 
making  it  a  misdemeanor  for  a 
person  to  ^ive  or  offer  a  gratuity 
or  reward  in  consideration  of  his 
appointment  to  public  office,  9r  to 
ask  or  receive  any  gratuity  or 
reward,  or  any  promise  thereof,  as 
a  condition  of  appointment  to  a 
public  office  or  a  subordinate  posi- 
tion therein,  and  any  such  promise 
is  void.     Id. 

4.  The  act  of  1892  (Chap.  602,  Laws 
of  1892),  providing  for  the  exam- 
ination and  registration  of  "em- 
ploying or  master  plumbers" 
within  the  localities  named,  and 
making  it  a  misdemeanor  for  any 
person  to  engage  in  that  "trade, 
business  or  cmling  "  without  such 
registration,  is  constitutional. 
(Peckham,  O'Brien  and  Bart- 
LKTT,  JJ.,  dissenting.)  People  ex 
rel.  V.  Warden,  etc.  529 

6.  Accordingly,  held  (Peckham, 
O'Brien  and  Bartlett,  JJ.,  dis- 
senting), that  an  indictment  and 
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conviction  for  a  violation  of  the 
provisions  of  the  act  was  proper. 

Id. 

MISTAKE. 

1.  To  justify  the  reformation  of  a 
contract,  upon  the  ground  of  mis- 
take, it  must  appear  that  the  mis- 
take was  mutual,  and  the  fact  that 
a  different  agreement  was  in- 
tended by  both  parties  must  be 
established  by  evidence  uncontro- 
vertible, clear  and  convincing. 
AUi»on  Bros.  Co.  v.  AUison.        21 

2.  When  it  appears  that  upon  the 
settlement  of  an  account  a  mistake 
occurred,  materially  affecting  the 
result,  the  account  may  be  opened 
so  far  as  necessary  to  correct  the 
mistake,  and  the  rights  of  the 
parties  re-adjusted.  GonmHe  v. 
Stwok.  686 

3.  Plaintiff  entered  into  defendants' 
service  for  a  term  of  years  under 
an  agreement  that  he  was  to  re- 
ceive for  his  services  a  fixed  salary, 
and,  in  addition,  ten  per  cent  of 
the  net  profits  of  the  business.  In 
an  action  to  recover  the  percentage 
for  the  last  year,  it  appeared  that 
for  each  preceding  year  plaintiff 
had  received  the  percentage  of 
profits  shown  by  an  account  made 
out  by  defendants'  bookkeeper, 
but  that  through  mistakes  on  his 
part  in  making  out  the  accounts, 
the  profits  as  shown  were  largely 
in  excess  of  what  they  were  in 
fact,  and  that  these  mistakes  were 
not  discovered  until  after  the  ex- 
piration of  the  term.  Held,  that 
the  referee  before  whom  the  action 
was  tried  properly  re-opened  the 
settlements  so  inade,  so  far  as 
necessary  to  correct  the  mistakes, 
and  charged  plaintiff  with  the 
amounts  he  had  received  in  excess 
of  what  he  was  entitled  to.       Id. 


MORTGAGE. 

1.  Where  one  party  advances  money 
to  another  upon  the  faith  of  a  ver- 
bal agreement  by  the  latter  to 
secure  the  payment  by  a  mortgage 
on  certain  lands,  and  the  mortgage 
is  not  executed,  or  if  executed  is 
so  defective  or  informal  as  not  to 
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effectuate  the  purpose  of  its  exe- 
cution, equity  will  impress  upon 
the  land  a  lien  in  favor  of  the 
creditor.      Spragite     v.     Cochran. 

104 

2.  A  mortgage  recited  that  the  mort- 
gagee had  signed  a  bail  bond,  as 
surety  for  one  0*B. ,  in  the  penal 
sum  of  $10,000,  and  that  the  mort- 
gagor was  "desirous  of  indemni- 
fying and  saving  harmless "  said 
mortgagee  **  from  all  loss  or  dam- 
age on  said  bond."  In  case  of  de- 
fault in  the  performance  of  the 
conditions  of  the  bail  bond  the 
mortgagee  was  given  power  to  sell 
the  mortgaged  premises '*  accord- 
ing to  law.  In  an  action  to  fore- 
close the  mortgage  it  appeared 
that  O'B.  failed  to  appear,  and  his 
recognizance  was  duly  forfeited. 
There  was  no  proof  that  plaintiff 
had  ever  paid  any  money  by  reason 
of  the  bail  bond.  Held,  that  al- 
though the  strict  condition  of  the 
mortgage  made  it  due  upon  failure 
of  O'B.  to  appear,  yet  construing 
this  with  the  clause  stating  the 
purpose  of  its  execution,  it  was 
obvious  that  the  intention  was  to 
secure  the  mortgagee  from  any  loss 
or  damage,  to  an  amount  not  ex- 
ceeding the  sum  named;  and  so, 
in  the  absence  of  proof  that  plain- 
tiff had  paid  all  or  some  portion  of 
the  amount  named  in  the  bail  bond, 
the  action  could  not  be  sustained. 
Moloney  v.  Nelson,  182 

8.  Where  a  husband  executed  a 
mortgage  upon  lands  deeded  to 
him  and  his  wife,  held,  that  the 
mortgage  was  effectual  to  cover 
his  interest,  which  was  a  right  to 
the  use  of  an  undivided  half  of  the 
estate  during  their  joint  lives,  and 
to  the  fee  in  case  he  survived  her; 
and  that  the  purchaser  on  sale 
under  a  foreclosure  of  the  mort- 
gage acquired  this  interest,  and 
became  a  tenant  in  common  with 
the  wife  subject  to  her  right  of 
survivorship.      Hilea   v.     Sisher. 

806 

WJien  owner  of  mortgage  on 

land  taken  for  street  improvement  in 
city  of  Brooklyn  entitled  to  the  award. 

SeeMageeY.  City  of  Brooklyn.    265 

See  FoRKCLOsuitE. 


MOTIONS  AND  ORDERS. 

1.  Where  a  third  person  claiming 
title  to  property  levied  upon  by 
a  sheriflP  by  virtue  of  an  execu- 
tion, has  brought  replevin  against 
the  sheriff  to  recover  the  prop- 
erty, the  judgment  debtor  has  an 
interest  in  the  subject  of  the 
action,  and  the  court  has  power, 
under  the  provisions  of  the  Code 
of  Civil  Procedure  (§  452),  in 
reference  to  bringing  in  other 
parties,  to  gnvnt  an  order  upon 
his  application  allowing  him  to 
come  in  and  defend.  Bosenberg 
V.  Salomon.  92 

2.  While  so  much  of  said  provision 
as  is  a  re-enactment  of  the  pro- 
vision of  the  Code  of  Procedure 
on  that  subject  (g  122)  applies 
only  to  equity  actions,  the  added 
provision,  which  in  terms  allows 
persons  not  m'ade  parties,  having 
an  interest  in  the  subject  of  an 
action,  on  their  own  application, 
to  come  in  and  defend,  is  not  so 
limited.  Id, 

3.  It  operates,  however,  only  where 
persons  not  sued  make  the  appli- 
cation in  their  own  behalf,  and 
does  not  apply  to  a  motion  to 
compel  the  plaintiff  to  bring  in 
other  parties. 

4.  An  order  of  General  Term  re- 
versing an  order  of  Special  Term 
allowing  a  complaint  in  an  action 
to  foreclose  a  mortgage  to  be 
amended  by  setting  forth  an  omis- 
sion by  mistake  oi  land  intended 
to  be  covered  by  the  mortgage, 
and  asking  for  a  reformation  of 
the  mortgage,  is  not  reviewable 
here;  it  is  a  matter  in  the  discre- 
tion of  the  court  below.  Sprague 
V.  Cochran.  104 

6.  A  party  who  has  neglected  or 
disobeyed  an  order  of  the  court, 
after  appealing  from  it  and  stipu- 
lating to  abide  by  the  decision  on 
appeal,  may  not  claim  in  justifica- 
tion that  the  court  had  no  juris- 
diction to  make  the  order.  People 
ex  rel.  v.  Bice.  249 

6.  While  jurisdiction  of  the  sub- 
ject-matter cannot    be    conferred 
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by  consent  of  the  parties,  where 
the  court  has  jurisaiction  a  ques- 
tion as  to  the  authority  of  pne 
branch  of  it  to  make  the  particular 
order  may  be  waived.  Id. 

7.  While  the  power  of  the  court 
below  to  enforce  an  order  may 
be  suspended  as  the  result  of  an 
appeal  therefrom  to  this  court,  the 
order  loses  none  of  its  strength 
pending  the  appeal,  and  although 
modifications-are  made  in  its  terms 
by  the  appellate  court,  to  the  ex- 
tent that  it  is  affirmed  it  is  the 
same  order,  to  the  validity  and 
force  of  which  has  been  added 
the  sanction  of  this  court.  Id. 


8.  A  person  who,  after  the  court 
has  decided  to  restrain  the  doing 
of  an  act  and  with  knowledge  of 
the  decision,  does  the  act  may  be 

fuilty  of  contempt,  although  the 
ecision  has  not  been  formulated 
into  an  order  or  writ.  Id. 

9.  The  defendant  herein  applied  to 
the  General  Term  from  an  order 
denying  a  motion  for  a  new  trial, 
and  also  from  a  judgment  in 
favor  of  plaintiff  entered  upon  a 
verdict.  The  General  Term  re- 
versed the  order  and  judgment 
and  granted  a  new  trial,  stating 
in  the  order  that  the  reversal  was 
"for  errors  of  law  only,  not  for 
errors  of  fact."  Held,  that  the 
order  of  General  Term  was  not 
reviewable  here,  as  it  did  not 
show  that  the  court  had  con- 
sidered the  facts.  Mickee  v.  TT.  A. 
Wood  M,  &  B.  M.  Co.  613 

10.  In  order  that  the  party  defeated 
at  Gteneral  Term  in  such  a  case 
may  be  heard  upon  appeal  here, 
it  must  appear  in  the  General 
Term  order  that  the  order  deny- 
ing a  new  trial  was  passed  upon 
and  disposed  of  by  an  affirmance 
or  dismissal  of  appeal  therefrom. 

Id. 

MUNICIPAL    CORPORATIONS. 

Laud  lying  in  an  open  public  street 
is  in  no  proper  sense  a  city  lot; 
and  so,  the  owner  of  the  fee  of  the 
street  may  not  properly  be  termed 


the  owner  of  a  lot.     (7»<y  of  Sche- 
nectady V.  Trustees^  etc,  241 

See  xYlbany  (City  op). 
Brooklyn  (City  op). 
BuppALO  (City  op). 
New  York  (City  op). 
Schenectady  (City  op). 
Syracuse  (City  op). 
Wapfingers    Falls   (Village 

op). 
Watertown  (City  op). 


MURDER. 

As  to  sufficiemsy  of  evidence  to 

sustain  conviction  for  mvrder. 
See  People   v.   Hampton  (Mem.). 


NAMES. 

1.  While,  it  seems,  the  law  protects 
the  right  of  a  man  to  use  his  own 
name  in  his  own  business,  even  if 
such  use  is  injurious  to  another 
who  has  established  a  prior  busi- 
ness of  the  same  kind,  using  the 
same  name,  and  has  gained  r.  rep- 
utation which  goes  with  the  name, 
the  courts  require  that  the  name 
shall  be  honestly  used,  and  will 
permit  no  artifice  or  deceit  de- 
signed or  calculated  to  mislead  the 
public  and  palm  off  the  business  as 
that  of  the  person  who  first  estab- 
lished it.  C.  S.  Higgins  Co.  v. 
Higgins  Soap  Co.  462 

2.  An  exclusive  right  may  be  ac- 
quired in  the  name  in  which  a 
business  may  be  carried  on, 
whether  that  of  a  partnership  or 
an  individual,  and  it  will  be  pro- 
tected against  infringement  by 
another,  who  assumes  it  for  the 
purposes  of  deception,  or,  it  seems, 
even  innocently,  without  right, 
to  the  detriment  of  the  one  who 
first  used  it,  and  this  right,  which 
is  in  the  nature  of  a  right  to  a 
trade  mark,  may  be  sola  or  as- 
signed. Id. 

3.  So,  also,  an  injunction  lies  to  re- 
strain the  simulation  and  use  by 
one  corporation  of  the  name  of  a 
prior  corporation  which  tends  to 
create  confusion,  and  to  enable  the 
later  corporation  to  obtain  the 
business  of  the  prior  one.  Id, 
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NAVIGABLE  WATERS. 

The  title  of  the  state  to  the  seacoast 
and  the  shores  of  tidal  rivers  is 
an  incident  and  part  of  its  sover- 
eignty, which  cannot  be  surren- 
derea,  alienated  or  delegated,  ex- 
cept for  some  public  purpose  or 
some  reasonable  use  which  can 
fairly  be  said  to  be  for  the  public 
benefit.     Coxe  v.  SicnU,  396 


NEGLIGENCE. 

1.  While  the  burden  of  proof  rests 
upon  a  bailor  charging  negligence 
against  the  bailee  where  goods  in 
his  hands  have  been  injured  by 
accident,  proof  of  the  nature  of 
the  accident  may  afford  prima 
facie  proof  of  negligence,  so  as  to 
require  proof  from  him  to  coun- 
teract its  effect.  Wintringham  v. 
Hayes,  1 

2.  Where,  in  an  action  for  services 
and  materials  furnished  to  defend- 
ant's yacht,  the  latter  set  up  as  a 
counterclaim  damage  eXX^ged,  to 
have  resulted  from  plaintifrs  neg- 
ligence in  the  performance  of  a 
contract  to  take  care  of  the  yacht 
while  out  of  commission,  held,  that 
proof  of  the  condition  of  theyacht 
when  delivered  to  plaintiflf,  the 
nature  of  injuries  which  she  sub- 
sequently sustained,  and  that  they 
were  not  the  result  of  ordinary 
wear  and  tear,  made  out  a  prima 
facie  case  calling  upon  plaintiff  for 
evidence  to  rebut  the  presumption 
of  negligence.  Id. 

8.  Also  lidd,  that  testimon3r  of  an 
expert  as  to  whether  the  injuries 
shown  to  have  been  sustained  by 
the  yacht  were  the  result  of  ordi- 
nary wear  and  tear  was  compe- 
tent. Id. 

4,  After  evidence  had  been  given  as 
to  the  condition  of  the  yacht  be- 
fore and  after  the  injury,  defend- 
ant, to  prove  the  amount  of  dam- 
ages, called  a  shipwright  and  put 
to  him  a  hypothetical  question  as- 
suming the  conditions  before  and 
after  the  injury,  and  asking  what 
it  would  cost  to  put  the  yacht  in 
as  good  condition  as  it  was  before 
the  injury.  The  question  was 
objected  to  and  excluded.     Held, 


error;  that  the  opinion  of  experts 
was  proper  upon  the  subject  and 
was  properly  cixlled  for  by  the 
question.  Id. 

5.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  re- 
sulted from  defendant's  negli- 
gence in  permitting  a  pile  of  dirt 
to  remain  in  one  of  its  streets,  in 
the  night  time,  without  a  light  or 
other  danger  signal,  these  facts 
appeared:  F.,  who  owned  a  lot 
fronting  on  said  street,  had  been 
engaged  for  three  or  four  days 
previous  to  the  accident  in  filling 
up  the  same.  Earth  for  that  pur- 
pose was  unloaded  in  the  street 
and  taken  thence  in  wheelbar- 
rows to  the  lot;  three  men  were 
continually  engaged  in  so  remov- 
ing it.  While  at  times  dirt  was 
drawn  to  the  street  faster  than  it 
was  wheeled  away,  there  was  no 
substantial  proof  that  the  dirt 
drawn  on  any  one  day  to  the  street 
was  not  removed  on  the  same  day, 
with  the  exception  of  the  one  pre- 
ceding the  night  of  the  accident. 
There  was  no  evidence  that  de- 
fendant had  any  actual  notice  of 
the  pile  of  dirt..  Held,  that  there 
was  nothing  in  the  evidence  to 
charge  defendant  with  construc- 
tive notice;  that  the  evidence  faileil 
to  make  out  a  cause  of  action:  and 
so,  that  a  refusal  to  non-suit  was 
error.   Breilv.  City  of  Buffalo.  163 

6.  A  judgment  in  an  action  for  neg- 
ligence was  for  plaintiff  but  onl^' 
for  a  nominal  amount;  a  motion 
for  a  new  trial  made  upon  the 
ground  that  if  plaintiff  was  en- 
titled to  anything  the  damages 
were  substantial  and  he  was  en- 
titled to  more  than  a  nominal 
amount  was  denied  and  the  order 
was  affirmed  by  the  General  Term. 
Held,  that  the  matter  was  one  ad- 
dressed to  the  discretion  of  the 
court  below;  and  so,  the  judg- 
ment was  not  reviewable  here, 
although  the  verdict  might  ap- 

Sear  grossly  inadequate.    Jung  y. 
:euffel,  381 

7.  In  action  to  recover  damages  for 
injuries  alleged  to  have  been 
caused  by  defendant's  negligence 
these  facts  appeared:  Plaintiff,  an 
experienced  longshoreman,  was 
employed  by  d^endant  to  assist 
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in  unloading  one  of  its  steamers. 
A  skid  extended  from  the  steamer 
to  the  dock;  this  was  placed  in 
position  by  other  longshoremen 
and  tied  to  a  "mouthpiece,"  so 
called,  on  the  dock  by  lanyards, 
so  as  to  permit  the  skid  and 
mouthpiece  to  move  back  and 
forth  with  the  movements  of  the 
vessel.  Plaintiff  went  up  the 
skid  on  to  the  deck  with  a  truck, 
at  which  time  the  skid  and  mouth- 
piece were  in  apparent  position, 
but  on  his  return  with  the  loiided 
truck,  because  of  their  not  being 
securely  tied  together,  they  had 
separated  five  or  six  inches.  The 
wheels  of  the  truck  drop})ed  into 
the  opening,  throwing  out  the 
load,  which  fell  ujjon  plaintiff. 
No  complaint  was  made  except  as 
to  the  improper  fastening  of  the 
skid  to  the  mouthpiece.  Defend- 
ant's counsel  requested,  but  the 
court  refused  to  charge,  that  **  if 
defendant  furnished  suitable  ap- 
pliances for  securing  the  mouth- 
piece to  the  skid  and  the  injury 
occurred  because  the  mouthpiece 
w^as  not  properly  secured  the  plain- 
tiff cannot  recover.  Heldy  error; 
that  if  this  w^ork  was  improperly 
done  it  was  the  negligent  act  of 
plaintiff's  co-employees ;  and  that 
the  question  was  not  aiSfected  by 
the  fact  that  plaintiff  was  not 
present  when  the  skid  and  mouth- 
piece were  rigged.  McCumpbell 
v.  Cufutrd  S.  /6»'.  Co.  552 


NEW  YORK  (CITY  OF). 

1.  In  proceedings  by  certiorari  un- 
der the  act  of  1880  ((^lap.  269, 
Luws  of  1880)  to  review  the  pro- 
ceedings of  the  commission(»i's  of 
taxes  and  assessments  of  the  city 
of  Xew^  York  in  assessing  the  capi- 
tal of  the  relator  for  the  year  1893, 
it  api)eared  b^' the  computation  of 
the  commissioners  that  they  re- 
garded the  relator's  aipital  as  un- 
impaired; from  this  they  deducted 
the  assessed  value  of  its  real  estate, 
and  the  value  of  its  patents  and 
franchises,  and  the  balance  was 
the  sum  fixed  as  the  portion  of  the 
relator's  capital  liable  to  taxation. 
It  was  objected  by  the  relator  that 
no  deduction  was  made  for  its 
debts.  JIflcl,  untenable;  that  the 
determination  that  the  capital  was 


unimpaired  implied  that  there 
were  assets  over  and  above  the 
capital  suflScient  to  pay  any  out- 
standing debts;  and  so,  if  the  com- 
missioners' determination  was  jus- 
tified, they  were  not  bound  to 
deduct  the  debts.  People  ex  rel.  v. 
Barker.  94 

2.  The  commissioners  in  their  return 
referred  to  the  statement  presented 
to  them  by  the  relator,  upon  ap- 
plication by  it,  under  the  New 
York  Consolidation  Act  (§  820, 
chap.  410.  Laws  of  1882),  for  a  re- 
duction and  cancellation  of  the  as- 
sessment, and  declared  that  they 
had  **  carefully  conj-idered  the 
same  and  accepted  as  true  all  the 
statements  therein  contained." 
The  statement  contained  nothing 
in  terms  as  to  the  actual  value  or 
the  relator's  real  estate,  but  simply 
stated  its  assessed  value.  Held, 
that  the  commissioners  were  not 
precluded  by  the  statement  from 
estimating  the  real  estate  at  its  ac- 
tual value;  but  that  the  matter 
was  finally  remitted  to  their  iudg- 
ment  ana  decision  upon  all  the 
facts  and  proceedings,  including 
the  evidence  of  the  applicant,  and 
any  other  facts  known  to  them  or 
brought  to  their  attention  bearing 
upon  the  question.  Id. 

3.  The  authorities  of  the  city  of  New 
York  have  i)ower,  derived  from 
its  ancient  charter,  as  modified  and 
enlarged  by  subsequent  statutes, 
to  permit  the  construction  of  cel- 
larways  extending  into  sidewalks 
under  such  reasonable  regulations 
as  they  may  prescribe.  (§  86,  chap. 
410,  iLaws  of  1882.)  Jorgensen  v. 
Sf/uire^.  280 

4.  The  city  ordinances  (Xos.  201, 
202  of  Revised  Ordinances)  which 
prohibit  the  construction  of  a  cel- 
lar door  extending  more  than  five 
feet  into  a  street,  and  directing  that 
every  uncovered  entrance  or  flight 
of  steps  projecting  into  a  street 
shall  be  inclosed  with  a  railing, 
imply  permission  to  construct  cel- 
larways  within  the  limit,  and  not 
in  other  respects  transgressing  the 
ordinances.  Id. 

5.  In  an  action  against  the  owner 
and  lessees  of  certain  premises  in 
the  city  of  New  York,  to  recover 
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damages  for  injuries  alleged  to 
have  Deen  caused  by  the  giving 
way  of  cellar  doors  in  front  of  the 
premises,  upon  which  plaintiff 
was  standing,  it  appeared  that  the 
cellarway  coverea  by  the  doors 
projected  about  five  feet  into  the 
street  and  had  so  existed  for  more 
than  twenty  years.  The  trial  court 
charged  in  substance  that  the  cel- 
larway was  an  unlawful  structure 
and  a  nuisance;  that  if  the  accident 
happened  as  claimed  by  plaintiff, 
defendants  were  liable  irrespective 
of  any  question  of  negligence. 
Held,  error;  that  such  a  long  user 
without,  so  far  as  appeared,  any 
objection  having  been  made  by  the 
cit^  authorities,  was  presumptive 
evidence  of  consent  on  their  part 
to  the  construction  of  the  cellar- 
way,  and  this,  without  regard  to 
the  city  ordinances.  Id. 

6.  In  an  action  to  recover  back  the 
amount  paid  by  plaintiff  upon  an 
alleged  void  assessment  imposed 
on  certain  of  its  property  in  the 
city  of  New  York  for  the  con- 
struction of  a  sewer,  it  appeared 
that  the  sewer  was  constructed 
under  a  contract  in  which  the  ex- 

Eense  of  rock  excavation  was  fixed 
J  ap-eement,  not  by  competitive 
biddmg,  as  required  by  the  act 
"to  re-organize  the  local  govern- 
ment" of  that  city  (§  91.  chap. 
885,  Laws  of  1873):  that  this  item 
was  over  seventy-one  per  cent  of 
the  cost  of  the  work,  and  that 
plaintiff  paid  the  assessment  in 
Ignorance  of  the  violation  of  the 
statute.  Held,  that  a  judgment 
was  properly  rendered  for  the 
amount  paid  by  plaintiff  on  ac- 
count of  said  item;  that  the  omis- 
sion to  comply  with  the  provis- 
ions of  the  statute  was  a  jurisdic- 
tional defect;  and  that  while  the 
whole  assessment  was  not  void,  it 
was  void  so  far  as  the  expense  of 
rock  excavation  entered  into  it. 
MU.  L,  Ins.   Go.    v.    Mayor,   etc. 
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NOTICE  (OF  SUIT   PENDING).  I 

In    proceedings    to    determine    the  | 
priority    of   claims    to    surplus 
moneys  arising  on  foreclosure  sale 
herein,  it  appeared  that  after  the 
commencement  of  an  action  by  L., 


one  of  the  claimants,  against  the 
mortgagor  to  restrain  nim  from 
erecting  apartment  houses  on  the 
premises  as  in  violation  of  an 
agreement,  and  after  the  filing  of  a 
lis  pendens  therein,  said  mortgagor 
executed  another  mortgage  to  \V'. 
&  P.,  the  other  claimants.  L. 
thereafter  obtained  judgment 
granting  the  relief  sought,  with 
costs,  and  his  claim  was  founded 
on  the  judgment  for  cofets.  Held., 
that  W:  &  P.  had  the  prior  lien, 
and  were  entitled  to  the  surplus; 
that  while  their  rights  in  the  land 
were,  by  virtue  of  the  lis  pendens, 
wholly  subordinated  to  those  of 
L.,  as  they  should  be  established 
by  judgm^ent  in  this  action,  that 
judgment  did  not  charge  the  costs 
upon  the  land,  but  was  simply,  so 
far  as  costs  were  concerned,  a  per- 
sonal judgment  against  the  mort- 
gagor, and  did  not  become  a  lien 
until  the  filing  of  a  transcript  of 
the  judgment  with  the  county 
clerk.     Crocker  v.  Lewis.  140 


NUISANCE. 

1.  In  an  action  against  the  owner 
and  lessees  of  certain  premises  in 
the  city  of  New  York,  to  recover 
damages  for  injuries  alleged  to 
have  been  caused  by  the  giving 
way  of  cellar  doors  in  front  of  the 
premises,  upon  which  plaintiff 
was  standing,  it  appeared  that 
the  cellarway  covered  by  the 
doors  projected  about  five  feet 
into  the  street  and  had  so  existed 
for  more  than  twenty  years.  The 
trial  court  charged  in  substance 
that  the  cellarway  was  an  unlaw- 
ful structure  and  a  nuisance;  that 
if  the  accident  happened  as 
claimed  by  plaintiff,  defendants 
were  liable  irrespective  of  any 
question  of  negligence.  Held, 
error;  that  such  a  long  user  with- 
out, so  far  as  appeared,  any  ob- 
jections having  been  made  by  the 
city  authorities,  was  presumptive 
evidence  of  consent  on  their  part 
to  the  construction  of  the  cellar- 
way,  and  this,  without  rt^gard  to 
the  city  ordinances.  Jorgensen  v. 
Squires.  280 

2.  To  constitute  a  public  highway 
by  dedication  there  must  not  only 
be  an  absolute  dedication,  but  an 
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acceptance  and  formal  opening  by 
the  proper  authorities,  or  a  user. 
People  V.  Underhill  816 

3.  Upon  trial  of  an  indictment  for 
maintaining  a  nuisance  in  ob- 
structing a  highway  these  facts 
appeared:  Pursuant  to  an  act  of 
the  legislature  providing  for  the 
sale  by  the  inspectors  of  state 
prisons,  of  a  farm  in  the  village  of 
Sing  Sing,  owned  by  the  state, 
which  farm  was  bounded  on  the 
east  and  west  by  streets,  said  in- 
spectors caused  a  map  to  be  made 
of  it  and  then  sold  and  conveyed  it. 
On  the  map  a  street  was  laid  out 
running  through  the  farm  from 
east  to  west.  The  deed  reserved 
a  right  of  way  over  said  street 
which  it  was  stated  was  forever 
to  be  kept  open  "for  the  pur- 
poses of  a  public  street  or  high- 
way, for  the  benefit  of  the  owners 
and  purchasers  of  the  adjoin- 
ing lots."  This  street  was  subse- 
quently named  Lafayette  avenue. 
In  1866  the  grantees'^  sold  six  and 
a  half  acres  of  said  farm  to  £., 
the  boundaries  as  described  in  the 
deed  beginning  at  the  street  which 
bounded  said  farm  on  the  east, 
then  called  Highland  avenue,  and 
Lafayette  avenue  as  designated  on 
a  map  on  file  in  the  office  of  the 
register  of  the  county.  The  map 
reierred  to  laid  out  tne  farm  in  lots 
and  streets,  including  Lafayette 
avenue.  At  the  time  of  the  de- 
livery of  the  deed  that  avenue  had 
never  been  opened  or  worked,  but 
was  simply  farm  land,  and  there 
were  no  fences  or  other  monu- 
ments indicating  the  line  thereof, 
except  near  its  westerly  end  where 
a  few  lots  had  been  sold,  bounded 
on  Lafayette  avenue;  as  sold  from 
time  to  time  the  fence  across  the 
avenue  was  moved  further  east. 
E.  remained  in  possession  as  owner 
until  November,  1889,  when  he 
conveyed  his  land  to  defendant. 
Up  to  that  time  and  thereafter  the 
portion  of  the  farm  lying  west  of 
defendants'  land  remained  open 
and  unmarked  by  any  boundaries 
showing  the  line  of  said  avenue 
west  of  the  lots  so  sold,  and  fences 
had  been  and  were  maintained 
across  it.  No  work  had  ever  been 
done  on  said  avenue  east  of  said 
lots  until  a  short  time  before  the 
finding  of   the  indictment,   when 


the  owner  of  the  portion  of  the 
farm  west  of  defendants'  land 
graded  on  said  avenue  up  to  her 
west  line.  There  was  no  evidence 
of  any  user  of  the  avenue  or  of 
any  work  done  thereon  by  the  vil- 
lage east  of  the  lots  sola,  or  that 
the  work  which  was  done,  was 
done  by  such  authority  as  might 
bind  the  village  on  the  question  of 
acceptance.  It  appeared  that  a 
map  had  been  made  by  the  village 
laying  out  a  system  of  sewerage 
on  which  map  Lafayette  avenue 
appeared,  and  that  a  sewer  and 
water  pipes  had  been  laid  in  front 
of  the  lots  sold  but  not  extending 
east  therefrom;  also,  that  electric 
lights  had  been  placed  in  that  por- 
tion of  the  avenue.  The  lands 
along  the  avenue  were  assessed  as 
lying  thereon,  and  the  village 
authorities  having  directed  signs 
to  be  placed  at  the  corners  of  all 
the  village  streets,  signs  were  put 
up  at  each  end  of  the  avenue  giv- 
ing its  name.  Hddy  that  the  evi- 
dence was  sufficient  to  show  a 
dedication  of  the  avenue  as  a  pub- 
lic street;  but  failed  to  show  an 
acceptance  thereof  east  of  the  lots 
sold;  and  so,  failed  to  show  de- 
fendants guilty  of  the  offense 
charged.  Id. 

OFFICE  AND  OFFICERS. 

1.  Under  the  Code  of  Criminal  Pro- 
cedure (g  154)  a  deputy  sheriff  be- 
comes, immediately  upon  his 
appointment,  a  peace  officer  of 
the  county ;  his  fees  as  such  officer 
belong  and  are  payable  to  him 
alone,  and  the  sheriff  has  no  right 
to  or  interest  in  the  same.  Deyoe 
V.  Woodworth,  448 

2.  An  agreement,  therefore,  by  an 
applicant  for  such  an  appointment 
to  pay  to  the  sheriff  a  portion  of 
the  fees  received  by  him  as  peace 
officer,  comes  within  the  scope  of 
the  provisions  of  the  Penal  Code 
(g§  52,  53),  making  it  misdemeanor 
for  a  person  to  give  or  offer  a 
gratuity  or  rewara  in  considera- 
tion of  his  appointment  to  public 
office,  or  to  ask  or  receive  any 
gratuity  or  reward,  or  any  promise 
thereof,  as  a  condition  of  appoint- 
ment to  a  public  oflBce  or  a  subor- 
dinate position  therein,  and  any 
such  promise  is  void.  /a. 
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8.  Where,  therefore,  a  deputy  sheriff, 
upon  hisappoiatment,  gave  to  the 
sheriff  a  bond  with  sureties,  con- 
ditioned for  the  payment  by  him 
to  the  sheriff  of  one- third  of  all 
the  fees  received  by  him,  both  in 
civil  and  criminal  cases,  Jield,  that 
an  action  was  not  maintainable  on 
the  bond  to  recover  the  propor- 
tion specified  of  fees  received  by 
the  deputy  as  peace  officer.       Id. 

PARTIES. 

1.  Where  a  third  person  claiming 
title  to  property  levied  upon  by  a 
sheriff  by  virtue  of  an  execution, 
has  brought  replevin  against  the 
sheriff  to  recover  the  property,  the 
judgment  debtor  has  an  interest 
in  the  subject  of  the  action,  and 
the  court  has  power,  under  the 
provisions  of  the  Code  of  Civil 
Procedure  (§  452),  in  reference  to 
bringing  in  other  parties,  to  grant 
an  order  upon  his  application  al- 
lowing him  to  come  in  and  defend. 
BaseiiSerg  v.  Saloinan.  92 

2.  Wliile  so  much  of  said  provision 
as  is  a  re-enactment  of  the  provis- 
ions of  the  Code  of  Procedure  on 
that  subject  (§  122)  applies  only  to 
equity  actions,  the  added  provis- 
ion, which  in  terms  allows  persons 
not  made  parties,  having  an  inter- 
est in  the  subject'of  an  action,  on 
their  own  application,  to  come  in 
and  defend,  is  not  so  limited.     Id. 

8.  It  operates,  however,  only  where 
persons  not  sued  make  the  appli- 
cation in  their  own  behalf,  and 
does  not  apply  to  a  motion  to  com- 
pel the  plaintiff  to  bring  in  other 
parties.  Id. 

4.  Where  the  complaint  in  a  fore" 
closure  action  alleged  the  existence 
of  a  prior  mortgage,  and  in  the 
prayer  for  relief  it  was  asked  that 
the  amount  due  thereon  be  ascer- 
tained and  first  paid  out  of  the 
proceeds  of  sale,  and  the  owner  of 
the  prior  mortgage  was  made  a 
party  and  suffered  default,  and 
the  judgment  followed  the  prayer 
for  relief,  held,  that  such  prior  in- 
cumbrancer was  concluded  by  the 
judgment ;  and  so,  that  it  was  a 
bar  to  the  maintenance  of  an  action 
to  foreclose  his  mortgage.  Jac<^e 
V.  MickU.  287 


5.  It  seems,  that  while  a  prior  in 
cumbrancer  is  not  a  necessary  or 
proper  party  in  an  action  to  fore- 
close a  mortgage,  yet,  if  made  a 
party,  the  court  has  jurisdiction, 
and  may  grant  the  relief  demanded 
in  the  complaint  in  case  he  makes 
default ;  that  if  he  does  not  desire 
to  have  his  rights  adjudicated  he 
should  appear,  and  by  'answer  or 
demurrer  raise  the  question  that 
he  is  improperly  made  a  party. 

Id. 

6.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (g§  870,  et  seq.) 
Ijroviding  for  taking  the  deposi- 
tions of  tne  parties  to  an  action  or 
other  persona  before  trial,  the  dep- 
osition of  a  party  who  is  sick  or 
infirm,  so  as  to  afford  reasonable 
ground  to  believe  that  he  will  not 
be  able  to  attend  the  trial,  may  be 
taken  before  trial ;  the  exception 
of  parties  contained  in  the  sub- 
division of  the  section  requiring 
certain  special  circumstaaces  to 
be  stated  in  an  affidavit  for  the 
purpose  of  taking  a  deposition 
(subd.  5.  §  872),  and  among  them 
the  fact  that  the  person  to  be  ex- 
amined is  sick  and  infirm,  was  in- 
serted to  exempt  the  party  from 
the  restrictions  of  that  subdivision, 
and  a  party  complying  with  the 
other  sections  may  perpetuate  his 
own  testimony  by  an  examination 
before  trial.  F.  L.  &  T.  Co.  v. 
Siefke.  854 

7.  A  person  claiming  dower  by  title 
paramount  to  a  mortgage  upon 
the  real  estate  cannot  be  brought 
into  court  in  an  action  to  foreclose 
the  mortgage,  and  compelled  to 
test  the  validity  of  her  dower. 
Nelson  v.  Brown.  884 

Whsn  voters  may  inttittUe  pro- 
ceedings by  mandamvs  against  state 
board  of  Mnvassers. 

See  People  ex  rel.  v.  Mice.  249 


PATENTS  (FOR  INVENTIONS). 

1.  In  order  to  include  in  an  assign- 
ment of  letters  patent,  or  patent 
rights,  future  patents  ifor  new  in- 
ventions in  the  line  of  manufac- 
turing the  same  article,  the  lan- 
guage of  the  assignment  must  be 
very  plain  and  the  evidence  iin- 
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mistakable  that  such  an  assign- 
ment was  in  the  mind  of  the  as- 
signor as  well  as  that  of  the  as- 
signee. AUisan  Bros.  Go.  v.  AUi- 
son.  21 

2.  This  is  especially  so  where  new 
inventions  sought  to  be  appro- 
priated under  an  assignment  are 
devices  wholly  independent  of 
those  covered  by  the  original  pat- 
ents, and  are  capable  of  being  put 
into  practice  entirely  independent 
of  them  and  without  iniringing 
the  original  patent.  Id. 

3.  The  owners  of  two  letters  patent, 
each  "for  a  new  and  useful  im- 
provement in  cigarette  machines," 
assigned  a  third  interest  therein 
and  also  in  *•  any  improvements, 
renewals  or  re-issues  of  said  cigar- 
ette machines  or  letters  patent," 
the  meaning  being  declared  to  be 
to  vest  in  the  assignee  "an  imdi- 
vided  third  of  said  patents,  exten- 
sions or  improvements  thereof." 
The  assignor  and  assignee  entered 
into  partnership.  At  the  time  of 
the  issuing  these  patents,  cigarette 
machines  were  in  existence.  Sub- 
sequently another  person  was  ad- 
mitted into  the  firm,  the  original 
co-partners  executing  to  him  an 
assignment  of  a  one-iourth  inter- 
est in  all  patents,  machines,  et<3. , 
then  used  and  owned  by  the  firm 
in  the  manufacture  of  cigarettes, 
' '  as  well  as  new  patents,  machines, 
machinery  or  appliances  which 
may  be  used  or  obtained  in  con- 
nection with  said  business,"  the 
intention  being  declared  to  be  to 
give  to  each  of  the  parties  a  fourth 
mterest  "in  all  patents  and  im- 
provements on  the  same  which 
may  hereafter  be  made."  After 
the  dissolution  of  the  firm,  the 
original  patentee,  who  was  one  of 
the  assignors  first  mentioned,  dis- 
covered new  mechanical  devices 
for  the  making  of  cigarettes,  and 
there  were  issued  to  him  five  let- 

.ters  patent,  each  being  as  stat<;d 
therein  "for  improvements  in 
cigarette  machines."  These  de- 
vices were  not,  in  fact,  improve- 
ments upon  the  machines  manu- 
factured under  the  original  patents 
and  could  not  be  used  thereon 
without  substantial  alterations, 
but  were  distinct  and  rival  inven- 
tions capable  of  being  put  into  use 
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without  usin^  the  machine  con- 
taining the  originally  patented  in- 
ventions or  infringmg  upon  the 
original  patent  rights.  Ileldy  that 
the  new  inventions  were  not  in- 
cluded in  and  did  not  pass  by  the 
assignment.  Id, 

PATENTS  (FOR  LAND). 

1.  A  grant  from  the  state  of  lands 
under  navigable  waters  may  not 
be  impeached  collaterally  unless 
void  on  its  face.  Saunders  v.  N. 
T.  G.  &  H.  R.  B.  B  Go.  75 

2.  It  seems,  it  can  only  be  assailed  by 
a  direct  proceeding  to  review  the 
determination  of  the  commission- 
ers of  the  land  oflBce,  or  by  an 
action  in  equity  to  set  it  aside,  and 
the  recitals  in  the  grant  are  prima 
facie  evidence  of  compliance  with 
the  preliminary  requisites  jof  the 
statute.  Id. 

3.  While  the  state  holds  the  title  to 
lands  under  navigable  waters  in  a 
certain  sense  as  trustee  for  the 
public,  it  is  competent  for  the 
legislature  to  authorize  and  regu- 
late grants  of  the  same  for  public 
or  such  other  purposes  as  it  may 
determine  to  be  for  the  best  in- 
terests of  the  state.  Id. 

4.  The  provisions,  therefore,  of  the 
General  Railroad  Act  (§§  25,  49, 
chap.  140,  Laws  of  1850),  em- 
powering the  commissioners  of 
the  land  ofiice  to  grant  to  any  rail- 
road company  any  lands  belong- 
ing to  the  state  require  for  the 
purposes  of  its  road,  as  applicable 
to  lands  under  navigable  waters, 
are  constitutional.  Id. 

5.  Said  provisions  are  not  limited  by 
the  provision  of  the  Revised 
Statutes  (1  R.  S.  208,  §  67)  pro- 
hibiting grants  of  land  under 
water  to  any  one  except  the  ad- 
jacent ripanan  owner.  The  pro- 
visions of  the  Railroad  Act,  being 
subsequent  and  independent  and 
for  a  special  purpose,  enlarge  the 
powers  of  the  commissioners  and 
are  not  affected  by  the  restrictions 
of  the  Revised  Statutes.  Id. 

6.  A  ^ant  by  said  commissioners  to 
a  railroad  company  of  land  under 
the  waters  of  a  navigable  river  ia 
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valid  and  effectual  to  vest  in  the 
company  all  the  rights  that  the 
state  had  therein.  Id. 

7.  Swch  a  grant,  however,  does  not 
extinguish  or  impair  the  ease- 
ments or  riparian  rights  of  the 
owners  of  the  uplands,  such  as 
the  right  or  access  to  the  naviga- 
ble part  of  the  river,  the  right  to 
make  a  landing,  wharf  or  pier, 
and  the  right  of  passage  to  and 
from  the  same.  Id. 

8.  Where,  therefore,  the  roadbed  of 
a  railroad  company  built  upon 
land  gmnted  by  the  state  passes 
between  the  upland  and  the  usual 
place  of  access  to  the  river,  and 
cannot  be  conveniently  crossed,  it 
is  the  duty  of  the  company,  at  its 
own  expense,  to  construct  and 
maintain  convenient  passes  or 
roads  across  or  under  the  railroad 
for  the  passage  of  persons,  teams, 
etc. ,  from  the  upland  to  the  river 
front.  Id. 

9.  The  route  of  the  H.  R.  R:  Co., 
which  was  incorporated  in  1846 
(Chap.  216,  Laws  of  1846),  by  the 
map  filed  locating  its  road,  crossed 
a  large  bay  on  the  east  side  of  the 
Hudson  river,  requiring  a  strip  of 
land  in  the  bed  of  the  river  below 
high- water  mark,  of  the  width  of 
seventy-three  feet.  F.,  the  then 
owner  of  the  upland,  executed  to 
the  company  a  conveyance  of  the 
strip.  There  was  no  stipulation 
in  the  deed  binding  the  company 
to  construct  a  culvert  or  other 
means  of  access  by  water  from 
the  bay  to  the  channel  of  the  river; 
it  reserved,  however,  all  the  rights 
of  the  grantor  to  all  lands  below 
high-water  mark,  except  that  por- 
tion taken  by  the  company  for  its 
use  as  then  located.  The  company 
covenanted  that  the  grantor,  his 
heirs  and  assigns,  might  at  any 
time  erect  a  wharf  or  wharves  into 
the  river  and  connect  the  same 
with  the  property  line  of  the  road, 
and  that  it  would  make  and  pre- 
pare a  way  over  its  track  for  free 
passage  to  any  wharf,  so  erected. 
The  railroad  was  constructed  by 
building  a  solid  embankment  of 
earth  across  said  strip  upon  the 
land  so  granted,  cutting  off  that 
part  of  the  bay  east  of  it  from 
access  to  the  nver.     In  1853  one 


of  plaintiffs'  predecessors  in  title 
filled  in  the  bay  between  the  shore 
and  the  railroad  with  earth  from 
the  uplands.  In  1868  defendant, 
having  succeeded  to  the  rights 
and  franchises  of  the  H.  R.  R. 
Co.,  made  the  necessary  surveys 
and  maps  for  the  purpose  of 
widening  its  roadbed.  This  in- 
cluded a  strip  of  land  across  said 
bay  east  of  and  adjoining  the 
original  roadbed.  Defendant  pro- 
cured a  patent  for  this  strip  from 
the  commissioners  of  the  land 
ofl3ce  under  the  provisions  of  said 
Railroad  Act.  In  1869  and  1887 
plaintiffs  or  their  grantors,  who 
had  succeeded  to  F.*s  title  to  the 
uplands,  obtained  from  the  com- 
missioners patents  for  a  strip  of 
land  under  water  westerly-  of  and 
adjoining  the  original  exterior  line 
of  the  railroad.  In  1870  defendant 
filled  in  the  strip  covered  by  its 
state  grant,  raising  it  up  to  the 
grade  of  the  original  roadbed,  and 
laid  tracks  thereon.  In  an  action 
to  restrain  defendant  from  operat- 
ing its  road  over  said  strip,  held, 
that  plaintiffs,  by  the  filling  in  of 
said  land,  acquired  no  title  thereto; 
that  defendant's  grant  from  the 
state  was  not  void  on  its  face  at 
least,  and  so  could  not  be  im- 
peached in  this  action,  and  that 
plaintiffs  were  not  entitled  to  the 
relief  sought.  Id, 


PEACE  OFFICER. 

1.  Under  the  Code  of  Criminal  Pro- 
cedure (§  154)  a  deputy  sheriff  be- 
comes, immediately  upon  his  ap- 
pointment, a  peace  officer  of  the 
county  ;  his  fees  as  such  officer  be- 
long and  are  payable  to  him  alone, 
and  the  sheriff  has  no  right  to  or 
interest  in  the  same.  Deyoe  v. 
WoodnxyrtK  448 

2.  An  agreement,  therefore,  by  an 
applicant  for  such  an  appointment 
to  pay  to  the  sheriff  a  portion  of 
the  fees  received  bv  him  as  peac« 
officer,  comes  within  the  scope  of 
the  provisions  of  the  Penal  Code 
(§§  52,  53),  making  it  a  misde- 
nieanor  for  a  person  to  give  or 
offer  a  gratuity  or  reward  m  con- 
sideration of  his  appointment  to 
public  office,  or  to  ask  or  receive 
any  gratuity  or  reward,   or  any 
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promise  thereof,  as  a  condition  of 
appointment  to  a  public  ofiSce  or  a 
subordinate  position  therein,  and 
any  such  promise  is  void.  Id. 


PEN^VL  CODE, 

34.     People  v.  Gardner. 
52. 


53.  : 

,552. 
,553. 


Deyoe  v.  Woodworth. 
People  V.  Ghj/rdner, 

PLEADINGS. 


119 
448 

119 


1.  Plaintiff  was  a  member  of  a  New 
York  firm,  and  in  the  interest  of 
his  firm  lived  a  part  of  each  year 
in  Savannah,  Ga.  Defendant,  the 
publisher  of  a  newspaper  in  New 
York,  published  in  that  paper  an 
article  headed  "Savannah.  €ra.," 
which  stated  that  plaintiff  "  has 
left  the  citv  with  $8,500  of  the 
Southern  Bank's  money ; "  that 
he  "left  Savannah  on  Simday 
night,  and  it  is  supposed  went  to 
New  York."  In  an  action  for 
libel,  held,  that  the  article  was 
libelous  per  se,  and  so  an  innuendo 
explaining  its  meaning  and  ap- 
plication was  not  necessary ;  and 
that  the  trial  court  did  not  err  in 
refusing  to  submit  its  meaning 
and  application  to  the  jury.  Thir- 
ton  V.  N.  T.  Becorder  Co.  144 

2.  The  complaint  alleged  that  by 
reason  of  the  publication  plaintiff 
has  been  "held  up  to  the  public, 
his  business  acquaintances  and 
friends  as  a  thief  and  a  dishonest 
and  untrustworthy  man."  Held, 
that  if  an  innuendo  was  necessary 
this  was  sufficient.  Id, 

8.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  728),  au- 
thorizing amendments  of  plead- 
ings by  the  court,  it  has  power  to 
direct  an  amendment  of  a  com- 
plaint, although  it  changes  the 
cause  of  action  and  substitutes 
another  belonging  to  a  different 
class,  where  the  result  sought  to 
be  reached  is  the  same.  Deyo  v. 
Morse.  216 

4.  In  an  action  brought'  by  holders 
of  bonds  of  a  railr(md  corpomtion 
secured  by  mortgage  on  its  prop- 1 


erty  against  the  trustee  designated 
in  said  mortgage  and  others,  the 
complaint  afleged,  among  other 
things,  foreclosures  of  the  mort- 
gage, sales  of  the  property  and 
acceptance  by  the  trustee  of  the 
purchasers'  checks  for  the  pur- 
chase price,  which  were  not  paid 
and  which  it  failed  to  collect. 
Also  the  bringing  of  a  former  suit 
by  the  bondholders  to  cancel  the 
sales,  for  a  re-sale  under  the  fore- 
closure judgments,  and  for  an 
accounting,  etc.  The  trustee  was 
made  a  party  to  that  action. 
No  relief  was  asked  specially 
against  it,  and  it  did  not  appear. 
Tlie  relief  asked  was  granted  in 
that  action,  and  a  sale  was  made 
under  the  judgment.  Thereafter, 
without  notice  to  the  trustee,  the 
judgment  was  amended  by  adding 
a  direction  requiring  it  to  convey. 
Notice  of  the  amendment  was 
subsequently  given  to  the  trustee, 
but  it  took  no  action.  In  this 
action  the  relief  asked  was  the 
removal  of  the  trustee  because  of 
alleged  misconduct  in  accepting 
the  checks  and  refusing  to  make 
the  required  conveyance,  and  for 
an  accounting  and  the  execution 
of  a  conveyance  by  the  trustee  to 
the  purchaser  on  the  foreclosure 
sale.  There  was  no  averment  that 
the  trustee  ever  had  possession  of 
any  of  the  railroad  property,  or 
had  any  title  thereto,  or  that  it 
ever  received  any  of  its  securities, 
or  had  any  funds  to  which  the 
bondholders  are  entitled.  On  de- 
murrer to  the  complaint,  lield,  that 
as  the  bondholders  had  in  the 
former  action  elected  to  disafl^hn 
the  sales  by  the  trustee,  this  ended 
its  liability  upon  the  uncollected 
checks,  and  there  was  no  cause  of 
action  for  an  accounting;  also  that 
the  action  could  not  be  sustained 
to  compel  a  conveyance,  as  that 
relief  had  been  awarded  by  the 
former  judgment,  as  amended,  but 
that  the  refusal  of  the  trustee  to 
comply  with  that  judgment  made 
out  a  priTfia  facie  case  for  the 
removnl;  that  the  amendment  was 
not  violative  of  the  provision  of  the 
Code  of  Civil  Procedure  (§  1207) 
declaring  that  "  where  there  is  no 
answer  the  judgment  shall  not  be 
more  favorable  to  the  plaintiff  than 
that  demanded  in  the  complaint," 
as  the  demand  for  a  foreclosure 
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and  sale  carried  with  it  a  demand 
for  all  those  details  essential  to 
make  the  sale  effectual;  that  while 
the  order  granting  the  amendment 
miffht  be  voidable,  it  was  not  void, 
and  disobedience  tliereto  ( ould  not 
be  justified  ;  that  although  this 
relief,  the  removal  of  the  trustee, 
might  have  been  granted  on  a 
motion,  yet,  as  the  statute  permits 
an  action  to  be  brought  for  that 
purpose  (1  R.  S.  730,  ^  70),  the 
plaintiff  had  the  choice  of  reme- 
dies.    Harrison  v.  (/.  T.  Co.     326 

6.  In  an  action  upon  a  sealed  instru- 
ment in  the  form  of  a  promissory 
note  the  answer,  aside  from  a  gen- 
eral denial,  alleged  that  the  seal 
was  affixed  after  execution  with- 
out the  consent  or  privity  of  de- 
fendant. Upon  the  trial  plaintiff 
introduced  the  instrument  in  evi- 
dence and  rested.  Defendant  gave 
evidence  tending  to  sustain  the 
said  allegations  in  the  answer, 
which  was  met  b}'  evidence  on 
behalf  of  plaintiff  to  the  effect 
that  the  seal  was  attached  before 
execution.  The  court  charged  in 
substance  that  after  testimony  had 
been  given  showing  that  the  seal 
was  attached  after  the  inception 
of  the  note,  the  burden  rested 
upon  plaintiff  to  establish  by  a 
preponderance  of  evidence  that 
the  seal  was  not  so  attached. 
Held,  that  as  the  pleadings  stood 
the  fact  alleged  in  the  complaint 
that  defendant  executed  a  sealed 
instrument  was  issuable,  and 
having  been  put  in  issue,  plaintiff 
was  bound  to  esiabhsh  it  as  a  part 
of  his  case;  that  while  the  instru- 
ment itself,  with  proof  that  de- 
fendant signed  it,  made  out  a 
prima  facie  case,  defendant  was 
not  concluded  thereby,  nor  was 
the  burden  of  i)roof  shifted,  and 
he  having  given  evidence  to  the 
effect  that  the  seal  was  not  then 
attached,  there  was  no  error  in  the 
charge.     F.  L.  <t  T.  Co.  v.  Si^fke. 

354 

PLUMBERS. 

1.  The  act  of  1892  (('hap.  602,  Laws 
of  1892),  providing  for  the  exam- 
ination and  registration  of  "em- 
ploying or  ma.stcr  plumbers" 
within'  the  localities  named,  and 
making  it  a  misdemeanor  for  any 


person  to  engage  in  that  "  trade, 
business  or  calling  "  without  such 
registration,  is  constitutional 
(Peckham,  O'Brien  and  Bart- 
LETT,  JJ.,  dissenting.)  People  ex 
rel.  V.  Warden,  etc.  52fl 

2.  Accordingly,  Tield  (Peckham, 
O'Brien  and  Bartlett,  J  J., 
dissenting),  that  an  indictment 
and  conviction  for  a  violation  of 
the  provisions  of  the  act  wat 
proper.  Id, 

POWERS. 

1.  The  donee  of  a  special  power 
given  by  will  to  appoint  an  estate 
is  invested  with  an  authority 
merely,  and  an  appointment,  so 
far  as  it  transcends  the  power,  is 
invalid.     Hillen  v.  Isclin.  365 

2.  The  execution  of  the  power, 
however,  will  not  be  defeated 
because  of  some  provision  in  the 
appointment  made  which  is  in 
excess  of  the  power,  when  such 

i     provision  may  be  eliminated  with- 
out disturbing  the  general  scheme. 

Id. 

3.  A  general  and  unlimited  power 
of  appointment  to  be  excTcised 
in  the  future  is  not  void,  because 
under  it  the  donee  may,  without 
departing  from  the  express  lan- 
guage, attempt  to  create  an  illegal 
estate;  the  legal  effect  of  the 
power  is  simply  to  authorize  the 
donee  to  do  what  is  lawful.       Id. 

4.  The  will  of  O'D.,  in  his  lifetime  a 
citizen  of  Maryland,  after  a  gift  to 
four  trustees,  named  "the  sur- 
vivor and  survivors,  »  •  ♦ 
and  their  successors  in  the  trust." 
of  four- twentieths  of  his  residuary 
estate,  in  tru.«;t  to  pay  the  net  in- 
come to  his  daughter  E.  for  life, 
provided  that  after  her  death  the 
trust  fund  should  be  held  by  said 
trustees  and  their  successors  in 
further  trust  "for  such  cliild  or 
children"  of  E.,  "or  his,  her  or 
their  descendant  or  descendants, 
and  in  such  proportions  and  for 
such  estate  and  estates  therein, 
either  in*  fee  or  for  a  less  estate, 
and  with  such  limitations  and 
conditions  "  as  E.  might,  by  will, 
"name,  limit  and  appoint."     In 
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case  of  the  death  of  E.  without 
having  executed  this  power  of 
appointment,  and  leaving  "  living 
at  her  death  any  child  or  chil- 
dren, or  any  descendant  or  de- 
scendants of  any  child  or  children 
of  hers  Who  may  have  died  in  her 
lifetime,"  then  it  was  directed 
that  the  trust  fund  should  be 
divided  between  them  in  the  man- 
ner specified.  E.  died,  leaving 
two  children,  a  son  and  a  daughter, 
and  leaving  a  will  and  a  codicil, 
by  the  terms  of  which  she  gave 
all  the  estate  over  which  she  had 
a  power  of  appointment  to  three 
trustees  named  in  trust,  to  pay 
one-half  the  income  to  each  child 
during  life.  The  son  -was  em- 
powered "as  to  his  share,"  and 
also  in  case  of  the  death  of  the 
daughter  "without  leaving  a  child 
or  children  living  at  her  death," 
as  to  her  share  to  appoint  by  will 
the  remainder  to  such  "child, 
children,  descendant  and  descend- 
ants of  him,  and  in  such  propor- 
tions and  for  such  estate "  as  he 
should  "name,  limit  and  appoint." 
In  default  of  such  an  appointment 
by  the  son,  E.  gave  his  half  and 
the  other  half,  in  case  of  the  death 
of  the  daughter  without  leaving  a 
child  or  descendant  living  at  her 
death,  to  his  "children  and  de- 
scendants, jier  stirpes,  who  are  liv- 
ing at  his  death."  The  son  of  E. 
died  without  having  executed  his 
power  of  appointment.  In  an  ac- 
tion for  the  construction  of  the 
will,  and  to  determine  as  to  the 
validity  of  the  appointment  by 
E.,  held,  that,  conceding  the  words 
"descendant  or  descendants,"  as 
used  in  the  clause  of  the  will  of 
O'D.  creating  the  power,  referred 
simply  to  the  issue  of  a  deceased 
person,  and  so,  did  not  include  the 
children  of  E.*s  son  while  he  was 
living,  yet  that  the  appointment 
made  by  her  was  strictly  within 
the  power;  that  the  power  was  not 
limited  to  the  creation  of  vested 
estates.  Id, 

6.  Also,  held,  that  regarding  the  se- 
lection of  new  trustees  by  E.  as 
unauthorized,  this  did  not  affect 
the  validity  of  the  appointment,  as 
striking  out  the  provision  appoint- 
ing them  there  remained  a  com- 
plete and  perfect  execution  of  the 
power.  Id. 


6.  While,  where  a  will  contains  an 
imperative  direction  to  the  execu- 
tors to  sell  the  real  estate  and  di- 
vide the  proceeds,  the  persons  who 
are  exclusively  entitled  to  the  fund 
arising  from  tne  sale  may,  if  they 
so  elect  prior  to  a  sale,  take  the  real 
estate  in  its  unconverted  form, 
there  must  be  a  concurrence  of  all 
the  beneficiaries  in  the  election  in 
order  to  take  the  real  estate  out  of 
the  operation  of  the  power  of  sale. 
McDonald  v.  OHara.  566 

7.  The  absolute  ownership  and  power 
of  disposition  of  a  testator's  real 
estate  is  not  suspended  because  the 
executor,  to  whom  the  will  gives 
an  imperative  power  of  sale,  may 
require  a  period  of  time  not  meas- 
ured by  lives  to  execute  the  power 
and  convert  the  real  estate  into  per- 
sonalty. Such  a  suspension  results 
only  in  a  case  where  there  are  no 
persons  in  being  by  whom  an  abso- 
lute estate  in  possession  may  be 
conveyed.     Deegan  v.  Wade.     573 

8.  The  will  of  W.,  who  died  in  1890, 
directed  his  executor  to  sell  certain 
real  estate,  during  the  spring 
months  of  1891,  at  public  auction 
to  the  highest  bidder  and  to  invest 
the  proceeds  for  the  benefit  of  cer- 
tain of  the  legatees  named  in  the 
will.  Upon  settlement  of  the  ac- 
counts of  the  executor  it  was 
claimed  that  said  provision  violates 
the  statute  against  perpetuities,  as 
by  fixing  a  time  of  sale  it  sus- 
pended the  power  of  alienation  for 
a  period  not  measured  bv  lives. 
Held,  untenable  ;  that  the  direction 
as  to  time  was  advisory,  intended 
to  facilitate  the  sale,  not  to  restrain 
or  limit  the  power  of  absolute  dis- 
position. Id, 

PRACTICE. 

1.  Where  a  disputed  claim  against 
the  estate  of  a  deceased  person  has 
been  referred,  pursuant  to  the 
Code  of  Civil  Procedure  (§  2718), 
the  proceeding  becomes  an  action 
in  the  Supreme  Court,  and  the 
practice  laid  down  by  the  Code  for 
cases  in  that  court  which  have 
been  referred  by  stipulation  must 
be  followed.     Hustis  v.  Aldridge. 

508 

2.  Where,  therefore,  in  such  a  case 
two  of  three  referees  appointed  de- 
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clined  to  serve,  Jield,  that  in  the 
absence  of  any  provision  to  the 
contrary  in  the  stipulation  for  the 
reference,  the  court  had  the  power 
to  appoint  other  referees,  and  that 
the  exercise  of  this  power  was  not 
discretionary,      but     mandatory. 

Pleading. 
Trial. 


PRESUMPTIONS. 

In  an  action  against  the  owner  and 
lessees  of  certain  premises  in  the 
city  of  New  York,  to  recover  dam- 
ages for  injuries  alleged  to  have 
been  caused  by  the  giving  wuy  of 
cellar  doors  in  front  of  tne  prem- 
ises, upon  which  plaintifi  was 
standing,  it  appeared  that  the  cel- 
larwav  covered  by  the  doors  pro- 
jected about  five  feet  into  the 
street  and  had  so  existed  for  more 
than  twenty  jrears.  The  trial 
court  charged  m  substance  that 
the  cellar  way  was  an  unlawful 
structure  and  a  nuisance;  that  if 
the  accident  happened  as  claimed 
by  plaintiff,  defendants  were  liable 
irrespective  of  any  question  of 
negligence.  /fdW,  error;  that  such 
a  long  user  without,  so  far  as  ap- 
peared, any  objection  having  been 
made  by  the  city  authorities,  was 
presumptive  evfdence  of  consent 
on  their  part  to  the  construction  of 
the  cellarway,  and  this,  without 
regard  to  the  city  ordinances. 
Jargenaen  v.  Squires.  280 


PRINCIPAL  AND  AGENT. 

The  board  of  directors  of  a  manu- 
facturing corporation  authorized 
the  issuing  of  coupon  bonds  se- 
cured by  mortgage  on  its  real 
estate  "lor  the  purpose  of  raising 
money  to  pay  off  the  floating  debts 
of  the  company,"  and  one  W.  was 
authorized  to  negotiate  the  bonds 
at  a  price  not  less  than  par  and 
accrued  interest.  Some  of  the 
bonds  issued  pursuant  to  the  reso- 
lution were  sold  by  the  agent  in 
precise  accordance  with  such 
authority  and  the  proceeds  received 
by  the  corporation;  others  were 
pledged  as  collateral  security  for 
prior  debts.     The  corporation  be- 


came insolvent,  the  mortgage  was 
foreclosed  and  the  property  sold. 
In  proceedings  to  determine  as  to 
the  application  of  the  proceeds, 
hMy  that  W.  had  no  authority  to 
pledge  the  bonds,  but  was  bound 
to  sell  them  for  money  or  at  least 
so  to  dispose  of  them  as  to  pay 
debts  of  the  company,  and,  there- 
fore, that  the  holders  of  the  bonds 
so  pledged  were  not  entitled  to 
share  in  the  proceeds.  Shato  v. 
8.  K  K  Co.  220 


PRINCIPAL  AND  SURETY. 

.  A  mortgage  recited  that  the 
mortgagee  had  signed  a  bail  bond, 
as  surety  for  one  O'B.,  in  the 
penal  sum  of  $10,000,  and  that  the 
mortgagor  was  "desirous  of  in- 
demnifying and  saving  harmless  " 
said  mortgagee  **from  all  loss  or 
damage  on  said  bond."  In  case 
of  default  in  the  performance  of 
the  conditions  of  the  bail  bond 
the  mortgagee  was  given  power 
to  sell  the  mortgaged  premises 
"according  to  law."  In  an  action 
to  foreclose  the  mortgage  it  ap- 
peared that  O'B.  failed  to  appear, 
and  his  recognizance  was  duly 
forfeited.  There  was  no  proof 
that  plaintiff  had  ever  paid  any 
money  by  reason  of  the  bail  bond. 
Held,  that  although  the  strict  con- 
dition of  the  mortgage  made  it 
due  upon  failure  of  O'B.  to 
appear,  yet  construing  this  with 
the  clause  stating  the  purpose  of 
its  execution,  it  was  obvious  that 
the  intention  was  to  secure  the 
mortgagee  from  any  loss  or  dam- 
age, to  an  amount  not  exceeding 
the  sum  named;  and  so,  in  the 
absence  of  proof  that  plaintiff  had 
paid  all  or  some  portion  of  the 
amount  named  in  the  bail  bond, 
the  action  could  not  be  sustained. 
Moloney  v.  NeUon.  182 

5.  It  seemsy  where  a  creditor,  whose 
demand  is  due,  is  requested  by 
his  debtor  to  extend  the  time  of 
payment,  and  a  third  person  un- 
dertakes, in  consideration  of  for- 
bearance being  given,  to  become 
liable  as  surety  or  otherwise,  and 
the  creditor,  although  he  enters 
into  no  enf  orcible  agreement,  does 
in  fact  forbear  for  a  reasonable 
time  in  reliance  upon  the  under- 
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talking,  this  furnishes  a  good  con- 
sideration for  the  collateral  agree- 
ment.    Strong  v.  Sheffield.         392 

PROMISE. 

See  Contract. 


QUESTIONS  OF  LAW  AND 
FACT. 

When  question  of  negligence 

one  of  Uiic. 

See  Breil  v.  City  of  Buffalo.       168 


RAILROAD  CORPORATIONS. 

1.  The  provisions  of  the  General 
Railroad  Act  (g§  25,  49,  chap.  140, 
Laws  of  1850),  empowering  the 
commissioners  of  the  land  office  to 
grant  to  any  railroad  company 
any  lands  belonging  to  the  state 
required  for  the  purposes  of  its 
road,  as  applicable  to  lands  under 
navigable  waters,  are  constitu- 
tion^. Saunders  y.  N.  T.  C.  d 
K  R.  R.  R.  Co.  75 

2.  Said  provisions  are  not  limited  by 
the  provision  of  the  Revised  Stat- 
utes (1  R.  S.  208,  §  67)  prohibiting 
grants  of  land  under  water  to  any 
one  except  the  adjacent  riparian 
owner.  The  provisions  of  the 
Railroad  Act,  being  subsequent 
and  independent  and  for  a  special 
purpose,  enlarge  the  powers  of  the 
commissioners  and  are  not  affected 
by  the  restrictions  of  the  Revised 
Statutes.  Id. 

8.  A  ^ant  by  said  commissioners  to 
a  railroad  company  of  land  under 
the  waters  of  a  navigable  river  is 
valid  and  effectual  to  vest  in  the 
company  all  the  rights  that  the 
state  had  therein.  Id. 

4.  Such  a  grant,  however,  does  not 
extinguish  or  impair  the  easements 
or  riparian  rights  of  the  owners  of 
the  uplands,  such  as  the  right  of 
access  to  the  navigable  part  of 
the  river,  the  right  to  make  a 
landing,  wharf  or  pier,  and  the 
right  of  passage  to  and  from  the 
same.  Id. 

6.  Where,  therefore,  the  roadbed  of 
a  railroad    company  built    upon 


land  granted  by  the  state  passes 
between  the  upland  and  the  usual 
place  of  access  to  the  river,  and 
cannot  be  conveniently  crossed,  it 
is  the  duty  of  the  company,  at  its 
own  expense,  to  construct  and 
maintain  convenient  passes  or 
roads  across  or  under  the  railroad 
for  the  passage  of  persons,  teams, 
etc.,  from  the  upland  to  the  river 
front.  Id. 

6.  The  route  of  the  H.  R.  R.  Co., 
which  was  incorporated  in  1846 
(Chap.  216,  I^ws  of  1846),  by  the 
map  filed  locating  its  road,  crossed 
a  large  bay  on  the  east  side  of  the 
Hudson  river,  requiring  a  strip  of 
land  in  the  bed  of  the  river  below 
high- water  mark,  of  the  width  of 
seventy -three  feet.  F.,  the  then 
owner  of  the  upland,  executed  to 
the  company  a  conveyance  of  the 
strip.  There  was  no  stipulation  in 
the  deed  binding  the  company  to 
construct  a  culvert  or  other  means 
of  access  by  water  from  the  bay  to 
the  channel  of  the  river;  it  re- 
served, however,  all  the  rights  of 
the  grantor  to  all  lands  below 
high-water  mark,  except  that  por- 
tion taken  by  the  company  for  its 
use  as  then  located.  The  com- 
pany covenanted  that  the  grantor, 
his  heirs  and  assigns,  might  at  any 
time  erect  a  wharf  or  wharves 
into  the  river  and  connect  the 
same  with  the  property  line  of  the 
road,  and  that  it  would  make  and 
prepare  a  way  over  its  track  for 
free  passage  to  any  wharf  so 
erected.  Ileld,  that  by  the  deed 
the  original  riparian  rights  of  the 
grantor,  except  as  specially  pro- 
vided therein,  were  cut  down 
and  diminished  to  such  an  extent 
as  was  reasonably  necessary  for 
the  maintenance  and  operation  of 
the  road  upon  the  seventy -three 
feet.  Id, 

7.  The  railroad  was  constructed  by 
building  a  solid  embankment  of 
earth  across  said  strip  upon  the 
land  so  granted,  cutting  off  that 
part  of  the  bay  east  of  it  from  ac- 
cess to  the  river.  In  1853  one  of 
plaintiffs'  predecessors  in  title  filled 
in  the  bay  between  the  shore  and 
the  railroad  with  earth  from  the 
uplands.  In  1868  defendant,  hav- 
ing succeeded  to  the  rights  and 
franchises  of  the  H.   R.  R.   Co., 
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made  the  necessary  surveys  and 
mai)8  for  the  purpose  of  widening 
its  roadbed.  This  included  a  strip 
of  land  across  said  bay  east  of  and 
adjoining  the  original  roadbed. 
Defendant  procured  a  patent  for 
this  strip  from  the  commissioners 
of  the  land  office  under  the  pro- 
visions of  said  Railroad  Act.     In 

1869  and  1887  plaintiffs  or  their 
grantees,  who  had  succeeded  to 
F.'s  title  to  the  uplands,  obtained 
from  the  commissioners  patents  for 
a  strip  of  land  under  water  west- 
erly of  and  adjoining  the  original 
exterior  line  of  the  railroad.     In 

1870  defendant  filled  in  the  strip 
covered  by  its  8tat«  grant,  raising 
it  up  to  the  grade  or  the  original 
roadbed,  and  laid  tracks  thereon. 
In  an  action  to  restrain  defendant 
from  operating  its  road  over  said 
strip,  held,  that  plaintiffs,  by  the 
filling  in  of  said  land,  acquired  no 
title  thereto;  that  defendant's 
grant  from  the  state  was  not  void 
on  its  face  at  least,  and  so  could 
not  be  impeached  in  this  action, 
and  that  plaintiffs  were  not  enti- 
tled to  the  relief  sought.  Id. 

8.  The  trial  court  found  that  the 
rails  and  ties  placed  by  defendant 
upon  the  land  in  question  pro- 
jected above  the  surface  of  the 
ground  so  as  to  impede  passage 
and  obstruct  access  to  the  river 
from  the  upland,  and  at  times  it 
maintains  standing  cars  thereon. 
Held,  that  defendant  was  bound, 
both  bv  its  covenant  in  the  deed 
from  F.  and  by  its  general  obliga- 
tions to  plaintiffs  as  riparian  own- 
ers, to  construct  and  maintain  a 
suitable,  safe  and  reasonably  con- 
venient way  or  ways  over  its  road- 
bed, and  furnish  access  to  the 
river  front;  and  that  plaintiffs 
were  entitled  to  a  judgment  re- 
quiring it  to  perform  those  duties 
and  obligations.  Id. 

9.  Where,  in  an  action  against  an 
elevated  railroad  company  to  re- 
strain the  operation  of  its  road  in 
a  street  in  front  of  plaintiff's  prem- 
ises and  for  damages,  there  was  a 
finding  of  the  referee,  supported 
by  evidence,  to  the  effect  that 
there  were  no  actual,  substantial 
or  peculiar  benefits  to  plaintiff's 
property  arising  from  the  con- 
struction or  maintenance  of  de- 


fendant's road  in  front  thereof, 
held,  that  a  refusal  of  the  referee 
to  find  at  defendant's  request  that 
the  easements  appurtenant  to 
plaintiff's  land,  taken  for  the  rail- 
way use,  aside  from  any  damage 
to  the  land,  have  in  themselves 
only  a  nominal  value,  while  in  the 
abstract  en-oneous,  was  harmless, 
and  so  not  a  cround  for  reversal. 
Cook  V.  iV:  Y.  EL  R.  R.  Co.      115 

10.  It  is  only  when  it  appears  that 
the  court  in  awarding  damages 
was  guided  by  an  erroneous  rule, 
founded  upon  a  refusal  to  make 
such  a  finding,  that  a  reversal  is 
required.  Id. 

11.  While  in  such  an  action  proof 
of  the  actual  rents  earned  by  the 
property  is  desirable,  its  place 
may  be  supplied  by  other  proof 
equally  convincing*  and  satisfac- 
tory. Id. 

12.  Plaintiff,  a  corporation  operat- 
ing a  steam  surface  railroad,  run- 
ning from  Coney  Island  to  a  depot 
in  the  city  of  Brooklyn,  and  also 
cerUiin  horse-car  lines  in  said  city, 
entered  into  a  contract  with  de- 
fendant, a  corporation  engaged  in 
operating  certain  horse-car  lines 
in  the  city  and  a  line  to  Coney 
Island.  By  the  contmct,  plaintiff 
granted  to  defendant  the  use  of 
certain  of  its  tracks  in  the  city, 
from  a  point  named  to  said  depot, 
for  twenty-one  years  from  June 
1,  1882,  free  of  charge.  Defend- 
ant covenanted  to  run  cars  to 
plaintiff's  depot  to  connect  with 
the  trains  of  the  latter,  running  to 
and  from  the  island.  The  con- 
tract contained  a  provision  that  in 
case  defendant  should  use  steam 
as  a  motive  power  on  its  line  be- 
tween the  city  and  the  island, 
either  party  could  terminate  the 
contract  on  six  months'  notice. 
The  parties  acted  under  the  con- 
tract until  October.  1889,  when 
defendant  adopted  the  trolley  sys- 
tem of  running  cars  by  electricity 
for  use  upon  its  road  between  the 
city  and  the  island,  ceased  to  run 
itscars  to  said  depot,  and  advised 
plaintiff  that  it  did  not  intend  to 
do  so  In  an  action  to  compel 
specific  performance  of  the  con- 
tract, held  (Andrews,  Ch.  J.,  dis- 
senting), that  the  electrical  system 
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adopted  by  defendant  could  not 
be  regarded  us  the  use  of  steam  as 
a  motive  power,  and  did  not  bring 
the  case  within  the  provision  pro- 
viding for  the  termmation  of  the^ 
contract,  and  that  plaintiff  was* 
entitled  to  the  relief  sought.  P. 
P.  <fc  C.  I.  R.  R  Co,  V.  a  I.  d 
R  B,  R.  Co.  152 

18.  In  1887,  plaintiff  leased  all  of  its 
franchises  to  construct  and  operate 
horse-car  lines  in  the  city  to  an- 
other company  which  was  also 
operatiDff  horse-car  lines  in  the 
city.  The  lease,  however,  was 
made  subject  to  the  contract  and 
reserved  all  the  defendant's  rights 
under  it.  Defendant  made  no 
objection  to  this  transfer  until  af- 
ter its  refusal  to  perform  the  con- 
tract. One  of  defendant's  lines 
ran  to  a  feny  in  said  city.  At  the 
time  of  makmg  the  contract  plain- 
tiff had  obtained  a  charter  author- 
izing it  to  construct  a  horse-car 
line  from  said  ferry  to  its  depot. 
This  was  known  to  defendant 
when  it  entered  into  the  contract. 
Plaintiff's  lessee  constructed  said 
line  and  it  became  a  competitor 
with  defendant's  line.  Held,  that 
neither  the  lease  nor  the  action  of 
the  lessee  under  it  justified  defend- 
ant's breach  of  the  contract.    Id. 

14.  Where  there  is  such  a  change  of 
conditions  as  to  unfavorably  affect 
one  of  the  parties  to  a  contract 
having  a  lon^  time  to  run,  this 
does  not  furnish  a  reason  for  re- 
fusing to  compel  specific  perform- 
ance of  the  contract  by  the  party 
30  affected  unless  such  change  has 
made  performance  so  onerous  that 
the  enforcement  will  impose  great 
hardship  upon  that  party  ana  will 
be  of  little  or  no  benefit  to  the 
other  party.  Id. 

15.  After  the  commencement  of  an 
action  against  an  elevated  railroad 
company,  by  the  owner  of  prem- 
ises abutting  on  a  street  through 
which  said  road  runs,  to  restrain 
the  operation  and  maintenance  of 
the  road  upon  the  street  and  for 
damages,  plaintiff  sold  and  con- 
veyed the  premises,  retaining  no 
interest  in  them,  and  without,  in 
terms,  reserving  the  cause  of 
action.  Thereafter  defendants' 
counsel,  who  was  then  ignorant  of 
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the  fact  of  sale  and  conveyance, 
entered  into  a  stipulation  referring 
the  issues  in  the  action.  On  triiQ 
before  the  referee  said  counsel 
asked  for  a  dismissal  of  the  com- 
plaint because  of  the  conveyance, 
on  the  ground  that  the  only  claim 
plaintiff  had  after  the  conveyance 
was  for  past  damages,  and  for 
this  he  had  an  adequate  remedy  at 
law ;  the  motion  was  denied. 
Held,  no  ern^r;  also  (Earl,  J.,  dis- 
senting), that  plaintiff  was  entitled 
to  recover  damages  up  to  the  time 
of  the  sale.  (Andrews,  Ch.  J., 
Peckham  and  Gray,  JJ.,  concur- 
ring in  result;  they  holding  that 
the  principle  that  a  court  of  equity, 
having  once  obtained  jurisdiction, 
could  not  be  deprived  thereof, 
upon  the  ground  that  the  sole 
^ound  upon  which  plaintiff  could 
invoke  that  equity  had  ceased  to 
exist,  so  long  as  there  remained 
any  injury  to  be  redressed,  al- 
though as  to  that  there  might  be 
an  adequate  remedy  at  law,  did 
not  apply  where  the  party,  by  his 
own  voluntary  act,  had  with- 
drawn from  the  case  the  main  fact 
which  originally  was  the  ground 
upon  which  equity  juriMiction 
attached;  but  holdine  that,  by 
virtue  of  the  stipulation,  the 
action  was  properly  proceeded 
with.)  Van  AlUn  v.  N.  T.  Ele- 
vated B.  B.  Co.  174 

16.  Held,  also,  that  defendants  were 
not  entitled  to  a  jury  trial,  as  they 
had  waived  it  by  the  stipulation. 

Id. 

17.  The  rule  that  liability  of  a  com. 
mon  carrier,  as  such,  be^ns  when 
goods  are  delivered  to  him,  at  the 
place  appointed  or  provided  for 
their  reception,  in  a  fit  and  proper 
condition  and  ready  for  immediate 
transportation,  applies  to  a  rail- 
road companv  to  whom  property 
has  been  delivered  and  received 
at  one  of  its  stations  for  immedi- 
ate transportation  although  it  may 
not  be  able  promptly  to  transport 
it,  and  there  may  be  long  storage 
of  the  property  until  cars  can  be 
furnished,  and  this;  although  by 
agreement  of  the  parties  it  is  the 
duty  of  the  shipper  to  load  it  on 
the  cars  when  furnished.  L.  d 
L.  Ins.  Co.  V.  R,  W.  db  0.  R  R 
Co,  200 
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18.  Where,  therefore,  in  an  action 
brought  to  recover  damages  for 
the  destruction  bj  fire  of  a  quan- 
tity of  hay,  alleged  to  have  been 
delivered  to  defendant  as  a  com- 
mon carrier  for  transportation,  it 
appeared  that  the  ha^  was  de- 
livered in  bales  for  immediate 
shipment,  and  placed  in  one  of  de- 
fendant's freight  houses  with  the 
consent  and  under  the  direction  of 
its  freight  agent,  and  was  in  the 
freight  house  at  the  time  of  the 
fire,  and  that  it  was  the  usage 
and  regulation  of  defendant, 
known  and  assented  to  by  the 
shippers,  that  they  were  to  load 
sucn  freight  into  defendant's  cars, 
?ield,  that  defendant's  liability  as  a 
common  carrier  attached  on  deliv- 
ery of  the  hay  and  in  the  absence 
of  evidence  that  a  delay  in  the 
shipment  was  caused  by  some 
fault  of  the  shippers  in  not  ship- 
ping the  hay  on  cars  furnished,  it 
was  liable.  Id. 

19.  It  seems  that,  as  a  general  rule, 
it  is  the  duty  of  a  railroad  com- 
pany to  load  freight  delivered  to 
ft  for  transportation  into  its  cars, 
and  that  it  may  not  devolve  this 
duty,  by  anv  regulation,  upon  the 
shipper,  and  it  cannot  lep^ally,  as 
a  condition  of  transportation,  gen- 
erally exact  from  the  shipper  a 
contract  to  place  the  freight  upon 
its  cars.  Id, 

20.  As  to  whether  this  rule  applies 
to  bulky  freight,  and  whether  as 
to  it  the  company  may  make  a 
reflation  requiring  the  shipper 
to  load  it,  quare.  Id. 

21.  In  an  action  brought  by  holders 
of  bonds  of  a  railrc^  corporation 
secured  by  mortgage  on  its  prop- 
erty afi'ainst  the  trustee  designated 
in  saia  mortgage  and  others,  the 
complaint  alleged,  among  other 
things,  foreclosures  of  the  mort- 
gage, sales  of  the  propertv  and  ac- 
ceptance by  the  trustee  of  the  pur- 
chasers' checks  for  the  purchase 
price,  which  were  not  paid  and 
which  it  failed  to  collect.  Also 
the  bringing  of  a  former  suit  by 
the  bondholaers  to  cancel  the  sales, 
for  a  re-sale  under  the  foreclosure 
judgments,  and  for  an  accounting, 
etc.    The   trustee    was    made   a 


party  to  that  action,  No  relief 
was  asked  specially  against  it,  and 
it  did  not  appear.  The  relief 
asked  was  granted  in  that  action, 
and  a  sale  was  made  under  the 
judgment.  Thereafter,  without 
notice  to  the  trustee,  the  judg- 
ment was  amended  by  adding /t 
direction  requiring  it  to  convey. 
Notice  of  the  amendment  was  sub- 
sequently given  to  the  trustee, 
but  it  took  no  action.  In  this  ac- 
tion the  relief  asked  was  the  re- 
moval of  the  trustee  because  of 
alleged  misconduct  in  accept- 
ing checks  and  refusing  to 
make  the  required  conveyance, 
and  for  an  accounting  and  the 
execution  of  a  conveyance  by  the 
trustee  to  the  purchaser  on  the 
foreclosure  sale.  There  was  no 
averment  that  the  trustee  ever  had 
possession  of  any  of  the  railroad 
property,  or  had  any  title  thereto, 
or  t£at  It  ever  received  any  of  its 
securities,  or  had  any  funds  to 
which  the  bondholders  are  enti- 
tled. *0n  demurrer  to  the  com- 
plaint, held,  that  as  the  bondhold- 
ers had  in  the  former  action  elected 
to  disaffirm  the  sales  by  the  trus- 
tees, this  ended  its  liability  upon 
the  uncollected  checks,  ana  there  / 
was  no  cause  of  action  for  an  ac- ' 
counting;  also  that  the  action 
could  not  be  sustained  to  compel 
a  conveyance,  as  that  relief  had 
been  awarded  by  the  former  judg- 
ment, as  amended,  but  that  the 
refusal  of  the  trustee  to  comply 
with  that  judgment  made  out  a 
prima  facie  case  for  the  removal; 
that  the  amendment  was  not  vio- 
lative of  the  provision  of  the  Ck)de 
of  Civil  Procedure  (§  1207)  declar- 
ing that  **  where  there  is  no  ans- 
wer the  judgment  shall  not  be 
more  favorable  to  the  plaintiff 
than  that  demanded  in  the  com- 
plaint," as  the  demand  for  a  fore- 
closure and  sale  carried  with  it  a 
demand  for  all  those  details  essen- 
tial to  make  the  sale  effectual; 
that  while  the  order  granting  the 
amendment  might  be  voidable,  it 
was  not  void,  and  disobedience 
thereto  could  not  be  justified;  that 
although  this  relief,  the  removal 
of  the  trustee,  might  have  been 
granted  on  a  motion,  yet,  as  the 
statute  permits  an  action  to  be 
brought  for  that  purpose  (1  R  S. 
730,  I  70),  the  plaintiff  had  the 
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choice  of  remedies.    Harrison  v. 
U.  T.  Co.  826 

22.  Said  proYlsion  of  the  Code  is 
simply  a  rule  of  procedure  in- 
tended for  the  protection  of  de- 
fendants, and  is  not  a  limitation 
upon  the  j  urisdiction  of  the  courts. 

Id, 

23.  A  railroad  corporation  having 
defaulted  in  the  payment  of  in- 
terest on  its  mortgage  bonds  the 
mortgage  was  foreclosed.  The 
bondholders  and  certain  "  car  trust 
certificate  holders"  entered  into 
an  agreement  for  a  purchase  of  the 
property  and  for  a  re-organization, 
by  which  a  committee  was  ap- 
pointed to  represent  them.  The 
committee  was  empowered  to  give 
to  holders  of  the  common  stock, 
for  each  share  of  their  stock,  one 
share  of  the  common  stock  of  the 
new  company,  on  payment  of  an 
assessment  of  fifteen  dollars  per 
share,  to  be  paid  in  installments 
at  times  to  be  fixed  by  the  com- 
mittee. If  ai^  such  holder  de- 
clined or  failed  to  pay  the  assess- 
ment the  privilege  of  receiving 
fluch  common  stock  of  the  new 
company,  it  was  provided,  should 
vest  in  other  persons  named.  At 
the  time  this  agreement  was  made 

«  one  R.  was  the  owner  of  1,000 
shares  of  the  common  stock  of  the 
old  company;  he  paid  the  first  in- 
stallment called  for,  and  before  the 
aecond  installment  ifell  due  he  died 
and  his  estate  passed  into  the 
hands  of  the  public  adminis- 
trator, who  held  the  stock  for 
-a  year  after  the  final  installment 
became  due,  and  who,  with  full 
knowledge  of  the  assessment  and 
the  dates  the  installments  were 
payable,  made  default  in  the  pay- 
ment. The  stock  was  then  sold  by 
said  administrator  and  purchased 
by  plaintiff  for  a  nominal  consid- 
•eration  and  with  full  knowledge  oft 
the  facts.  He  thereafter  tendered 
payment  of  the  unpaid  install- 
ments, with  interest.  In  an  action 
against  the  new  company  and  the 
members  of  said  committee  to  com- 
pel the  delivery  of  the  stock,  held, 
that  plaintiff  bad  no  other  rights 
than  those  of  the  legal  representa- 
tive of  R.*s  estate;  that  the  privi- 
lege given  to  R  to  exchange  his 
stock  did  not  spring  from  bis  origi- 


nal rights  as  stockholder,  but  de- 
pended wholly  upon  the  provisions 
of  the  agreement  to  which  he  was 
not  a  party  and  under  which  he 
was  a  mere  beneficiary;  that  his 
legal  representative  having  de- 
clined to  pay  the  remaining  install- 
ments, and  bv  reason  of  his  default 
the  rights  of  others  having  inter- 
vened, who,  under  the  agreement 
in  case  of  such  a  default,  were 
made  the  beneficiaries,  the  privi- 
lege of  exchanging  the  stock  was 
at  an  end,  no  right  of  redemption 
remained  in  him,  and  so,  none  was 
transferred  to  plaintiff,  and  that 
the  claim  of  the  latter  had  no  foun- 
dation either  in  law  or  equity. 
Dow  V.  lotoa  Central  R.  Co.        426 

24.  At  the  time  of  plaintiff's  incor- 
poration the  tracks  of  a  railroEul 
company  authorized  to  operate  a 
street  surface  railroad,  crossed 
those  of  defendant's  steam  railroad 
at  grade.  Said  company,  through 
its  receiver,  leased  to  plaintiff  the 
right  to  run  its  cars  over  that  por- 
tion of  the  lessor's  line  which  so 
crossed  defendant's  tracks.  Plain- 
tiff operates  its  road  by  means  of 
the  trolley  or  overhead  system  of 
electric  power.  Defendant  main- 
tained at  the  crossing  a  gate  on 
each  side  of  its  tracks,  operated 
between  two  posts  connected  by 
a  chain  at  the  top  ;  this  prevented 
plaintiff's  cars  from  passing  over 
the  crossing.  In  an  action  to  com- 
pel the  removal  of  the  chain  and  to 
restrain  defendant  from  interfer- 
ing with  the  operation  of  plaintiff's 
road,  it  appeared  that  for  about 
four  months,  pending  negotiations 
for  an  agreement  between  the  par- 
ties, plaintiff  was  permitted  tem- 
Sorarily  to  operate  its  rojid  over 
efendant's  tracks;  but  when  ne- 
gotiations were  broken  off  the  per- 
mission was  revoked.  Held,  that 
the  burden  rested  upon  plaintiff 
•  of  proving  its  legal  right  to  operate 
its  road  across  defendant's  tracks, 
and  this  it  failed  to  do ;  that  the 
right  of  its  lessor,  if  any,  was  sim- 
ply to  operate  a  street  surface  rail- 
road, and  it  could  confer  no  greater 
right  upon  plaintiff;  and  that  plain- 
tiff's use  of  the  crossing  by  defend- 
ant's permission  fo  four  months 
had  not  ripened  into  a  right.  P. 
R.  &  P.  P.  E.  R.  R  Co.  V.  8. 1. 
R,  T.  R,  R.  Co.  445 
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made  the  necessary  surveys  and 
maps  for  the  purpose  of  widening 
its  roadbed.  This  included  a  strip 
of  laud  across  said  bay  east  of  and 
adjoining  the  original  roadbed. 
Defendant  procured  a  patent  for 
this  strip  from  the  commissioners 
of  the  land  office  under  the  pro- 
visions of  said  Railroad  Act.     In 

1869  and  1887  plaintiffs  or  their 
grantees,  who  had  succeeded  to 
P.'s  title  to  the  uplands,  obtained 
from  the  commissioners  patents  for 
a  strip  of  land  under  water  west- 
erly of  and  adjoining  the  original 
exterior  line  of  the  railroad.     In 

1870  defendant  filled  in  the  strip 
covered  by  its  state  grant,  raising 
it  up  to  the  grafle  of  the  original 
roadbed,  and  laid  tracks  thereon. 
In  an  action  to  restrain  defendant 
from  operating  its  raid  over  said 
strip,  heldy  that  plaintiffs,  by  the 
filling  in  of  said  land,  acquired  no 
title  thereto;  that  defendant's 
grant  from  the  state  was  not  void 
on  its  face  at  least,  and  so  could 
not  be  impeached  in  this  action, 
and  that  plaintiffs  were  not  enti- 
tled to  the  relief  sought.  Id. 

8.  The  trial  court  found  that  the 
rails  and  ties  placed  by  defendant 
upon  the  land  in  question  pro- 
jected above  the  surface  of  the 
ground  so  as  to  impede  passage 
and  obstruct  access  to  the  river 
from  the  upland,  and  at  times  it 
maintains  standing  cars  thereon. 
Held,  that  defendant  was  bound, 
both  bv  its  covenant  in  the  deed 
from  F.  and  by  its  general  obliga- 
tions to  plaintiffs  as  riparian  own- 
ers, to  construct  and  maintain  a 
suitable,  safe  and  reasonably  con- 
venient way  or  ways  over  its  road- 
bed, and  furnish  access  to  the 
river  front;  and  that  plaintiffs 
were  entitled  to  a  judgment  re- 
quiring it  to  perfomi  those  duties 
and  obligations.  Id. 

9.  Where,  in  an  action  against  an 
elevated  railroad  company  to  re- 
strain the  operation  of  its  road  in 
a  street  in  front  of  plaintiff's  prem- 
ises and  for  damages,  there  was  a 
finding  of  the  referee,  supj)orted 
by  evidence,  to  the  effect  that 
there  were  no  actual,  substantial 
or  peculiar  benefits  to  plaintiff's 
property  arising  from  the  con- 
struction or  maintenance  of  de- 


fendant's road  in  front  thereof, 
held^  that  a  refusal  of  the  referee 
to  find  at  defendant's  request  thxM 
the  easements  appurtenant  to 
plaintiff's  land,  taken  for  the  rail- 
way use,  aside  from  any  damage 
to  the  land,  have  in  themselves 
only  a  nominal  value,  while  in  the 
abstract  enoneous,  was  harmless, 
and  so  not  a  ground  for  reversal. 
Cook  V.  K.  Y.  El.  R,  R.  Co.      115 

10.  It  is  only  when  it  appears  that 
the  court  in  awarding  damsiges 
was  guided  by  an  erroneous  rule, 
founded  upon  a  refusal  to  make 
such  a  finding,  that  a  reversal  is 
required.  Id. 

11.  While  in  such  an  action  proof 
of  the  actual  rents  earned  by  the 
property  is  desirable,  its  place 
may  be  supplied  by  other  proof 
equally  convincing'  and  satisfac- 
tory. Id. 

12.  Plaintiff,  a  corporation  operat- 
ing a  steam  surface  railroad,  run- 
ning from  Coney  Island  to  a  depot 
in  the  city  of  Brooklyn,  and  also 
certain  horse-car  lines  in  said  city, 
entered  into  a  contract  with  de- 
fendant, a  corporation  engaged  in 
operating  certain  horse-car  lines 
in  the  city  and  a  line  to  Coney 
Island.  By  the  contract,  plaintiff 
granted  to  defendant  the  use  of 
certain  of  its  tracks  in  the  city, 
from  a  point  named  to  said  depot, 
for  twent3'-oue  years  from  June 
1,  1882,  free  of  charge.  Defend- 
ant covenanted  to  run  cars  to 
plaintiff's  depot  to  connect  with 
the  trains  of  the  latter,  running  to 
and  from  the  island.  The  con- 
tract contained  a  provision  that  in 
case  defendant  should  use  8t«am 
as  a  motive  power  on  its  line  be- 
tween the  city  and  the  island, 
either  party  could  terminate  the 
contract  on  six  months*  notice. 
The  parties  acted  under  the  con- 
tract until  October.  1889.  when 
defendant  adopted  the  trolley  sys- 
tem of  running  cars  by  electricity 
for  use  upon  its  road  betwc^en  the 
city  and  the  island,  ceased  to  run 
its*cars  to  said  depot,  and  advised 
plaintiff  that  it  did  not  intend  to 
do  so  In  an  action  to  compel 
specific  performance  of  Uie  con- 
tract, held  (Andrews,  Ch.  J.,  dis- 
senting), that  the  electrical  system 
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Senon  and  estate  of  an  habitual 
runkard,  for  leave  to  sell  his  real 
€state  for  the  payment  of  his  debts, 
that  a  claim  presented  is  a  valid 
and  subsisting  debt  against  the 
drunkard  for  an  amount  stated,  is 
not  a  judgment  within  the  mean- 
ing of  the  Code  of  Civil  Pro- 
cedure (§  376),  nor  does  the  con- 
firmation of  the  report  or  the 
entry  of  the  order  of  confirma- 
tion in  the  proper  clerk's  office 
make  it  a  judgment.  The  find- 
ing is  simply  an  incident  to  aid 
the  court  in  the  determination  of 
the  question  as  to  the  propriety  of 
directing  a  sale.  Sheldon  v.  Mi- 
riek.  498 

4.  Accordingly  hM,  that  such  a  find- 
ing was  not  conclusive  upon  the 
committee,  and  that,  in  an  action 
upon  the  claim,  the  plaintiff  was 
required  to  prove  the  same  bv 
proper  evidence,  and  the  defend- 
ant was  entitled  to  make  any  de- 
fense thereto  upon  the  merits.  Id. 

•5.  Where  a  disputed  claim  against 
the  estate  of  a  deceased  person  has 
been  referred,  pursuant  to  the 
Code  of  Civil  Procedure  (§  2718), 
the  proceeding  becomes  an  action 
in  the  Supreme  Court,  and  the 
practice  laid  down  by  the  Code 
for  cases  in  that  court  which  have 
been  referred  by  stipulation  must 
be  followed.  Hustis  v.  Aldridge. 
•  508 

6.  Where,  therefore,  in  such  a  case 
two  of  three  referees  appointed 
declined  to  serve,  field,  that  in  the 
absence  of  any  provision  to  the 
contrary  in  the  stipulation  for  the 
reference,  the  court  had  the  power 
to 'appoint  other  referees,  and  that 
the  exercise  of  this  power  was  not 
discretionary,  but  mandatory. 
(§  1011.)  Id. 


REFORMATION  OF  CON- 
TRACTS. 

To  justify  the  reformation  of  a  con- 
tract, upon  the  ground  of  mistake, 
it  must  appear  that  the  mistake 
was  mutual,  and  the  fact  that  a 
different  agreement  was  intended 
by  both  parties  must  be  estab- 
lished by  evidence   uncontrover- 


tible,    clear     and     convincing. 
Allison  Bros.  Co.  v.  AUiwn.      21 


RELIGIOUS      CORPORATIONS. 

1.  The  provision  of  the  Transfer 
Tax  Act  (§  2,  chap.  890,  Laws  of 
1892),  exempting  from  the  opera- 
tion of  the  act  "any  property 
hereafter  devised  or  bequeathed 
*  *  *  to  any  religious  corpora- 
tion," applies  only  to  domestic 
corporations  of  the  character 
specified.    In  re  Ballets.  182 

2.  Where,  therefore,  B.,  by  his  will, 
divided  his  residuary  estate  among 
certain  religious  corporations  of 
other  states,  held,  that  they  were 
not  exempted  from  taxation  under 
said  act.  Id, 

8.  The  will  of  M.  contained  this 
clause,  "If,  after  all  the  legacies 
are  paid  in  full,  there  should  be 
anything  left  of  my  estate,  the 
same  to  be  divided  and  paid  to  the 
Methodist  Episcopal  churches  in 
the  Ninth  ward  of  the  dty  of  New 
York,  according  to  the  number 
of  members,  to  buy  coal  for  the 
poor  of  said  churches."  In  an 
action  to  construe  said  provision, 
it  was  conceded  that  the  churches 
designated  were  duly  incor- 
porated, with  power  to  take  by 
bequest  for  the  relief  of  the  poor. 
Hdd,  that  the  testator  contem- 
plated no  trust,  but  simply  made 
a  bequest  to  the  churches,  and 
that  the  same  was  valid.  Bird  v. 
Merklee.  544 

REMEDIES. 

1.  A  grant  from  the  state  of  lands 
under  navigable  waters  may  not 
be  fan  peached  collaterally  unless 
void  on  its  face.  Saunders  v.  JV. 
r.  a  d  H.  R.  R.  R.  Co.  75 

2.  It  seems,  it  can  only  be  assailed 
by  a  direct  proceeding  to  review 
the  determination  of  the  commis- 
sioners of  the  land  office,  or  by  an 
action  in  ec|uity  to  set  it  aside, 
and  the  recitals  in  the  grant  are 
prima  facie  evidence  of  compli- 
ance with  the  preliminary  re- 
quisites of  the  statute.  Id, 

3.  As  a  general  rule  and  unless  some 
peculiar   and    extraordinary  cur- 
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cumstances  appear,  where  a  party 
appears  in  a  court  of  record  by  an 
attorney,  the  objection  that  he 
was  not  served  with  process  and 
that  the  appearance  was  un- 
authorized, may  not  be  taken  in 
a  collateral  proceeding  or  action, 
but  the  party  is  confined  to  a 
motion  in  the  original  action  in< 
order  to  obtain  relief.  Washdon  v. 
Cope.  287 

4  Where  taxing  officers,  in  the 
exercise  of  an  actual  jurisdiction 
over  person  and  subject-matter, 
commit  an  error,  their  action  is 
not  void  and  their  assessment  may 
not  be  attacked  collaterally,  t/. 
8.  Trust  Co.  V.  Mayor,  etc.        488 

5.  It  seems,  the  exercise  of  their  dis- 
cretion is  subject  to  no  review  or 
condition  except  as  prescribed  by 
law.  Id. 

6.  It  seems,  also,  the  act  of  1880 
(Chap.  269,  Laws  of  1880),  author- 
izing  writs  of  certiorari  to  review 
assessments,  furnishes  an  ade- 
quate remedy  to  the  dissatisfied 
taxpaver,  and  confines  him  to  that 
remedy  in  all  cases  where  the  ille- 
gality complained  of  consists,  not 
m  the  lack  of  jurisdiction,  but  in 
the  commission  of  errors  on  the 
part  of  the  taxing  officers,  viti- 
ating the  assessment  and  laying  it 
open  to  cancellation  or  reversal. 

Id. 
See  Injunction. 

MANDAlfrS. 

Specific  Performanck 


REMOVAL  OF  CAUSES. 

Where  an  action  brought  in  the 
Supreme  Court  of  this  state  has 
been  removed  into  the  United 
States  Circuit  Court,  on  the 
ground  of  citizenship  of  parties, 
all  that  can  be  claimed  for  the 
decree  of  the  latter  court  therein 
is  that  it  be  accorded  the  same 
force  and  effect  as  a  similar  judg- 
ment of  said  Supreme  Court. 
Stevens  v.  Central  Nat.  Bank.     50 


REPLEVIN. 

Where  a  third  person  claiming  title 
to  property  levied  upon  by  a  sher- 


iff by  virtue  of  an  execution,  has 
brought  replevin  against  the  sher- 
iff to  recover  the  property,  the 
judgment  debtor  has  an  interest 
m  the  subject  of  the  action,  and 
the  court  has  power,  under  the 
provisions  of  the  Code  of  Civil 
Procedure  (§  452),  in  reference  to 
bringing  in  other  parties,  to  grant 
an  order  upon  his  application  al- 
lowing him  to  come  in  and  defend. 
Rosenberg  v.  Salomon.  7^ 


RIPARIAN  PROPRIETOR. 
See  LiTORAL  Profrietob. 


SALES. 

1.  A  vendee  of  real  estate  who  re- 
fuses to  take  title  on  the  ground 
of  defect  therein  must  point  out 
the  objection  and  give  proof  tend- 
ing to  establish  it  or  to  create  such 
a  doubt  in  respect  thereto  as  to 
make  the  title  unmarketable. 
Qreenblatt  v.  Hermann.  IS-, 

2.  If  the  defect  or  doubt  is  dis- 
closed on  the  face  of  the  record 
title,  the  vendee  need  go  no  fur- 
ther, but.  If  it  depends  upon  some 
extrinsic  fact  not  discovered  by 
the  record,  he  must  prove  this  fact 
to  justify  a  refusal  to  accept  the 
title.  Id. 

3.  While  the  title  tendered  need  not 
in  fact  be  bad  to  justify  a  rejec- 
tion thereof  by  the  vendee,  it  must 
be  either  defective  in  fact  or  so 
clouded  by  apparent  defects, 
either  appearing  in  the  record  or 
by  proof  outside,  that  prudent 
men,  knowing  the  fact,  would 
hesitate  to  take  it.  Id. 

4.  A  suspicion  or  conjecture  merely, 
without  any  facts  to  support  it, 
does  not  raise  a  reasonable  doubt 
as  to  the  validity  of  a  title  good 
upon  the  record.  Id. 

5.  Plaintiff,  who  was  about  to  offer 
a  quantity  of  dates  for  sale  at 
public  auction,  agreed  with  de- 
fendants that  if  the  latter  pur- 
chased at  the  sale  4,000  boxes 
plaintiff  would  allow  them  one- 
eighth  of  a  cent  per  pound;  if 
they  purchased  8,000  boxes  one- 
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fourth  of  a  cent.  Upon  the  sale 
defendants  bid  off  8,942  boxes, 
and  one  E.  4,368  boxes.  The  bills 
for  the  whole  were  made  out  to 
defendants.  In  an  action  to  re- 
cover the  purchase  price  defend- 
ants claimed  an  allowance  of  one- 
fourth  of  a  cent  per  pound.  It 
apoeared  that  defendants  and  E. 
baa  previously  made  purchases  on 
joint  account,  and  that  E.  had  an 
mterest  in  the  transaction  in  ques- 
tion and  attended  the  sale  for  the 
purpose  of  purchasing  on  defend- 
ants' account.  The  trial  court 
directed  a  verdict  for  the  full  pur- 
chase price  on  the  ground  that  the 
agreement  for  an  allowance  was 
founded  on  a  confidence  reposed 
in  defendants  and  created  a  per- 
sonal trust  to  be  discharged  only 
by  them  personally,  or  bv  the  au- 
thorized and  announced  use  of 
their  names  at  the  sale.  Heldy 
error.     Nixon  v.  ZuHccUday.     200 

See  Judicial  Sales. 
Tax  Sales. 
Vendob  and  Purchaseb. 

SCHENECTADY  (CITY  OF). 

1.  Defendant  is  the  owner  of  the  soil 
of  two  of  plaintiff's  streets,"  which 
run  into  and  terminate  in  U.  street. 
Under  the  provisions  of  the  city 
charter  (§  42,  chap.  385,  Laws  of 
1862),  authorizing  plaintiff's  com- 
mon council  to  adopt  ordinances 
providing  for  the  paving  of  any 
of  its  streets,  **at  the  expense  of 
the  owners  or  occupants  of  the  lots 
and  buildings  lying  upon  them," 
said  common  council  passed  an 
ordinance  directing  the  paving  of 
U.  street.  The  work  was  done 
under  a  contract  in  which  a  dis- 
tinct price  was  fixed  for  paving  in 
front  of  each  lot  on  the  street.  A 
price  was  fixed  for  paving  the  por- 
tion of  U.  street  in  front  of  the 
terminus  of  each  of  said  two 
streets  which  were  termed  lots  in 
the  contract.  In  an  action  to 
recover  the  prices  so  stipulated, 
lield,  that  said  streets  were  not  lots 
within  the  meaning  of  the  charter, 
and  so  defendant  was  not  liable. 
City  of  Schenectady  v.  Trustees,  etc. 
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2.  It  teems,  that  under  the  charter 
the  paving  in  front  of  these  streets 


could  be  done  at  the  expense  of 
the  city,  and  as  the  public,  repre- 
sented by  the  city,  has  the  para- 
mount right  in  said  streets,  and 
the  fee  thereof  is  of  but  little,  if 
any,  value,  equitably  and  justly 
it  should  be  so  done.  Id. 


SEA. 
See  Shobes. 

SEDUCTION. 

Where  a  woman  consents  to  sexual 
intercourse  with  a  man  upon  a 
promise  on  his  part  that  he  will 
marry  her  in  case  she  becomes 
pregnant  as  a  result  of  that  inter- 
course, this  is  not  sufficient  to  base 
thereon  a  conviction  under  the 
provision  of  the  Penal  Code  defin- 
ing the  offense  of  seduction  under 
Eromise  of  marriage.  (§284.)  To 
ring  a  case  within  the  provision 
the  promise  to  marry  must  be  abso- 
lute, if  the  female  will  submit  to 
the  intercourse,  and  when  she  con- 
sents and  the  intercourse  takes 
place  the  promise  becomes  mutual 
and  the  condition  is  performed. 
A  promise  on  her  part  is  implied 
from  the  fact  that  she  consented 
to  the  intercourse.  People  v.  Van 
Alstyne.  361 

SHERIFF. 

1.  Where  a  third  person  claiming 
title  to  property  levied  upon  by  a 
sheriff  by  virtue  of  an  execution, 
has  brought  replevin  against  the 
sheriff  to  recover  the  property, 
the  judgment  debtor  has  an  inter- 
est in  the  subject  of  the  action, 
and  the  court  has  power,  under 
the  provisions  of  the  Code  of  CMvil 
Procedure  (g  452),  in  reference  to 
bringing  in  other  parties,  to  grant 
an  order  upon  his  application  al- 
lowing him  to  come  in  and  defend. 
BosefiSerg  v.  Salomon,  92 

2.  Under  the  Code  of  Criminal  Pro- 
cedure (§  154)  a  deputy  sheriff  be- 
comes, immediately  upon  his  ap- 
pointment, a  peace  officer  of  the 
county ;  his  fees  as  such  officer  be- 
long and  are  payable  to  him  alone, 
and  the  sheriff  has  no  right  to  or 
interest  in  the  same.'  I)eyoe  v. 
Woodworth.  448 
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8.  An  agreement,  therefore,  by  an 
appliomt  for  such  an  appointment 
to  pay  to  the  sheriff  a  portion  of 
the  fees  received  by  him  as  peace 
officer,  comes  within  the  scope  of 
the  provisions  of  the  Penal  Code 
(§§  62,  58),  making  it  a  misde- 
meanor for  a  person  to  give  or 
offer  a  gratuitv  or  reward  In  con- 

'  sideration  of  his  appointment  to 
public  office,  or  to  asK  or  receive 
any  gratuity  or  reward,  or  any 
promise  thereof,  as  a  condition  of 
appointment  to  a  public  office  or  a 
subordinate  position  therein,  and 
any  such  promise  is  void.         Id, 

4.  Where,  therefore,  a  deputy  sheriff, 
upon  his  appointment,  gave  to  the 
sheriff  a  bond  with  sureties,  con- 
ditioned for  the  payment  by  him 
to  the  sheriff  of  one-third  of  all 
the  fees  received  by  him,  both  in 
civil  and  criminal  cases,  heid,  that 
an  action  was  not  maintainable  on 
the  bond  to  recover  the  proportion 
specified  of  fees  received  by  the 
deputy  as  peace  officer.  Id, 


SHORES. 

The  title  of  the  state  to  the  seacoast 
and  the  shores  of  the  tidal  rivers 
is  an  incident  and  part  of  its 
sovereignty,  which  cannot  be  sur- 
rendered, alienated  or  delegated, 
except  for  some  public  purpose  or 
some  reasonable  use  which  can 
fairly  be  said  to  be  for  the  public 
benefit.     Caxe  v.  State,  896 


SIDEWALKS. 
See  Highways. 

SPECIFIC  PERFORMAJSTCE. 

1.  In  an  action  by  a  vendee  to  com- 
pel specific  performance  by  the 
vendor  of  a  contract  for  the  pur- 
chase of  land,  or  for  the  recovery 
of  the  amount  paid,  it  appeared 
that  defendant  tendered  a  deed, 
good  in  form,  which  plaintiff  de- 
clined to  accept,  alleging  a  defect 
of  title.  Defendant  cldmed  title 
under  a  sale  by  the  administrators 
of  N.,  who  died  seized  of  the  prem- 
ises, pursuant  to  a  surrogate's  de- 
csree  in  proceedings  for  the  sale  of 


his  real  estate  for  the  payment  of 
his  debts.  These  facts  appeared  : 
N.  died  leaving  no  widow,  liv- 
ing descendant,  father,  mother, 
brother  or  sister,  or  descendant  of 
either  kin  surviving.  The  collat- 
eral heirs  of  decedent's  father  were 
named  in  the  petition;  it  did  not 
state  that  the  persons  named  were 
"all  the  heirs"  of  the  decedent, 
nor  did  it  state  that  there  were  no 
collateral  heirs  of  his  mother.  It 
was  not  alleged  in  the  complaint 
nor  shown  that  there  were  any 
such  heirs  entitled  to  take  under 
the  statute  (1  R.  8.  752,  %1S), 
plaintiff  resting  his  objection  solely 
on  the  assumed  imperfection  ap- 
pearing on  the  face  of  the  record. 
Eeld,  that  the  objection  was  un- 
tenable.    Oreenblatt  v.  Hermann. 

18 

2.  Plaintiff,  a  corporation  operating 
a  steam  surface  railroad,  running 
from  Coney  Island  to  a  depot  in 
the  city  of  Brooklyn,  and  also  cer- 
tain horse-car  lines  in  said  city,  en- 
tered into  a  contract  with  ddend- 
ant,  a  corporation  engaged  in  op- 
erating certain  horse-car  lines  in 
the  city  and  a  line  to  Coney  Island. 
By  the  contract,  plaintiff  granted 
to  defendant  the  use  of  certain  of 
its  tracks  in  the  city,  from  a  point 
named  to  said  depot,  for  twenty- 
one  years  from  June  1,  1882,  free 
of  charge.  Defendant  covenanted 
to  run  cars  to  plaintiff's  depot  to 
connect  with  the  trains  of  the  lat- 
ter, running  to  and  from  the  island. 
The  contract  contained  a  provision 
that  in  case  defendant  should  use 
steam  as  a  motive  power  on  its  line 
between  the  city  and  the  island, 
either  party  could  terminate  the 
contract  on  six  months'  notice. 
The  parties  acted  under  the  con- 
tract until  October,  1889,  when 
defendant  adopted  the  trolley  sys- 
tem of  running  cars  by  electriraty 
for  use  upon  its  road  between  the 
dty  and  the  island,  ceased  to  run 
its  cars  to  said  depot,  and  advised 
plaintiff  that  it  did  not  intend  to 
do  so.  In  an  action  to  compel 
specific  performance  of  the  con- 
tract, held  (Andrews,  Ch.  J., dis- 
senting), that  the  electrical  system 
adopt^  by  defendant  could  not  be 
regarded  as  the  use  of  steam  as  a 
motive  power,  and  did  not  bring 
the  case  within  the  provision  pro- 
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Tiding  for  the  termination  of  the 
contract,  and  that  plaintiff  was  en- 
titled to  the  relief  sought.  P.  P. 
<fc  C.  L  R.  R.  Co.  V.  C,  I.  dbB.  R, 
R.  Co.  152 

8.  In  1887,  plaintiff  leased  all  of 
its  franchises  to  construct  and 
operate  horse-car  lines  in  the  city 
to  another  company  which  was 
also  operating  horae-car  lines  in 
the  city.  The  lease,  however, 
was  made  subject  to  the  contract 
and  reserved  all  the  defendant's 
rights  under  it.  Defendant  made 
no  objection  to  this  transfer  until 
after  its  refusal  to  perform  the 
contract.  One  of  defendant's  lines 
ran  to  a  ferry  in  said  city.  At  the 
time  of  making  the  contract 
plaintiff  had  obtained  a  charter 
authorizing  it  to  construct  a  horse- 
car  line  from  said  ferry  to  its 
depot.  This  was  known  to  de- 
fendant when  it  entered  into  the 
contract.  Plaintiff's  lessee  con- 
structed said  line  and  it  became  a 
competitor  with  defendant's  line. 
Held,  that  neither  the  lease  nor  the 
action  of  the  lessee  under  it  justi- 
fied defendant's  breach  of  the  con- 
tract. Id. 

4.  Where  there  is  such  a  change  of 
conditions  as  to  unfavorably  affect 
one  of  the  parties  to  a  contract 
having  a  long  time  to  run,  this 
does  not  furnish  a  reason  for  re- 
fusing to  compel  specific  perform- 
ance of  the  contract  by  the  party 
so  affected  unless  such  change  has 
made  performance  so  onerous  that 
the  enforcement  will  impose  great 
hardship  upon  that  party  and  will 
be  of  little  or  no  benefit  to  the 
other  party.  Id. 

5.  A  contract  is  to  be  judged  as  of 
the  time  when  it  was  entered  into, 
and  if  fair  then,  the  fact  that  it 
has  become  a  hard  one  for  one  of 
the  parties,  by  the  force  of  subse- 
quent circumstances  or  changing 
events,  will  not  necessarily  pre- 
vent its  specific  performance.    Id. 


STATE. 

1.  The  title  of  the  state  to  the  sea- 
coast  and  the  shores  of  tidal  rivers 
is  an  incident  and  part  of  its 
sovereignty,  which  cannot  be  sur- 
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rendered,  alienated  or  delegated, 
except  for  some  public  purpose  or 
some  reasonable  use  which  can 
fairly  be  said  to  be  for  the  public 
benefit.     Coxe  v.  SttUe.  896 

2.  A  grant  made  by  the  legislature 
not  within  the  limits  of  powers 
possessed  by  the  state,  does  not 
constitute  a  contract  between  the 
state  and  the  grantee  which  is 
beyond  the  power  of  revocation 
by  a  subsequent  legislature.    Id, 

3.  The  provisions  of  the  act  **to 
authorize  the  drainage  of  marsh 
lands"  (Chap.  844,  Laws  of  1868, 
amended  by  chap.  282,  Laws  of 
1869),  so  far  as  they  attempt  to 
confer  upon  the  corporation  or- 
ganized under  the  act  the  right  of 
property  in  the  lands  and  dominion 
over  the  waters  designated,  are 
repugnant  to  the  provision  of  the 
Federal  Constitution  (§  8,  art.  1), 
which  confers  upon  congress  the 
exclusive  power  to  regulate  for- 
eign  and    interstate    commerce. 

M 

4.  The  said  act  is  also  violative  of 
the  provision  of  the  State  Con- 
stitution (§  16,  art.  8),  which  pro- 
vides that  no  local  or  private  bill 
shall  be  passed  embracing  more 
than  one  subject,  and  that  shall 
be  expressed  in  the  title.  Id, 

5.  The  said  act  was,  therefore, 
wholly  ineffectual  to  divest  the 
state  of  its  ownership  of  the  lands 
under  water  referred  to  therein  or 
to  vest  any  right  in  or  title  to  the 
same  in  the  corporation.  Id. 

6.  But  Jidd,  that  a  corporation  hav- 
ing been  organized  under  said  act, 
and  it  having  assumed  and  exer- 
cised corporate  powers  thereunder, 
it  became  a  corporation  de  facto 
if  not  dejure,  ana  it  required  the 
judgment  of  a  competent  court  or 
an  express  act  of  the  legislature  to 
terminate  its  existence.    . .        Id, 

7.  The  corporation  accepted  the 
powers  and  franchises  conferred 
by  the  act  and  paid  into  the  state 
treasury  the  amount  fixed  by  the 
commissioners  appointed  under 
the  act,  as  the  value  of  the  state 
lands  under  water  sought  to  be 
granted  by  the  state  to  it,  and 
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thereafter  the  powers  and  fran- 
chises so  sought  to  be  conferred 
having  been  taken  away  by  the 
Repealing  Act  of  1875  (Chap.  257, 
Laws  of  1875),  held,  that  the  com- 
pany had  a  just  claim  against  the 
state  for  the  amount  so  paid ;  and 
that  a  receiver  of  the  corporation 
appointed  by  order  of  the  court 
had  a  sufficient  standing  to  enforce 
the  claim.  Id. 

8.  The  company  in  April.  1876,  filed 
with  the  commissionera  of  the 
land  office  a  claim  for  the  money 
so  paid,  as  authorized  by  said  Re- 
pealing Act.  The  commissioners 
laid  the  claim  upon  the  table  and 
took  no  further  action  in  regard 
thereto.  Upon  application  of  one 
of  the  creditors  of  the  corporation 
an  act  was  passed  in  1884  (Chap. 
317,  Laws  of  1884)  authorizing  the 
payment  of  judgments  against 
the  company,  recovered  before 
the  passage  of  the  Repealing  Act, 
and  appropriating  money  for  that 
purpose.  In  proceedings  before 
the  Board  of  Claims  to  recover 
said  claim,  heldy  that  it  was  not 
barred  by  the  provision  of  the 
State  Constitution  (§  14,  art.  7) 
prohibiting  the  audit  and  payment 
of  any  claim  which  as  between 
citizens  of  the  state  would  be 
barred  by  lapse  of  time ;  that  the 
legislature  had  power  to  consti- 
tute the  commissioners  of  the  land 
office  a  tribunal  to  audit  the  claim, 
and  that  this  was  done  in  and  by 
the  Repealing  Act;  that  the  pres- 
entation of  the  claim  to  that  tribu- 
nal was  equivalent  to  the  com- 
mencement of  a  suit  between  indi- 
viduals and  suspended  the  opera- 
tion of  the  Statute  of  Limitations; 
that  the  direction  in  the  act  requir- 
ing the  commissioners  to  report  to 
the  next  legislature  was  not  a 
limitation  upon  their  powers,  but 
was  merely  directory,  and  so  jur- 
isdiction was  not  lost  by  failure  to 
complv  with  that  direction,  nor 
was  the  power  conferred  upon 
them  repealed  or  in  any  way  af- 
fected by  the  passage  of  the  act 
(Chap.  444,  Laws  of  1876)  creating 
the  board  of  audit;  that,  there- 
fore, the  claim  was  still  pending 
before  the  commissioners  at  the 
time  of  the  passage  of  the  act  of 
1898  (Chap.  425,  Laws  of  1893) 
transferring  all  such  claims  to  the 


Board  of  Claims ;  and  that  the 
claimant  was  entitled  to  recover 
the  amount  so  paid  by  the  cor- 
poration with  interest  from  the 
time  of  filing  the  claim,  less  the 
amount  paid  by  the  state  under 
the  appropriation  of  1884.  Id, 

9.  The  act  "to  regulate  the  rate  of 
wages  on  all  public  works  in  thia 
state,"  etc.  (§  1,  chap.  380,  Lawa 
of  1889),  does  not  apply  to  laborers, 
in  the  penal,  reformatory,  elee- 
mosynary or  educationar  institu- 
tions of  the  state,  but  only  to 
those  employed  upon  its  public 
works.     Drake  v.  State,  414 

10.  Where,  therefore,  a  fireman 
was  employed  in  the  Soldiers  and 
Sailors'  Home  for  thirty  dollars 
per  month,  and  at  the  end  of  each 
month  received  his  pay,  signing  a 
receipt  acknowledging  full  pay- 
ment, and  thereafter  presented  to 
the  Board  of  Claims  a  claim  for 
the  difference  between  the  sum 
unpaid  and  the  wages  fixed  by 
law,  Jield,  that  the  claim  was. 
properly  disallowed.  Id. 

11.  Mere  words  of  appropriation  of 
lands  for  state  purposes,  unac- 
companied by  any  act  on  the  part 
of  the  officers  of  the  state  towards 
carrying  such  appropriation  into 
execution,  t.  ^.,  taking  posses- 
sion of  or  controlling  in  some  form 
the  property  which  is  to  be 
appropriated,  do  not  amount  to  an. 
actual  and  complete  appropria- 
tion.    WaUer  v.  State,  579 

12.  Upon  the  hearing  before  the 
Board  of  Claims  upon  claims  pre- 
sented by  the  owners  of  mills  upon 
the  creek  forming  the  outlet  to 
Skaneateles  lake,  for  damages 
alleged  to  have  been  caused  by 
reason  of  the  interference  of  the 
state  with  their  water  rights, 
these  facts  appeared  :  Li  1843  the 
canal  board  adopted  the  following 
resolution :  "  That  the  waters  ot 
the  Skaneateles  lake  and  the  out- 
let to  the  same  be  and  they  are 
hereby  appropriated  to  the  use  of 
the  public  for  a  reservoir  and 
feeder  to  the  Erie  canal."  The 
resolution  was  prefaced  by  a 
recital  referring  to  a  report,  plan 
and  map  made  by  the  state 
engineer.  The  report  stated  in 
substance  that  by  private  enter- 
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prise  the  lake  had  been  made  a 
reservoir  by  means  of  a  dam 
across  the  outlet,  thus  furnishing 
hydraulic  power  to  mills  below, 
llie  report,  plan  and  map  showed 
that  the  lands  and  hydraulic 
power  proposed  to  be  taken  were 
"immediately  at  the  outlet  and 
just  below  the  dam,"  and  that  the 
plan  could  be  carried  out  "  with- 
out injuring  the  hydraulic  power 
on  the  stream  below."  Immedi- 
ately upon  the  passage  of  the 
resolution  the  state  took  posses- 
sion of  the.  lands  included  in  the 
map  and  plan,  and  the  lake  has 
since  been  used  as  a  feeder  to  the 
canal,  all  of  its  waters,  however, 
flowing  down  the  hatural  channel 
of  the  creek  forming  the  outlet, 
and  the  flow  of  water  in  the 
stream  below  the  lands  so  taken 
possession  of  was  not  affected 
materially  save  on  a  few  occasions, 
when  the  flow  was  temporarily 
interrupted.  In  pursuance  of 
statutes  authorizing;  the  hearing 
of  claims  for  (Simages  thus 
occasioned  to  the  owners  or  opera- 
tors of  mills  using  the  water 
power  below,  such  claims  were 
presented,  and  awards  made, 
which  were  paid  by  the  state. 
Among  these  claimants  were  the 
predecessors  in  title  of  the  claim- 
ants here.  In  1892  the  state 
officials  closed  the  gates  in  the 
dam  and  stopped  the  flow  of 
water  in  the  creek  for  a  time,  to 
the  damage  of  the  claimants. 
Held,  that  the  rights  of  the  owners 
on  tie  stream  below  were  not 
included  in  the  words  of  appro- 
priation in  the  resolution  of  the 
canal  board,  and  so  they  had  no 
grotmds  upon  which  to  base  an 
appearance  and  claim  any  per- 
manent damage  to  their  rights ; 
and  that  the  state  was  liable  for 
the  damages  shown  to  have  been 
sustained. 

STATE  COMPTROLLER. 
See  Comptroller. 


STATUTES. 

Power  conferred  by  the  legislature 
upon  a  public  body  for  a  special 
purpose  and  applicable  to  a  par- 
ticular case  is  not  taken  away  by 


the  passage  of  a  subsequent  stat- 
ute, general  in  its  language,  sco})e 
and  application;  the  power  is 
deemed  to  be  repealed  only  when 
the  language  of  the  later  statute 
discloses  such  an  intention,  or 
where  the  two  enactments  are  sa 
repugnant  to  each  other  that  both 
cannot  stand.     Coxe  v.  State.    89^ 

Chap.  713,  Laws  of  1887. 

See  In  re  James,  6. 

§§  25.  49,  chap,  140,  Laws  of 

1850. 

IB.  S,  208,  §67. 

Chap.  216,  Laws  of  1846. 

See  Saunders  v.  N.  T.  C.  d  ff.  B.  R 

B.  Co.,  75. 

Chap.  456,  Laws  of  1857. 

Chap.  269,  Laws  of  1880. 

§  820,  chap.  410,  Laws  of  1882. 

See  People  ex  rel.  Equitable  Ins.  Co, 

V.  Barker  94 

§  2,  c/iap.  399,  Lam  of  1892. 

See  In  re  Ballets,  132. 

§  3,  chap.  542,  Lam  of  1880. 

Chap.  193,  Laws  of  1889. 

1  B,  S.  100,  §  3. 

See  People  ex  rel.  v.  Campbell,  166. 

§  504,  chap.  105,  Laws  of  1891. 

See  People  ex  rel.  v.  Beck,  225. 

§  16,  chap.  686,  Laws  of  1892. 

See  In  re  Buffalo  Mat.    Oas  Light 

Co.,  228. 

§  42,  chap.  385,  Laws  of  1862. 

See  Uity  of  Schenectady  v.  Trustees, 

241. 

CJiap.  559,  LawsoflSn. 

See  Magee  v.  City  of  Brooklyn,  265. 

§  86,  chap.  410,  Laws  of  1882. 

See  Jorgensen  v.  Squires,  280. 

1  B.  S,  780,  §  70. 

See  Harrison  v.    Union   TYuet  Co,, 

826. 

Chap.  133,  Laws  of  1847. 

Chap,  122,  Laws  of  1853. 

Chap.  163.  Laws  of  1860. 

Chap.  433,  Latos  of  1884. 

See  Seymour  v.   Spring  Forest  Cem, 

Assn.,  338. 

Chap.  844,  Laws  of  1868. 

Chap.  282,  Laics  of  1869. 

Chap.  257,  Laws  of  1875. 

Chap.  817,  Latps  of  1884. 

Cliap.  444,  Laws  of  1876. 

Chap.  425,  Laws  of  1893. 

See  Core  v.  State,  396. 

§  1,  chap.  380,  Laws  of  1889. 

See  Drake  v.  State,  414. 

Chap.  714,  Jmws  of  1869. 

Chap.  162,  Laws  of  1886. 

Chap.  180,  Laws  of  1891. 

A^e  In  re  Board  of  Public  Woiks,  440. 
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§§  29,  87,  chap.  298,  Law  of 

1888. 

1  K  S.  749,  8  4. 

See  In  re  Hun,  472. 

Cfuip.  120,  Laws  of  1878. 

§  21,  ehap.  711,  Lam  of  1898. 

See  Peopie  ex  rel.  v.  Wemple,  478. 

§7,  chap.  269,  Laws  of  1880. 

Chap.  679,  Zatr«  of  1886. 

jSw  iVop^  «r  rel.  v.  TVia?  Commimon- 

ers,  488. 

C7A^:^.  269,  Xa«w  of  1880. 

C7^p.  451,  Lam  of  1867. 

iS»  rz;  8.  Trust  Co.  v.  ifoy<?r,  etc., 

488. 

I  91,'c^p.  885,  Lam  of  1878. 

^8(W  Mut.  Life  Ine.  Co.  v.  Mayor,  etc., 

494 

CA«p.  842,  Lam  of  1885. 

j8btf  Tubridy  v.  TTrt^A/,  519. 

Chap.  602,  i:aM«  gf  1892. 

See  People  ex    rel.    Nechameus   y. 

Warden,  etc.,  529. 

2  R.  8.  65,  §  49. 

See  In  re  Murphy,  557. 

1  R.  8.  782.  788,  gS  82,  et  eeq. 

See  Deegan  v.  Wade,  578. 

Chap.  90,  ZatM  of  1860. 

^Sw  filtowp  T.  Franklin,  607. 

§  104,  cha^.  680,  Zawji  <?/ 1892. 

§  17,  chap.  291,  I^m  <2f  1870. 

^fl5»  Peeip^tf  «r  rel.  Qoring  v.  Preiident, 

etc.,  616. 

jSs0  Collateral  Ikhbbitance  Tax 
Act. 
Foreign  Laws. 
Frauds  (Statute  op). 
Transfer  Tax  Act. 


STAY  OF  PROCEEDINGS. 

While  the  state  courts  have  no  au- 
thority to  stay  proceedings  in 
actions  in  the  Federal  courts, 
when  the  parties  to  such  an  ac- 
tion are  residents  of  the  state,  a 
state  court  of  equity  may  act  in 
personam  upon  those  parties  and 
direct  them  to  proceed  no  further 
in  such  suit.  Steeens  y.  Central 
Nat,  Bank.  50 


STIPULATION. 

1.  After  the  commencement  of  an 
action  against  an  elevated  railroad 
company,  by  the  owner  of  prem- 
ises abutting  on  a  street  through 
which  said  road  runs,  to  restrain 
the  operation  and  maintenance  of 
the  road  upon  the  street  and  for 


damages,  plaintiff  sold  and  oon- 
Teyea  the  premises,  retaining  no 
interest  in  them,  and  without,  in 
terms,  reserving  the  cause  of 
action.  Thereafter  defendants' 
counsel,  who  was  then  ignorant 
of  the  fact  of  sale  and  conveyance, 
entered  into  a  stipulation  refer- 
ring the  issues  in  the  action.  On 
trial  before  Uie  referee  said  coun- 
sel asked  for  a  dismissal  of  the 
complaint  because  of  the  convey- 
ance, on  the  ground  that  the  only 
claim  plaintiff  had  after  the  con- 
veyance was  for  past  damages, 
and  for  this  he  had  an  adequate 
remedy  at  law;  the  motion  was 
denied.  Held,  no  error;  also 
(Earl,  J.,  dissenting),  that  plain- 
tiff was  entitled  to  recover  dam- 
ages up  to  the  time  of  the  sale. 
(Andrews,  Ch.  J.,  Peckham  and 
Gray,  JJ.,  concurring  in  result; 
they  holding  that  the  principle 
that  a  court  of  equit;^,  having 
once  obtained  jurisdiction,  could 
not  be  deprived  thereof,  upon  the 
ground  that  the  sole  ground  upon 
which  plaintiff  could  invoke  that 
equity  had  ceased  to  exist,  so  long 
as  there  remained  any  injury  to 
be  redressed,  although  as  to  that 
there  might  be  an  adequate  remedy 
at  law,  did  not  apply  where  the 
party,  by  his  own  voluntary  act, 
had  withdrawn  from  the  case  the 
main  fact  which  originally  was 
the  ground  upon  wmch  equity 
jurisdiction  attached;  but  holding 
that,  \>Y  virtue  of  the  stipulation, 
the  action  was  properly  proceeded 
with.)  Van  Allen  v.  if.  T.  EU- 
wUed  R.  R  Co.  174 

2.  Held,  also,  that  defendants  were 
not  entitled  to  a  jury  trial,  as  they 
had  waived  it  by  the  stipulation. 

Id. 

8.  A  stipulation  to  reduce  a  valid 
written  contract  to  some  other 
form  does  not  affect  its  validitv, 
and  the  stipulation  may  not  be 
used  by  either  of  the  parties  for 
the  purpose  of  imposing  upon  the 
other  additional  burdens  or  obli- 
gations, or  of  evading  the  per- 
formance of  any  of  the  provisions 
of  the  contract.  Sanders  v.  P.  B. 
F.  Co.  d(M» 

4.  In  an  action  brought  bv  a  cred- 
itor of  a  decedent  to  reach  certain 
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real  estate  of  which  he  died  seized, 
situate  in  another  state,  the  origi- 
nal complaint  was  based  upon  the 
theory  that  defendants,  who  were 
devisees,  had  frequently  conspired 
to  defeat  the  claims  of  creditors 
by  means  of  a  sale  and  convey- 
ance of  the  real  estate,  and  the 
parties  entered  into  a  stipulation 
allowing  plaintiff's  attorney  to 
serve  an  amended  or  supplemental 
complaint  such  as  the  court  had 
power  to  authorize,  and  an 
amended  complaint  was  served 
setting  out  a  cause  of  action 
against  defendants  as  devisees  to 
recover  the  proceeds  of  the  real 
estate,  based  upon  the  provisions 
of  the  Code  of  Civil  Procedure 
(§  1843,  et  deq.\  making  devisees 
liable  for  the  debts  of  their  testa- 
tor and  providing  for  the  bringing 
of  actions  to  eiifoTce  the  liability. 
Hield,  that  the  amended  complaint 
was  authorized  by  the  stipulation, 
and  so  that  an  order  of  General 
Term,  reversing  an  order  of 
Special  Term,  which  denied  a 
motion  to  strike  out  the  amended 
complaint,  was  error.  Deyo  v. 
JfOTM.  216 

STOCKHOLDERS. 

A  railroad  corporation  having  de- 
faulted in  the  payment  of  interest 
on  its  mortgage  bonds  the  mort- 

fage  was  foreclosed.  The  bond- 
olders  and  certain  "car  trust 
certificate  holders"  entered  into 
an  agreement  for  a  purchase  of 
the  property  and  for  a  re-organi- 
zation, by  which  a  committee  was 
appointed  to  represent  them. 
Tlie  committee  was  empowered 
to  give  to  holders  of  the  comfnon 
stock,  for  each  share  of  their 
stock,  one  share  of  the  common 
stock  of  the  new  company,  on 
payment  of  an  assessment  of  fif- 
teen dollars  per  share,  to  be  paid 
in  installments  at  times  to  be  fixed 
by  the  committee.  If  any  such 
holder  declined  or  failed  to  pay 
the  assessment  the  privilege  of 
receiving  such  common  stock  of 
the  new  company,  it  was  pro- 
vided, should  vest  in  other  per- 
sons named.  At  the  time  this 
agreement  was  made  one  R.  was 
the  owner  of  1,000  shares  of  the 
common  stock  of  the  old  com- 
pany; he  paid  the  first  installment 


called  for,  and  before  the  second 
installment  fell  due  he  died  and 
his  estate  passed  into  the  hands  of 
the  public  administrator,  who 
held  the  stock  for  a  year  after  the 
final  installment  became  due,  and 
who,  with  full  knowledge  of  the 
assessment  and  the  dates  the  in- 
stallments were  payable,  made 
default  in  the  pavment.  The 
stock  was  then  sold  by  said  ad- 
ministrator and  purchased  by 
plaintiff  for  a  nominal  considera- 
tion and  with  full  knowledge  of 
the  facts.  He  thereafter  tendered 
payment  of  the  unpaid  install- 
ments, with  interest.  In  an  action 
against  the  new  company  and  the 
members  of  said  committee  to 
compel  the  delivery  of  the  stock, 
Mrf,  that  plaintiff  had  no  other 
rights  than  those  of  the  legal  rep- 
resentative of  R.'s  estate;  that 
the  privilege  given  to  R.  to  ex- 
change his  stock  did  not  spring 
from  his  original  rights  as  stock- 
holder, but  depended  wholly  upon 
the  provisions  of  the  agreement 
to  which  he  was  not  a  party  and 
under  which  he  was  a  mere  bene- 
ficiary; that  his  legal  representa- 
tive having  declined  to  pay  the 
remaining  installments,  and  by 
reason  of  his  default  the  rights  of 
others  having  intervened,  who, 
under  the  agreement  in  case  of 
such  a  default,  were  made  the 
beneficiaries,  the  privilege  of  ex- 
changing the  stocK  was  at  an  end, 
no  right  of  redemption  remained 
in  him,  and  so,  none  was  trans- 
ferred to  plaintiff,  and  that  the 
claim  of  the  latter  had  no  founda- 
tion either  in  law  or  equity. 
Dow  V.  Iowa  Central  i?.  Co.      42d 


STREETS. 
See  HiOHWATB. 


STRIKES. 

In  an  action  brought  by  plaintiffs, 
who  were  cigar  manufacturers, 
the  complaint  alleged  that  their 
employees  and  those  of  other 
manufacturers  had  struck  because 
of  the  refusal  of  their  employers 
to  grant  a  demand  for  increased 
wages:  that  defendants  were  in 
part  such  strikers  and  in  part  were 
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connected  with  a  newspaper  en- 
couiiaging  and  abetting  the  strike. 
The  complaint  then  set  forth  facts 
tending  to  show  a  combination 
among  the  striking  workmen, 
aided  by  the  defendant  journalists, 
to  compel,  by  unlawful  and  vio- 
lent methods,  the  submission  of 
the  ciffar  manufacturers.  The 
only  relief  asked  was  a  perpetual 
injunction.  A  temporary  injunc- 
tion was  granted.  The  strike  had 
ceased  previous  to  the  trial,  but 
the  trial  was  proceeded  with,  by 
agreement  of  coimsel,  on  the  sole 
issue  as  to  the  right  of  defendants 
to  induce  persons,  by  entreaty  and 
persuasion,  to  leave  the  service  of 
their  employers  and  not  to  enter 
their  service.  There  was  neither 
a  finding  nor  a  request  to  find,  or 
to  award  damages.  The  complaint 
was  dismissed.  Held,  that  plain- 
tiffs were  not  entitled,  as  of  strict 
right,  to  the  relief  sought;  that  a 
reiusal  to  grant  it  was  in  the  dis- 
cretion of  the  court  below;  and 
that  the  exercise  of  this  discretion 
was  not  reviewable  here.  Beynolds 
V.  Everett.  189 


SUPERVISORS. 

1.  Under  the  provision  of  the 
"County  Act'*  (§  16,  chap.  686, 
Laws  of  1892),  giving  to  a  board 
of  supervisors  power  to  correct 
"any  manifest  clerical  error  in 
any  assessment "  coming  before  it 
for  review,  "and  to  cause  to  be 

'  refunded  to  any  person  the  amount 
collected  from  him  of  any  tax  ille- 
gally or  improperly  assessed  or 
levied,"  and  providing  that  "  upon 
the  order  of  the  County  Court  it 
shall  refund  any  such  tax,"  the 
only  power  given  to  that  court  is 
to  direct  the  refunding  of  an  ille- 

fal  tax  that  has  been  paid;  this 
oes  not  carry  with  it  by  implica- 
tion tjie  power  to  cancel  a  tax  be- 
fore payment  or  to  restrain  its 
collection.     In  re  B.  M.  Q.  L.  Co, 


2.  Accordingly  hM,  that  an  order  of 
a  county  judge  was  void  which 
directed  the  board  of  supervisors 
of  the  county  to  cancel  a  tax  ille- 
gally imposed  upon  a  corporation 
by  the  action  of  the  board  in  ex- 
tending a  tax  for  state  purposes, 


upon  the  assessments  for  which 
the  corporation  was  not  liable,  and 
restrained  the  collectioa  of  such 
tax.  Id. 

8.  It  seems,  that  as  no  application 
was  made  to  said  board  for  a  cor- 
rection of  the  error,  and  as  no  cor- 
rection was  made  by  it  while  in 
session,  its  power  over  the  matter 
was  ended,  and  could  not  be  called 
into  action  again  until  payment  of 
the  tax;  and  that  until  an  applica- 
tion to  have  it  refunded  has  been 
made  to  the  board,  the  County 
Court  has  no  authority  to  make 
any  order  on  the  subject.  Id, 


SURETY. 
See  Principal  and  Surbtt. 

SURROGATE'S  COURT. 

1.  While,  where  upon  the  final  ac- 
counting of  an  executor  he  claims 
an  over-payment  to  a  legatee,  the 
fact  and  the  extent  of  the  over- 
payment may  be  a  material  in- 
quiry in  ascertaining  the  amoimt 
of  the  distributive  shares,  and  so 
the  decision  of  the  surrogate  ma^ 
be  binding  upon  the  legatee  if 
made  a  party  to  the  accounting, 
the  surrogate  has  no  jurisdiction 
to  compel  the  legatee  to  restore 
the  amount  of  the  over-payment, 
but,  it  seems,  the  executor  must 
resort  to  his  action  to  recover  it. 
In  re  Lang  v.  Stringer,  275 

2.  The  will  of  S.  named  L.  as  executor 
and  H.  as  executrix;  the  latter  was 
also  residuary  legatee.  L.  had 
the  exclusive  management  of  the 
estate  and  possession  of  its  assets. 
The  personalty  consisted  princi- 
pally of  money  in  savings  banks. 
The  bank  books  were  delivered 
by  L.  to  H.  as  such  legatee.  Upon 
final  settlement  of  the  accounts  of 
L.,  in  which  accounts  he  stated  in 
substance  that  the  bank  books 
were  so  •  delivered  in  payment  of 
the  legacy  to  H.,  he  presented  a 
claim  against  the  estate  for  moneys 
paid  and  for  services  rendered  to 
the  testatrix  during  her  lifetime: 
a  portion  of  the  claim  was  allowed 
by  the  surrogate,  also  an  allow- 
ance was  made  for  the  expenses 
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of  the  accounting  and  for  the  com- 
missions of  L.  as  executor.  These 
the  surrogate  directed  to  be  paid 
out  of  any  assets  remaining  in  the 
hands  of  L.  as  executor,  and  which 
might  thereafter  be  received  by 
him.  It  appeared  that  there  were 
no  assets  remaining  in  the  hands 
of  L.  as  executor.  Held,  that  the 
fiurrocate  properly  decided  that 
he  had  no  power  to  compel  H.  to 
pay  over  to  L.  any  part  of  the 
sums  received  by  her  for  the  pur- 
pose of  satisfying  his  claims;  that 
the  latter  could  not  be  heard  to 
claim  that  the  fund  was  not  paid 
to  his  co-executor,  in  her  charac- 
ter as  legjatee,  contrary  to  the 
averments  in  his  petition.  Id. 

8.  A  surrogate  has  no  jurisdiction 
to  construe  the  provisions  of  a 
will  excepting  so  far  as  it  may  be 
necessary  in  order  that  he  may 
properly  perform  some  other  duty 
imposea  upon  him  by  law.  Wash- 
hony.  Cope.  287 

4.  The  will  of  W.  gave  to  his  daugh- 
ter N.  a  legacy  of  $10,000,  also  a 
share  of  his  residuary  estate.  In 
a  separate  and  distinct  clause  the 
will  directed  that,  in  the  case  of 
the  death  of  N.  without  children, 
the  portion  given  to  her  should  be 

fiven  to  the  testator's  sons  or  their 
eirs.  N.  survived  the  testator 
and  the  executor  paid  over  to  her 
the  legacy  and  her  share  of  the 
residuary  estate  unqualifiedly,  she 
receiving  the  money  as  absolute 
owner.  In  an  action  brought  by 
the  heirs  of  the  testator's  sons  to 
compel  N.  to  give  security  for  the 
ultimate  safety  and  forthcoming 
of  the  sums  so  paid  her,  it  ap- 
peared that  the  decree  of  the  sur- 
rogate upon  final  settlement  of 
the  accounts  of  the  executors  con- 
tained a  statement  that  the  con- 
tingency of  the  death  of  N.  with- 
out, children  related  to  her  death 
at  any  time  after,  as  well  as  be- 
fore, the  death  of  the  testator,  and 
that  the  gifts  to  her  were  for  life 
only.  The  surrogate  did  not  de- 
cide anything  in  regard  to  the 
payments  to  N. ,  and  he  made  no 
decree  for  further  distribution  of 
any  port-ion  of  the  moneys  paid  to 
her  by  the  executors,  or  as  to  who 
might  become  entitled  thereto 
upon  her  death.    Held,  that  the 


statement  was  nothing  more  than 
an  expression  of  the  surrogate's 
opinion;  and  so,  it  was  not  conclu- 
sive upon  N.  Id, 


5.  The  will  of  S.  gave  to  each  of 
four  grandchildren  $10,000,  to  be 
set  apart  and  invested  by  the  ex- 
ecutors, and  paid,  with  the  ac- 
cumulated interest,  to  the  bene- 
ficiary on  arrival  of  age.  The 
executors  were  two  sons  of  the 
testator,  each  having  two  children, 
who  were  the  beneflciaries  named. 
Upon  the  final  accounting  of  the 
executors  all  parties  interested 
were  duly  cited  and  appeared.  In 
the  accounts  rendered  was  a  state- 
ment to  the  effect  that  from  the 
assets  $40,000  had  been  set  apart 
and  invested  in  U.  S.  bonds,  of 
which  $20,000  was  registered  in 
the  nam£  of  D.,  one  of  the  execu- 
tors, as  trustee  for  his  two  children, 
and  $20,000  in  the  name  of  S.,  the 
other  executor,  as  trustee  for  his 
children.  The  decree  of  the  sur- 
rogate approved  of  the  action  of 
the  executors,  and  by  its  terms 
discharged  them  "from  all  and 
every  liability,  as  well  to  each 
other  as  to  others  as  executors." 
In  an  action  brought  by  one  of  the 
children  of  S.  against  him  and  D., 
to  compel  an  accounting  as  to  the 
trust  fund  to  which  she  was  enti- 
tled, held,  that  the  surrogate  had 
jurisdiction  to  determine  as  to  the 
distribution  of  the  estate  and  the 
disposition  of  the  trust  fund,  and 
he  having  approved  of,  and  ^b- 
stantially  directed  the  separation 
of  the  trust  funds,  the  executors 
were  discharged,  and  each  became 
separately  and  only  liable  as 
trustee  for  trust  funds  in  his 
hands;  and  so,  that  D.  was  not 
liable  for  the  waste  by  8.  of  the 
fund  in  his  hands  to  which  plain- 
tiff was  entitled.  Cline  v,  Sher- 
man. 601 


SUSPENSION    OF    POWER    OP 
ALIENATION. 

1.  The  absolute  ownership  and  power 
of  disposition  of  a, testator's  real 
estate  is  not  suspended  because 
the  executor,  to  whom  the  will 
gives  an  imperative  power  of: sale, 
may  require  a  period  of  time  not 
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measured  by  lives  to  execute  the 
•  power  and  convert  the  real  estate 
into  personalty.  Such  a  suspen- 
sion results  only  in  a  case  where 
there  are  no  persons  in  being  by 
whom  an  absolute  estate  in  pos- 
session may  be  conveyed.  JDeegan 
V.  Wade,  673 

2.  The  will  of  W.,  who  died  in  1890, 
directed  his  executor  to  sell  certain 
real  estate,  during  the  spring 
months  of  1891,  at  public  auction 
to  the  highest  bidder  and  to  invest 
the  proceeds  for  the  benefit  of  cer- 
tain of  the  legatees  named  in  the 
will.  Upon  settlement  of  the  ac- 
counts of  the  executor,  it  was 
claimed  that  said  provision  vio- 
lates the  statute  against  perpetui- 
ties, as,  bv  fixing  a  time  of  sale,  it 
suspended  the  power  of  alienation 
for  a  period  not  measured  by  lives. 
Held,  untenable;  that  the  direction 
as  to  time  was  advisory,  intended 
to  facilitate  the  sale,  not  to  re- 
strain or  limit  the  power  of  abso- 
lute disposition.  Id, 

As  to  what  is  not  an  unlawful 

suspension  of  power  of  alienation 
under  the  laws  of  Maryland, 

See  HiUen  v.  Iselin.  865 


SYRACUSE  (CITY  OF). 

1.  The  relator  entered  into  a  con- 
tract with  the  city  of  Syracuse  to 
construct  a  sewer.  The  contract 
provided  that  no  payment  shrill  be 
made  **  until  the  cost  of  the  work 
shall  have  been  assessed  upon  and 
collected  from  the  taxpayers  lia- 
ble." The  sewer  was  coraplefed, 
accepted  and  used  b;^  the  city,  and 
its  common  council  adopted  a 
resolution  directing  the  cit^  assess- 
ors to  assess  the  costs  upon  the 
abutting  property.  This  was 
done;  only  a  portion  of  the  assess- 
ment was  collected,  and  nothing 
further  was  done  to  enforce  it. 
The  common  council,  by  resolu- 
tion, declared  its  intention  to  issue 
improvement  bonds,  as  author- 
ized by  the  city  charter,  to  pay 
for  the  work,  but  this  was  not 
done.  Held,  that  the  relator  was 
entitled  to  a  mandamus  requiring 
the  city  authorities  to  complete 
the  collection  of  the  assessment  or 
to  issue  the  bonds.  People  ex  ret, 
y.  Mayor ,  etc.,  Syracuse.  63 


2.  The  contract  provided  that  all 
plans,  explanations  and  directions 
necessary  to  carry  out  the  work 
should  l)e  given  by  the  citv  engi- 
neer, and  upon  its  completion  and 
final  acceptance  by  the  engineer  he 
was  required  to  make  up  a  final 
account  and  return  the  same  to 
the  common  council,  whereupon 
it  was  provided  that  that  body 
''shall  receive  and,  when  satisfac- 
tory, approve  the  same."  It  ap- 
peared undisputedly  that  the  en- 
gineer gave  the  plans  and  direc- 
tions as  required,  and  that  the 
contractor  followed  the  directions. 
The  engineer  returned  the  amount 
of  work,  etc.,  and  certified  the  ac- 
count to  be  correct,  and  that  the 
work  had  been  performed  accord- 
ing to  the  contract.  The  common 
council  ratified  the  acceptance. 
Held,  that  the  return  and  certifi- 
cate were  binding  on  the  parties, 
and  that  evidence  tending  to  show 
them  incorrect  was  incompetent. 

Id. 

TAX  SALES. 

1.  Under  the  provisions  of  the  act  of 
1893,  in  reference  to  the  redemp- 
tion of  lands  sold  for  taxes,  whidi 
authorizes  the  state  comptroller, 
in  case  of  an  invalid  tax  sale, 
where  he  does  not  discover  that 
the  sale  was  invalid  until  after  a 
conveyance  of  the  land  sold  has 
been  executed,  "on  application 
of  any  person  having  an  in- 
terest therein  at  the  time  of  the 
S}ile,"  to  cancel  the  sale  and  refund 
the  money  paid,  such  an  applica- 
tion may  not  be  made  by  the  owner 
of  the  land  at  the  time  of  the  sale, 
but  only  by  the  purchaser  at  the 
sale.    Peojie  ex  rel.  v.  Roberts.   234 

2.  The  papers  presented  to  the  state 
comptroller  on  application  for  the 
redemption  of  a  certain  lot  sold  for 
unpaid  taxes,  bid  in  by  the  state 
ana  then  conveyed  to  C,  showed 
that  one  K.  had  erected  a  log 
house  upon  the  lot  before  the  sale, 
and  had  fenced  and  cleared  about 
an  acre  of  the  land;  that  he  lived 
in  the  house  when  the  time  to  re- 
deem expired,  and  had  lived  in  it 
ever  since  its  erection  and  occu- 
pied the  land  as  his  home,  culti- 
vating the  ground  annually,  aad 
had  raised  upon  other  parts  of  the 
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lot  crops  of   various  kinds,  and 
cut  hay  from  it,  and  no  notice  to 
redeem  was  given  to  the  occu- 
pant; also,  that  notice  of  the  ap- 
plication was  given  to  C.     Upon 
ttese  facts,  no  reason  appearing 
to  the  contrary,   the  comptroller 
granted  the  application.    On  cer- ; 
tiorari  to  review  the  order,  JieUJ,  \ 
no    error ;    that    the    occupancy  \ 
proved  was  of  such  a  nature  as  to  '  2. 
require  notice  to  the  occupant  be- ' 
fore  the  tax  title  could  exclude  re- ! 
demption.     People  ex  ret.  v.  Wem- ! 
pie,  478 


TENANTS  BY  THE  ENTIRETY. 

1.  The  common-law  right  of  a  hus- 
band to  take  duriug  coverture  the 
rents  and  profits  of  lands  held  by 
him  and  his  wife  as  tenants  by 
the  entirety,  and  to  assign  and 
dispose  or  them  during  that 
period,  did  not  spring  from  the 
peculiar  nature  of  this  estate,  and 
is  not  an  incident  or  characteristic 
of  it,  but  is  simply  a  right  inur- 
ing to  the  husband  from  the 
general  principle  of  the  common 
law  which  vested  in  him  jnre 
uxaris  the  rents  and  profits  or  all 
his  wife's  lands,  whether  held  by 
a  sole  or  joint  title,  during  their 
joint  lives.     Uile9  v.  Fisher,     306 

2b  While,  therefore,  the  acts  relat- 
ing to  the  rights  of  married  women 
have  not  abrogated  the  common - 
law  doctrine  of  tenancy  by  the 
entirety,  and  under  a  conveyance 
to  a  husband  and  wife  they  take 
not  as  tenants  in  common  or  joint 
tenants,  but  by  the  entirety,  and 
upon  the  death  of  either  the  sur- 
vivor takes  the  whole  estate,  as 
the  right  of  the  husband  to  the 
rents  and  profits  of  the  wife's 
lands  during  their  joint  lives  has 
been  completely  swept  away  by 
said  statutes,  he  is  not  exclusively 
entitled  to  the  usufruct  of  the 
lands  so  held  by  them  in  entirety, 
but  they  are  tenants  in  common 
or  joint  tenants  of  the  use,  each 
being  entitled  to  one-half  of  the 
J^nts  and  profits,  so  long  as  the 
question  of  survivorship  is  in 
abeyance.  Id. 

TITLE. 

1.  In  order  to  give  a  litoral  pro- 
prietor title  by  accretion,  the  in- 
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crease  must  be  by  such  impercep- 
tible degrees  that,  although  per- 
sons were  able  to  perceive  from 
time  to  time  that  the  hind  had  in- 
creased on  the  water  line,  they 
could  not  perceive  the  progress 
of  the  accumulation  at  the  time 
it  was  made.  Sdunders  v.  X  Y. 
a.  &  II  R.  R.  R.  Co,  75 

The  filling  up  of  a  bay  in  a  river 
by  the  owner  of  the  adjoining 
uplands  by  cutting  down  the  bank 
above  the  shore  line,  does  not 
give  title  to  the  bay  by  accretion. 

Id. 

3.  Nor  can  such  owner  actjuiro  title 
to  the  land  under  water  belong- 
ing to  the  state  by  thus  entering 
upon  it  without  "any  right  and 
filling  it  up,  and,  as  between  him 
and  the  state,  it  still  remains 
land  "  under  water."  Id. 


TRADE  MARKS. 

1.  While,  it  seems,  the  law  protects 
the  ri^ht  of  a  man  to  use  his  own 
name  in  his  own  business,  even  if 
such  use  is  injurious  to  another 
who  has.  established  a  prior  busi- 
ness of  the  same  kind,  using  the 
same  name,  and  has  ^ined  a  repu- 
tation which  goes  with  the  name, 
the  courts  require  that  the  name 
shall  be  honestly  used,  and  will 
permit  no  artifice  or  deceit  de- 
signed or  calculated  to  mislead  the 
public  and  palm  off  the  business  as 
that  of  the  person  who  first  estab- 
lished it.  V.  8,  Higgins  Co.  v. 
Biggins  Soap  Co.  462 

2.  An  exclusive  right  may  be  ac- 
quired in  the  name  in  which  a  busi- 
ness may  be  carried  on,  whether 
that  of  a  partnership  or  an  indi- 
vidual, and  it  will  be  protected 
against  infringement  by  another, 
who  tissumes  it  for  the  purposes  of 
deception,  or,  it '  seems,  even  inno- 
cently, without  right,  to  the  detri- 
ment of  the  one  wno  first  used  it, 
and  this  right,  which  is  in  the  na- 
ture of  a  nght  to  a  trade  mark, 
may  be  sold  or  assigned.  Id. 

TRANSFER  TAX  ACT. 


1.  The    provision  of 
Tax  Act  (§  2,  chap, 

103 


the  Transfer 
399,  Laws  of 
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1),  exempting  from  the  opera- 
tion of  the  act  "any  property 
hereafter  devised  or  bequeathed 
*  *  *  to  any  religious  corpora- 
tion," applies  only  to  domestic  cor- 
porations of  the  character  speci- 
fied.   In  re  BcUleii.  182 

2.  Where,  therefore,  B.,  by  his  will, 
diyided  his  residuary  estate  among 
certain  religious  corporations  of 
other  states,  held,  that  they  were 
not  exempted  from  taxation  un- 
der said  act.  Id. 

TRIAL. 

1.  In  an  action  for  iibel  the  answer 
of  the  defendant  allefi^ed  "the 
general  commercial  and  personal 
reputation  of  plaintiff  was  such 
that  he  was  not  injured  by  such 
publication."  At  the  commence- 
ment of  the  trial  defendant's  coun- 
sel asked  and  was  granted  per- 
mission to  set  up  a  iustification  of 
the  charge  contained  in  the  article, 
and  it  was  stipulated  that  the  an- 
swer be  deem^  to  be  so  amended. 
No  proof  was  given  or  offered, 
however,  ^  sustain  the  justifica- 
tion; on  the  contrary  it  was  proved 
that  plaintiff  never  had  an^  money 
of  said  bank,  and  the  article  was 
published  without  any  inquiry  of 
plaintiff  or  his  firm,  or  any  one,  as 
to  the  truth  of  the  cliarges.  Hddf 
that  the  publication  was  properly 
characterized  by  the  court  in  its 
charge  as  made  "wantonly,  reck- 
lessly and  with  an  utter  disre^rd 
as  to  whether  it  was  true  or  false." 
Turton  v.  iV.  F.  Recorder  Co,      144 

2.  It  was  admitted  on  the  trial  that 
seventeen  days  after  the  com- 
mencement of  the  action  defend- 
ant's attorney  wrote  a  note  to 
plaintiff's  attorney  offering  to 
publish  in  said  newspaper  any 
retraction  of  the  article  published 
which  the  latter  would  write,  and 
that  the  offer  was  refused.  The. 
court  charged  that  this  could  not 
be  considered  in  mitigation  of 
damages.  Held,  no  error;  that  the 
offer  and  refusal  was  a  transaction 
between  defendant  and  plaintiff's 
attorney  which  did  not  concern, 
plaintiff;  also  that  the  mere  offer 
to  publish  a  retraction,  without 
doing  so,  gave  defendant  no  bene- 
fit or  advantage.  Id. 


3.  It  seems,  where  an  action  for  libel 
is  commenced,  without  any  re- 
quest from  plaintiff  for  a  retrac- 
tion of  the  libelous  charge,  if 
defendant  promptly  thereafter 
publishes  a  fair  and  full  retrac- 
tion, this  may  be  proved  and 
submitted  to  the  jury  in  mitiga- 
tion of  damages.  Id, 

4.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence 
in  permitting  a  pile  of  dirt  to  re- 
main in  one  of  its  streets,  in  the 
night  time,  without  a  light  or 
other  danger  signal,  these  facts 
appeared:  F.,  who  owned  a  lot 
fronting  on  said  street,  had  been 
engaged  for  three  or  four  days 
previous  to  the  action  in  filling  up 
the  same.  Earth  for  that  purpose 
was  unloaded  in  the  street  and 
taken  thence  in  wheelbarrows  to 
the  lot;  three  men  were  continu- 
allv  engaged  in  so  removing  it. 

.  While  at  times  dirt  was  drawn  to 
the  street  faster  than  it  was 
wheeled  awav,  there  was  no  sub- 
stantial prooi  that  the  diit  drawn 
on  any  one  day  to  the  street  was 
not  removed  on  the  same  day,  with 
the  exception  of  the  one  preceding 
the  night  of  the  accident.  There 
was  no  evidence  that  defendant 
had  any  actual  notice  of  the  pile 
of  dirt.  Held,  that  there  was  noth  - 
ing  in  the  evidence  to  charge  de- 
fendant with  constructive  notice; 
that  the  evidence  failed  to  make 
out  a  cause  of  action;  and  so,  that 
a  refusal  to  non-suit  was  error. 
Brdl  V.  City  of  Buffalo.  163 

5.  After  the  commencement  of  an 
action  against  an  elevated  railroad 
company,  by  the  owner  of  prem- 
ises abutting  on  a  street  through 
which  said  road  runs,  to  restrain 
the  operation  and  maintenance  of 
the  road  upon  the  street  and  for 
damages,  plaintiff  sold  and  con- 
veyed the  premises,  retaining  no 
interest  in  them,  and  without,  in 
terms,  reserving  the  cause  of  ac- 
tion. Thereafter  defendants'  coun- 
sel, who  was  then  ignorant  of«the 
fact  of  sale  and  conveyance,  en- 
tered into  a  stipulation  referring 
the  issues  in  the  action.  On  trial 
before  the  referee  said  counsel 
asked  for  a  dismissal  of  the  cmn- 
plaint  because  of  the  conveyance. 
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on  the  ground  that  the  only  claim 
plaintiff  had  after  the  conveyance 
Was  for  past  damages,  and  for  this 
he  had  an  adequate  remedy  at 
Iaw;  the  motion  was  denied. 
Held,  no  error;  also  (Earl,  J., 
dissenting),  that  plaintiff  was  en- 
titled to  recover  damages  up  to 
the  time  of  the  sale.  (Andrews, 
Ch.  J.,  PscKHAMand  Gray,  JJ., 
concurring  in  result;  they  holding 
that  the  principle  that  a  court  of 
equity,  having  once  obtained  jur- 
isdiction, could  not  be  depnved 
thereof,  upon  the  ground  that  the 
sole  ground  upon  which  plaintiff 
could  invoke  that  equity  had 
ceased  to  exist,  so  long  as  there 
remained  any  injury  to  be  re- 
dressed, although  as  to  that  there 
might  be  an  adequate  remedy  at 
law,  did  not  apply  where  the 
party,  by  his  own  voluntary  act, 
Lad  withdrawn  from  the  case  the 
main  fact  which  originally  was 
the  ground  upon  which  equity 
lurisdiction  attached;  but  hold- 
ing that,  by  virtue  of  the  stipula- 
tion, the  action  was  properly  pro- 
ceeded with.)  Van  Alien  v.  N. 
T,  JEUmted  B.  B.  Go.  174 

t,  EM,  also,  that  defendants  were 
not  entitled  to  a  jury  trial,  as  they 
bad  waived  it  by  the  stipulation. 

Id, 

7.  Plaintiff,  who  was  about  to  offer 
a  quantity  of  dates  for  sale  at 
public  auction,  agreed  with  de- 
fendants that  if  the  latter  pur- 
chased at  the  sale  4,000  boxes 
plaintiff  would  allow  them  one- 
eighth  of  a  cent  per  pound;  if  they 
purchased  8,000  boxes  one-fourth 
of  a  cent.  Upon  the  sale  defend- 
ants bid  off  3,942  boxes,  and  one 
E.  4,368  boxes.  The  bills  for 
the  whole  were  made  out  to  de- 
fendants. In  an  action  to  recover 
the  purchase  price  defendants 
claimed  an  allowance  of  one-fourth 
of  a  cent  per  pound.  It  appeared 
that  defendants  and  £.  had  pre- 
viously made  purchases  on  joint 
aecount,  and  tnat  E,  had  an  in 
terest  in  tbe  transaction  in  ques 
tion  and  attended  the  sale  for  the 
purpose  of  purchasing  on  defend- 
ants' accoimt.  The  trial  court 
directed  a  verdict  for  the  full  pur 
chase  on  the  ground  that  the 
agreement  for  an  allowance  was 


founded  on  a  confidence  reposod 
in  defendants  and  created  a  per- 
sonal trust  to  be  discharged  only 
by  them  persomiUy,  or  by  the  au- 
thorized and  announced  use  of 
their  names  at  the  sale.  Held^ 
error.    Dixon  v.  Zuricalday.     800 

8.  Every  fact  alleged  in  a  complaint 
which  plaintiff  is  required  to  prove 
in  the  first  instance  to  make  out 
his  case  and  which  is  put  in  issue 
he  is  bound  to  prove  by  a  prepon- 
derance of  evidence,  and  although 
he  gives  evidence  sufficient  prima 
facte  to  establish  it  and  to  require 
evidence  on  the  part  of  defendant 
to  controvert  it,  the  burden  is  not 
shifted,  and  where  such  evidence 
is  given  the  jury  may  properly  be 
instructed  that  plaintiff  is  bound 
to  establish  the  fact  by  a  prepon- 
derance of  evidence.  F.  L.  dh  T, 
Co.  V.  Sitfhe.  364 

0.  In  an  action  upon  a  sealed  instru- 
ment in  the  form  of  a  promissory 
note  the  answer,  aside  from  a  gen- 
eral denial,  alleged  that  the  seal 
was  affixed  after  execution,  with- 
out the  consent  or  privity  of  de- 
fendant. Upon  the  trial  plaintiff 
introduced  the  Instrument  in  evi- 
dence and  rested.  Defendant 
gave  evidence  tending  to  sustain 
the  said  allegations  in  the  answer, 
which  was  met  by  evidence  on  be- 
half of  plaintiff  to  the  effect  that 
the  seal  was  attached  before  exe- 
cution. The  court  charged  in  sub- 
stance that  after  testimony  had 
been  given  showing  that  the  seal 
was  attached  after  the  inception 
of  the  note,  the  burden  rested  upon 

Slaintiff  to  establish  by  a  prepon- 
erance  of  evidence  that  the  seal 
was  not  so  att«\ched.  Held,  that 
as  the  pleadings  stood  the  fact  al- 
leged in  the  complaint  that  de- 
fendant executed  a  sealed  instru- 
ment was  issuable,  and  having 
been  put  in  issue,  plaintiff  was 
bound  to  establish  it  as  a  part  of 
his  case;  that  while  the  instru- 
ment itself,  with  proof  that  de- 
fendant signed  it,  made  out  a 
prima  fade  case,  defendant  waa 
not  concluded  thereby,  nor  waa 
the  burden  of  proof  shifted,  and 
he  having  given  evidence  to  the 
effect  that  the  seal  was  not  then 
attached,  there  was  no  error  in  the 
I     charge.  Id» 
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10.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence 
these  facts  appeared:  I'laintiff, 
an  experienced  longshoreman,  was 
employed  by  defendant  to  assist 
in  unloading  one  of  its  steamers. 
A  skid  extended  from  the  steamer 
to  the  dock;  this  was  placed  in 
position  by  other  longshoremen 
and  tied  to  a  '*  mouthpiece,"  so 
called,  on  the  deck  by  lanyards,  i 
so  as  to  permit  the  skid  and  mouth- 
piece to  move  back  and  forth  with 
the  movements  of  the  vessel. 
Plaintiff  went  up  the  skid  on  to  I 
the  deck  with  a  truck,  at  which  | 
time  the  skid  and  mouthpiece 
were  in  apparent  position,  but  on 
his  return  with  the  loaded  truck, 
becjiiise  of  their  not  being  securely 
tied  together,  they  had  separated 
"Rye  or  six  inches.  The  wheels  of 
the  truck  dropped  into  the  open- 
ing, throwing  out  the  load,  whi«h 
fell  upon  plamtiff.  No  complaint 
was  made  except  as  to  the  im- 
proper fastening  of  the  skid  to  the 
mouthpiece.  Defendant's  counsel 
requested,  but  the  court  refused 
to  charge,  that  '*  if  defendant  furn- 
ished suitable  appliances  for  se- 
curing the  mouthpiece  to  the  skid 
and  tne  injury  occurred  because 
the  mouthpiece  w^as  not  properly 
secured  the  plaintiff  cannot  re- 
cover." Held,  error;  that  if  this 
work  was  improperly  done  it  was 
the  negligent  act  of  plaintiff's  co- 
employees;  and  that  the  question 
was  not  affected  by  the  fact  that 
plaintiff  was  not  present  when  the 
skid  and  mouthpiece  were  rigged. 
MeCampheU  v.   dunard  8.  8.  Co. 

552 
See  Criminal  Trial. 


TRUSTS  AND  TRUSTEES. 

1,  In  an  action  brought  by  holders 
of  bonds  of  a  railroad  corporation 
secured  by  mortgage  on  its  prop- 
erty against  the  trustee  designated 
in  said  mortgage  and  others,  the 
complaint  alleged,  among  other 
things,  foreclosures  of  the  mort- 
gage, sales  of  the  property  and  ac- 
ceptance by  the  trustee  of  the  pur- 
chasers' cnecks  for  the  purchase 
price,  which  w*ere  not  paid  and 
which  it  failed  to  collect.  Also 
the  bringing  of  a  former  suit  by 


the  bondholders  to  cancel  the  sales, 
for  a  re-sale  under  the  foreclosure 
judgments,  and  for  an  accounting, 
etc.  The  trustee  was  made  a 
party  to  that  action.  No  relief 
was  asked  specially  against  it,  and 
it  did  not  appear.  The  relief  asked 
was  granted  in  that  action,  and  a 
sale  was  made  under  the  judg- 
ment. Thereafter,  without  notice 
to  the  trustee,  the  judgment  was 
amended  by  adding  a  direction  re- 
quiring it  to  convey.  Notice  of 
the  amendment  was  subsequently 
given  to  the  trustee,  but  it  took  no 
action.  In  this  action  the  relief 
asked  was  the  removal  of  the  trus- 
tce  because  of  alleged  misconduct 
in  accepting  the  checks  and  refus- 
ing to  make  the  required  convey- 
ance, and  for  an  accounting  and 
the  execution  of  a  conveyance  by 
the  trustee  to  the  purchaser  on  the 
foreclosure  sale.  There  was  no 
averment  that  the  trustee  ever  had 
possession  of  any  of  the  railroad 
property,  or  had  any  title  thereto, 
or  that  It  ever  received  any  of  its 
securities,  or  had  any  fund  to 
which  the  bondholders  are  entitled. 
On  demurrer  to  the  complaint,  h^ld, 
that  as  the  bondholders  had  in  the 
former  action  elected  to  disaffirtn 
the  sales  by  the  trustee,  this  ended 
its  liability  upon  the  uncollected 
checks,  and  there  was  no  cause  of 
action  or  an  accounting;  also  that 
the  action  could  not  be  sustained 
to  compel  a  conveyance,  as  that  re- 
lief had  been  awarded  by  the  for- 
mer judgment,  as  amended,  but 
that  the  refusal  of  the  trustee  to 
comply  with  that  judgment  made 
ont  SL  prima  fa^  case  for  the  re- 
moval; that  the  amendment  was 
not  violative  of  the  provision  of 
the  Code  of  Civil  Procedure 
(§1207)  declaring  that  "where 
there  is  no  answer  the  judgment 
shall  not  be  more  favorable  to  the 
plaintiff  than  that  demanded  in 
the  complaint."  as  the  demand  for 
a  foreclosure  and  sale  carried  with 
it  a  demand  for  all  those  details 
essential  to  make  the  sale  effectual; 
that  while  the  order  granting  the 
amendment  might  be  voidable,  it 
was  not  void,  and  disobedience 
thereto  could  not  be  justified;  that 
although  this  relief,  the  removal 
of  the  trustee,  might  have  been 
granted  on  a  mofyion,  yet,  as  the 
statute  permits   an  action   to  be 
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brought  for  that  purpose  (1  R.  S. 
780,  §  70),  the  plaintiff  had  the 
choice  of  remedies.  Harrkon  v. 
U.  T,  Co.  326 

2.  Said  provision  of  the  Code  is 
simply  a  rule  of  procedure  in- 
tended for  the  protection  of  de- 
fendants, and  is  not  a  limitation 
upon  the  jurisdiction  of  the 
courts.  Id. 

3.  Unless  some  special  fund  has  been 
provided  for  the  payment  of  the 
obligations  of  a  corporation  not 
yet  due,  or  unless  some  special 
liquidation  thereof  has  been  or- 
dered by  it,  a  director  owes  it  no 
duty  to  buy  in  the  obligations, 
and  in  the  absence  of  any  fact  or 
circumstance  charging  mm  with 
A  present  duty  to  act  for  it,  which 
duty  is,  or  may  be,  inconsistent 
with  a  personal  purchase,  he  may 

Purchase  for  himself,  and  although 
e  purchases  the  obligations  at  less 
than  their  face,  he  may  enforce 
them  for  the  full  amount  against 
the  corporation.  Seymour  v.  8.  F. 
C.  Asm,  333 

4.  Even  if  such  a  purchase  be  void- 
able at  the  election  of  the  corpora- 
tion, that  election  must  be  made 
promptly  upon  sufficient  knowl- 
edge of  the  facts.  Id. 

/5.  The  will  of  C.  gave  to  his  wife 
the  use  and  income  of  his  residu- 
ary estate  during  her  widowhood; 
in  case  she  re-manied  she  was 
given  the  use  of  a  house  and  lot 
specified  during  life  and  an  annu- 
ity of  fifty  dollars,  tne  residue  of 
the  income  to  be  divided  between 
the  testator's  children  until  the 
youngest  arrived  of  age.  At  that 
time,  if  the  widow  had  re-married, 
all  of  the  estate,  except  said  house 
imd  lot,  and  the  amount  set  apart 
to  raise  the  annuity,  the  will  di- 
rected, should  be  divided  between 
the  children.  At  the  death  of  the 
widow,  it  was  directed  that  the 
house  and  lot  should  be  sold  by 
the  executors  and  the  proceeds 
divided  among  the  testator's  "de- 
scendants." The  testator  left  three 
children.  W.,  one  of  them,  was 
one  of  the  executors.  The  widow 
xe-maiTied.  The  executors  ren- 
dered an  account.  The  decree, 
upon  settlement  thereof,  showed 


a  small  balance  in  their  hands, 
which  they  were  directed  to  and 
did  distribute.  After  the  coming 
of  age  of  the  testator's  youngest 
child,  W.  purchased  of  the  other 
two  children,  and  they  conveyed 
to  him,  their  interest  in  the  testa- 
tor's real  estate,  except  said  house 
and  lot.  It  was  agreed  between 
them  that  the  sum  of  $1,000  should 
remain  in  his  hands  to  be  invested 
for  the  purpose  of  paying  the  an- 
nuity, each  to  contribute  one-third 
thereof.  The  vendors'  portions 
were  deducted  from  the  purchase 
price  of  their  interests.  In  pro- 
ceedings for  an  accounting  by 
W. ,  commenced  after  the  death  of 
the  widow,  he  was  sought  to  be 
charged  as  testamentary  trustee 
for  the  $1,000  and  income  thereof. 
Held,  untenable;  that  no  trust  was 
created  by  the  will,  but  purely 
legal  estates  were  devised,  which 
vested  in  the  devisees  at  once 
upon  the  death  of  the  testator; 
that  the  fund  in  the  hands  of  W« 
was  the  property  of  the  three 
children,  held  and  managed  by 
him  as  agent,  and  formed  no  part 
of  the  testator's  estate.  In  ra 
CoUins.  62d 

6.  The  will  of  S.  contained  a  clause 
by  the  terms  of  which  his  residu* 
ary  estate,  which  consisted  of  per- 
sonal property,  was  given  to  hia 
executors  "upon  the  following 
trusts; "  then  there  followed  three 
subdivisions  creating  trusts  for 
certain  beneficiaries  named.  By  a 
fourth  subdivision,  the  executors 
were  directed,  "after  providing 
for  the  above  bequests,"  to  divide 
the  residue  equally  between  the 
testator's  wife  and  children,  "the 
principal  of  each  child,  however, 
not  to  be  paid  until  they  respec- 
tively arrive  at  the  age  of  thirty." 
E.,  one  of  the  children,  died,  leav- 
ing her  husband  and  one  child  her 
surviving,  and  leaving  a  will 
which  was  executed  before  the 
birth  of  the  child.  By  the  will 
she  gave  all  of  her  jjroperty  to  her 
husband  and  appointed  him  sole 
executor.  In  proceedings  insti- 
tuted by  the  husband  to  compel 
the  payment  to  him  of  the  legacy 
to  his  testatrix,  held,  that  no  trust 
was  created  as  to  the  residue  speci- 
fied in  the  fourth  subdivision  of 
the  said  clause;  but  that  it  vested 
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in  the  widow  and  cliildren  with  a 
postponement  of  payment  as  to 
the  children  until  each  should 
reach  the  age  of  thirty  years, 
which  postponement  was  for  the 
benefit  of  the  children,  not  of  the 
estate;  and  so,  that  on  the  death  of 
E.  her  share  passed  immediately 
to  her  next  of  kin  and  to  the  lega- 
tee under  her  will;  that  while 
under  the  provision  of  the  Revised 
Statutes  (3  R.  8.  65,  §  49,  as 
amended  by  chap.  22,  Laws  of 
1869),  providing  that  where  a  tes- 
tator shall  leave  a  child  born  after 
the  making  of  the  will  and  shall 
die  leaving  such  child  unprovided 
for,  the  child  shall  succeed  to  the 
same  portion  of  the  testator's  estate 
as  it  would  have  been  entitled  to 
had  the  parent  died  intestate,  such 
after-born  child  of  E.  was  entitled 
to  two-thirds  of  the  mother's  per- 
sonal estate,  yet  said  estate  was 
subject  to  administration,  and 
while  the  after-birth  rendered  her 
will  inoperative  as  to  that  portion 
of  the  estate,  in  other  respects  it 
^  remained  valid;  and  so,  that  letters 
testamentary  were  properly  issued 
to  the  hush«ind,  and  ns  executor 
he  had  the  right  to  administer,  and 
for  that  purpose  to  receive,  the 
fund  in  question.    In  re  Murphy. 

657 

7.  The  will  of  C.  directed  his  execu- 
tors to  divide  his  residuary  estate 
into  eight  equal  parts,  and  to  hold 
these  i3iares  in  trust  in  severalty, 
one  for  the  benefit  of  each  of  his 
eight  children  during  life,  the  trus- 
tees to  receive  the  rents  and  income 
and  pay  over  the  same  to  the  bene- 
ficiary. By  a  codicil  the  original 
scheme  was  modified  so  far  as  it 
affected  the  plaintiff,  one  of  the 
testator's  children,  by  directing 
that  the  income  of  his  share,  or  so 
much  as  should  be  necessary, 
should  be  applied  to  the  education 
and  support  of  his  children  during 
his  life.  Plaintiff  was  also  consti- 
tuted a  trustee  for  certain  pur- 
poses connected  with  his  share. 
The  testator  recommended  thaUhis 
property  be  kept  together  as  long 
as  possible,  adding,  however,  that 
this  should  not  be  "  construed  as  a 
direction  or  restriction."  Tlie  tes- 
tator died  in  1882;  in  1891  the 
executors  and  trustees  named  in 
the  will  executed  a  ten  years'  lease 


of  certain  real  estate,  part  of  the 
residuary  estate,  to  a  tenant  who 
had  been  a  lessee  of  the  premises 
since  1869.  At  the  time  the  lease 
was  executed  no  division  had  been 
made  into  shares  as  directed  by  the 
will.  In  an  action  to  set  aside  the 
lease  upon  the  ground,  among 
others,  that  plaintiff  had  not 
joined  in  its  execution,  held,  un- 
tenable, that  plaintiff  was  not  such 
a  trustee  of  the  carptts  of  the  un- 
divided estate  as  rendered  his  sig- 
nature to  the  lease  necessary  to 
mjike  it  valid;  also,  that  the  trus- 
tees named  in  the  will  had,  at 
least  until  a  division  of  the  estate 
into  shares,  the  power  to  lease, 
and  any  lease  executed  in  good 
faith  was  valid  and  binding  on  all 
the  parties.     Corge  v.  Corse.      569 

8.  The  will  of  8.  gave  to  each  of 
four  grandchildren  $10,000,  to  be 
set  apart  and  invested  by  the  ex- 
ecutors, and  paid,  with  the  accu- 
mulated interest,  to  the  beneficiary 
on  arrival  of  age.  The  executors 
were  two  sons  of  the  testator,  each 
having  two  children,  who  were 
the  iSneficiaries  named.  Upott 
the  final  accounting  of  the  execu- 
tors all  parties  interested  were 
duly  cited  and  appeared.  In  the 
accounts  rendered  was  a  statement 
to  the  effect  that  from  the  assets 
$40,000  had  been  set  apart  and  in- 
vested in  U.  8.  bonds,  of  which 
$20,000  was  registered  in  the  n&me 
D.,  one  of  the  executors,  as  trus- 
tee for  his  two  children,  and 
$20,000  in  the  name  of  S.,  the 
other  executor,  as  trustee  for  his 
children.  The  decree  of  the  sur- 
rogate approved  of  the  action  of 
the  executors,  and  by  its  terms 
discharged  them  ''from  all  and 
every  liability,  as  well  to  each 
other  as  to  others  as  executors," 
In  an  action  brought  by  one  of  the 
children  of  8.  against  him  and  D., 
to  compel  an  accounting  as  to  the 
trust  fund  to  which  she  was  en- 
titled, ?ieldi  that  the  surrogate  had 
jurisdiction  to  determine  as  to  the 
distribution  of  the  estate  and  the 
disposition  of  the  trust  fund,  and 
he  having  approved  of,  and  sub- 
stantially directed  the  separation 
of  the  trust  funds,  the  executom 
were  discharged,  and  each  became 
separately  and  only  liable  as  true 
tee  for  trust  funds  in  his  hand^ 
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and  so,  that  D.  was  not  liable  for 
the  waste  by  S.  of  the  fund  in  his 
hands  to  which  plaintiff  was  en- 
titled.    Cline  V.  Sherman.        601 


UNITED  STATES  COURTS. 

1.  Where  an  action  brought  in  the 
Supreme  Court  of  this  state  has 
been  removed  into  the  United 
States  Circuit  Court,  on  the 
ground  of  citizenship  of  parties, 
all  that  can  be  claimed  for  the  de- 
cree of  the  latter  court  therein  is 
that  it  be  accorded  the  same  force 
and  effect  as  a  similar  judgment 
of  said  Supreme  Court.  Stevens 
V.  Central  Nat.  Bank.  50 

2.  While  the  state  courts  have  no 
authority  to  stay  proceedings  in 
actions  in  the  Feaeral  courts,  when 
the  parties  to  such  an  action  are 
residents  of  the  state,  a  state  court 
of  equity  may  act  in  personam 
upon  those  parties  and  direct  them 
to  proceed  no  further  in  such  suit. 

Id. 


VENDOR  AND  PURCHASER. 

1.  A  vendee  of  real  estate  who  re- 
fuses to  take  title  on  the  ground 
of  defect  therein  must  pomt  out 
the  objection  and  give  proof  tend- 
ing to  establish  it  or  to  create  such 
a  doubt  in  respect  thereto  as  to 
make  the  title  unmarketable. 
ChreenUatt  v.  Hermann.  13 

2.  If  the  defect  or  doubt  is  disclosed 
on  the  face  of  the  record  title,  the 
vendee  need  go  no  further,  but  if 
it  depends  upon  some  intrinsic  fact 
not  discovered  by  the  record,  he 
he  must  prove  this  fact  to  justify 
a  refusal  to  accept  the  title.      Id. 

8.  While  the  title  tendered  need  not 
in  fact  be  bad  to  justify  a  rejec- 
tion thereof  by  the  vendee,  it  must 
be  either  defective  in  fact  or  so 
clouded  by  apparent  defects, 
either  appearing  m  the  record  or 
by  proof  outside,  that  prudent 
men,  knowing  the  fact,  would 
hesitate  to  take  it.  Id. 

4.  A  suspicion  or  conjecture  merely, 
without  any  facts  to  support  it, 
does  not  raise  a  reasonable  doubt 


as  to  the  validity  of  a  title  good 
upon  the  record.  Id. 

5.  Defendant  contracted  to  sell  to 
plaintiff  a  house  and  lot  known  as 
No.  287  Elizabeth  street  in  New 
York  city,  which  was  described  as 
being  twenty-three  feet  and  three 
inches  wide  on  said  street.  The 
premises  were  owned  in  1869  by 
F.,  who  conveyed  to  S.,  describ- 
ing them  as  in  the  contract.  The 
house  occupied  the  whole  front 
and  there  were  houses  covering 
the  fronts  of  the  adjoining  lots  on 
each  side.  S.  subsequently  mort- 
gaged the  premises  by  a  aescrip- 
tion  which  commenced  '*  at  a  point 
on  the  westerly  side  of  Elizabeth 
street  di-stant  123  feet  2  inches 
northerly  from  the  comer  of  Prince 
and  Elizabeth  streets,  running 
thence  northerly  along  said  west- 
erly line  of  Elizabeth  street  20 
feel,  31-2  inches."  The  description 
closed  with  a  statement  that  the 
mortgaged  premises  were  "the 
same  premises  which  were  con- 
veyed by  F.  to  S.,"  giving  the 
date  of  the  deed  and  the  place  of 
record.  The  point  of  commence- 
ment was  in  fact  121  feet  2  inches 
north  from  said  corner.  The  mort- 
gage was  foreclosed;  V.,  a  subse- 
quent grantee  of  the  fee  subject 
to  the  mortgage,  was  made  a 
party.  The  complaint  in  the  fore- 
closure suit,  the  judgment  therein 
and  the  referee's  de<3  on  sale  fol- 
lowed the  description  in  the  mort- 
gage, except  that  the  reference  to 
the  deed  to  S.  was  omitted.  De- 
fendant, whose  title  was  founded 
on  the  referee's  deed,  contracted 
to  sell  the  premises  to  plaintiff, 
who  refused  to  accept  a  convey- 
ance because  of  an  alleged  defect 
in  title  to  the  two  feet.  In  an  ac- 
tion brought  to  recover  back 
the  purchase  money  paid,  held^ 
that  while  the  description  by  metes 
and  bounds  in  the  mortgage  did 
not  cover  the  two  feet,  yet  the 
reference  to  said  deed  cured  the 
defect,  and  the .  whole  description 
was  suflflcient  to  convey  the  prem- 
ises; that  the  mortgagee  in  fore- 
closing had  the  right  to  rely  on  the 
statement  in  the  mortgage  and  to 
assume  that  the  particular  descrip- 
tion covered  the  whole  premises; 
and  so,  that  although  the  reference 
was  omitted    in  said  complaint, 
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judgment  and  referee's  deed,  the 
mortgagor  and  all  claiming  under 
any  conveyance  by  him  subse- 
quent to  the  mortgage  were 
estopped  from  asserting  title  to 
any  portion  of  the  premises,  and 
that,  therefore,  defendant  could 
convey  a  good  title  to  the  whole 
lot.     Bernstein  v.  Nealu.  847 


WAIVER. 

The  taking  and  retaining  pos- 

seeeian  of  demised  premises  ly  the 
lessee  which  the  lessor  c&tenanted  to 
deliver  in  good  repair  is  not  a  waiver 
of  tlie  right  to  recover  damages  for 
brea/ih  of  the  corenant. 

See  Thompson-Houston  E,  Co.  v. 
Durant  L.  I.  Co.  34 


WAPPINGERS  FALLS. 

The  board  of  trustees  of  the  village 
of  Wappin^ers  Falls,  acting  under 
the  authontjr  conferred  Dy  the 
general  act  for  the  incorporation 
of  villages  (§  17,  chap.  291,  Laws 

'  of  1870),  passed  a  resolution  that 
a  police  justice  should  be  elected 
at  the  next  village  election,  which 
was  to  be  held  the  third  Tuesday 
of  March,  1890,  and  every  four 
years  thereafter.  At  such  election 
a  police  justice  was  elected  for 
the  full  term  specified  ;  he  quali- 
fied and  held  the  office  for  a  short 
time;  he  then  resigned,  and  the 
vacancy  remained  unfilled  for  the 
balance  of  the  term.  The  official 
ballot  for  the  annual  election  held 
the  third  Tuesday  of  March,  1894. 
did  not  contain  the  name  of  that 
office;  the  relator,  however,  re- 
ceived forty-four  votes  therefor, 
that  being  the  whole  number  of 
votes  cast  for  the  office.  Held, 
that  a  writ  of  peremptory  man- 
damus was  properly  granted,  re- 
quiring the  board  of  trustees  to 
recognize  the  relator  as  a  police 
justice ;  but  that  said  board  could 
not  be  compelled  to  fix  the  salary 
of  the  office,  as  that  was  a  matter 
within  their  discretion.  People  ex 
rel.  V.    Vil.  of  Wappingers  FaUs. 

616 

WATERTOWN  (CITY  OF). 

1.  By  the  act  of  1891  (Chap.  180, 
Laws  of  1891),  establishing  a 
board  of  public  works  in  the  city 


of  Watertown,  all  the  powers  con- 
ferred upon  the  common  council 
by  the  city  charter  (Chap.  714, 
liws  of  1869,  as  amended  by 
chap.  162,  Laws  of  1886),  in  rela- 
tion to  the  opening  of  new  streets, 
were  transferred  to  and  conferred 
upon  that  board.  In  re  Water- 
town.  440 

2.  Accordingly  held,  that  proceed- 
ings for  the  opening  or  a  new 
street  were  properly  instituted  by 
said  board  instead  of  by  the  com- 
mon council  as  provided  by  the 
charter;  and  that  an  order  of 
court  confirming  the  report  of 
commissioners  appointed  in  such 
proceedings  was  as  prescribed  by 
the  charter  (§  7.  tit.  7)  final  and 
conclusive,  and  shut  out  all  objec- 
tions save  those  involving  the 
question  of  jurisdiction.  Id, 

WILLS. 

1.  The  holographic  will  of  G.,  an 
illiterate  person,  contained  a  pro- 
vision by  which  he  gave  to  his 
wife  "a  fjree  and  uncontrollable 
use  and  occupancy"  of  certain 
houses  and  lots  as  long  as  she  con- 
tinued his  widow.  If  she  ceased 
to  be  such  by  death,  then  the 
premises  were  directed  to  be  sold 
and  the  proceeds  equally  divided 
amon^  the  testator's  four  children 
named  "or  their  heirs."  If  the 
widow  ceased  to  be  such  by  mar- 
riage then  the  premises  were  di- 
rected to  be  sold  and  one-half  the 
proceeds  to  be  hers,  "  to  be  used  for 
her  comfort  and  support  so  Ion? 
as  she  shall  live,  and  then  it  shall 
revert  back  "  to  said  children,  the 
other  half  to  be  equally  divided 
among  them  *'as  aforesaid."  In 
an  action  for  partition  of  the 
premises  brought  after  the  death 
of  the  widow  it  appeared  that  the 
children  named  survived  the  tes- 
tator; two  of  them  died  before 
their  mother.  Held,  that  there 
was  no  equitable  conversion,  but 
the  fee  of  the  premises  vested 
upon  the  testator's  death  in  the 
four  children;  that  the  direction 
to  sell  and  divide  could  not  be  re- 
garded as  a  gift  to  take  effect  at 
the  de»ith  of  the  widow  but  simply 
as  a  suggested  mode  of  division  in 
lieu  of  legal  proceedings.  Miller 
V.  Gilbert.  68 
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2.  An  estate  granted  in  fee  or  abso- 
lutely by  a  will  may  not  be  cut 
down  or  limited  by  a  subsequent 
clause,  imless  the  language  is  so 
clear,  unmistakable  and  certain  as 
to  leave  no  doubt  that  such  was 
the  intention  of  the  testator. 
WcuiMxm  V.  Cope,  287 

8.  A  surrogate  has  no  jurisdiction  to 
construe  the  provisions  of  a  will 
excepting  so  far  as  it  may  be  nec- 
essary in  order  that  he  may  prop- 
erly perform  some  other  duty  im- 
post upon  him  by  law.  Id. 

4.  Where  a  devise  or  bequest  over 
is  not  dependent  upon  the  death 
simply  of  the  original  beneficiary, 
but  upon  death  without  issue  or 
without  children,  the  death  re- 
ferred to,  in  the  absence  of  anjr- 
thin^  in  other  portions  of  the  will 
tending  to  show  a  contrary  intent, 
will  be  considered  as  a  death  in 
the  lifetime  of  the  testator.        Id. 

5.  The  will  of  W.  gave  to  his  daugh- 
ter N.  a  legacy  of  $10,000,  also  a 
share  of  his  residuary  estate.  In 
a  separate  and  distinct  clause  the 
will  directed  that,  in  the  case  of 
the  death  of  N.  without  children, 
the  portion  given  to  her  should  be 

fi  ven  to  the  testator's  sons  or  their 
eirs.  N.  survived  the  testator 
and  the  executor  paid  over  to  her 
the  legacy  and  her  share  of  the 
residuary  estate  unqualifiedly,  she 
receiving  the  money  as  absolute 
owner.  In  an  action  brought  by 
heirs  of  the  testator's  sons  to  com- 
pel N.  to  give  security  for  the  ul- 
timate safety  and  forthcoming  of 
the  sums  so  paid  her,  held,  that 
the  death  referred  to  was  a  death 
in  the  lifetime  of  the  testator,  and 
that  as  N.  survived  him  she  took 
absolutely.  Id. 

6.  The  decree  of  the  surrogate  upon 
final  settlement  of  the  accounts  of 
the  executors  contained  a  state- 
ment that  the  contingency  of  the 
death  of  N.  without  children 
related  to  her  death  at  any  time 
after,  as  well  as  before,  the  death 
of  the  testator,  and  that  the  gifts 
to  her  were  for  life  only.  The 
surrogate  did  not  decide  any- 
thing in  regard  to  the  payments 
to  NT,  and  he  made  no  decree  for 
further  distribution  of  any  portion 
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of  the  moneys  paid  to  her  by  the 
executors,  or  as  to  who  might 
become  entitled  thereto  upon  her 
death.  Held,  that  the  statement 
was  nothing  more  than  an  ex- 
pression of  th6  surrogate's  opinion; 
and  so,  it  was  not  conclusive 
upon  N.  Id. 

7.  The  will  of  O'D.,  in  his  lifetime 
a  citizen  of  ]^Iaryland,  after  a  gift 
to  four  trustees,  named  **  the  sur- 
vivor and  survivors,  «  *  * 
and  their  successors  in  the  trust" 
of  four-twentieths  of  his  residuary 
estate,  in  trust  to  pay  the  net 
income  to  his  daughter  E.  for  life, 
provided  that  after  her  death  the 
trust  fund  should  be  held  by  said 
trustees  and  their  successors  in 
further  trust  "for  such  child  or 
children"  of  E.,  "or  his,  her  or 
their  descendant  or  descendants, 
and  in  such  proportions  and  for 
such  estate  and  estates  therein, 
either  in  fee  or  for  a  less  estate, 
and  with  such  limitations  and 
conditions  "  as  E,  might,  by  will, 
"name,  limit  and  appoint."  In 
case  of  the  death  of  £.  without 
having  executed  this  power  of 
appointment,  and  leaving  "  living 
at  her  death  any  child  or  children, 
or  any  descendant  or  descendants 
of  any  child  or  children  of  hers 
who  may  have  died  in  her  life- 
time,"* then  it  was  directed  that 
the  trust  fund  should  be  divided 
between  them  in  the  manner 
specified.  E.  died,  leaving  two 
children,  a  son  and  a  daughter, 
and  leaving  a  will  and  a  codicil, 
by  the  terms  of  which  she  gave 
all  the  estate  over  which  she  had 
a  power  of  appointment  to  three 
trustees  namea  in  trust,  to  pay 
one-half  the  income  to  each  child 
during  life.  The  son  was  em- 
powered "as  to  his  share,"  and 
also  in  case  of  the  death  of  the 
daughter  "  without  leaving  a  child 
or  children  living  at  her  death," 
as  to  her  share  to  appoint  by  will 
the  remainder  to  such  "child, 
children,  descendant  and  des(?end- 
ants  of  him,  and  in  such  propor- 
tions and  for  such  estate  "  as  he 
should  "  name,  limit  and  appoint." 
In  default  of  such  an  appointment 
by  the  son,  E.  gave  his  half  and 
the  other  half,  in  case  of  the  death 
of  the  daughter  without  leaving 
a  child  or  descendant  living  at  her 
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death,  to  his  ''children  and  de- 
scendants, per  stirpes^  who  are  liv- 
ing at  his  death."  The  son  of  E. 
died  without  having  executed  his 
power  of  appointment.  In  an 
action  for  the  construction  of  the 
will,  and  to  determine  as  to  the 
validity  of  the  appointment  by  E., 
held,  tnat,  conceding  the  words 
''descendant  or  descendants,"  as 
used  in  the  clause  of  the  will  of 
0*D.  creating  the  power,  referred 
simply  to  the  issue  of  a  deceased 
person,'  and  so,  did  not  include 
the  children  of  E.'s  son  while  he 
was  living,  yet  that  the  appoint- 
ment made  by  her  was  strictly 
within  the  power ;  that  the  power 
was  not  limited  to  the  creation  of 
vested  estates,    Ilillen  v.  Iselin. 

365 

8.  The  law  of  Maryland  allows  the 
'  suspension  of  the  power  of  aliena- 
tion of  an  estate  during  lives  in 
being  at  the  creation  of  the  estate, 
and  twenty -one  years  and  a  frac- 
tion beyond  in  case  of  minority. 
Held,  that,  testing  the  suspension 
in  this  case  b^  the  Maryland  rule, 
the  final  vesting  of  theestate  was 
not  unlawfully  postponed.        Id. 

9.  The  will  of  C.  gave  to  his  wife 
the  use  and  income  of  his  residu- 
ary estate  during  her  widowhood ; 
in  case  she  re-married  she  was 
given  the  use  of  a  house  and  lot 
specified  during  life  and  an  annu- 
ity of  fifty  dollars,  the  residue  of 
the  income  to  be  divided  between 
the  testator's  children  until  the 
youngest  arrived  of  age.  At  that 
time,  if  the  widow  had  re-married, 
all  of  the  estate,  except  said  house 
and  lot,  and  the  amount  set  apart 
to  raise  the  annuity,  the  will 
directed,  should  be  divided  be- 
tween the  children.  At  the  death 
of  the  widow,  it  was  directed  that 
the  house  and  lot  should  be  sold 
by  the  executors  and  the  proceeds 
divided  among  the  testator's  "de- 
scendants. "  The  testator  left  three 
children.  W.,  one  of  them,  was 
one  of  the  executors.  The  widow 
re-married.  The  executors  ren- 
dered an  account.  The  decree, 
upon  settlement  thereof,  showed  a 
small  balance  in  their  hands,  which 
they  were  directed  to  and  did  dis- 
tribute. After  the  coming  of  age 
of  the  testator's  youngest  child, 


W.  purchased  of  the  other  two 
children,  and  they  conveyed  to 
him,  their  interest  in  the  testator's 
real  estate,  except  said  house  and 
lot.  It  was  agreed  between  them 
that  the  sum  of  $1,000  should  re- 
main in  his  hands  to  be  invested 
for  the  purpose  of  paying  the  an- 
nuity, each  to  contribute  one-third 
thereof.  The  vendors*  portions 
were  deducted  from  the  purchase 
price  of  their  interests.  In  pro- 
ceedings for  an  accounting  by  W., 
commenx^ed  after  the  death  of  the 
widow,  he  was  sought  to  be 
charged  as  testamentary  trustee 
for  the  $1,000  and  income  thereof. 
Held,  untenable;  that  no  trust  was 
created  by  the  will,  but  purely 
legal  estates  were  devised,  which 
vested  in  the  devisees  at  once  upon 
the  death  of  the  testator;  that  the 
fund  in  the  hands  of  W.  was  the 
property  of  the  three  children, 
held  and  managed  by  him  as 
agent,  and  form^  no  part  of  the 
testator's   estate.      In  re   CoUim. 

622 

10.  The  will  of  M.  contained  this 
clause,  "If,  after  all  the  leeacies 
are  paid  in  full,  there  should  be 
any  thing  left  of  my  estate,  the 
same  to  be  divided  and  paid  to  the 
Methodist  Episcopal  churches  in 
the  Ninth  ward  of  the  city  of 
New  York,  according  to  the  num- 
ber of  members,  to  buy  coal  for 
the  poor  of  said  churches."  In  an 
action  to  construe  said  provision, 
it  was  conceded  that  the  churches 
designated  were  duly  incorporated, 
with  power  to  take  by  bequest  for 
the  relief  of  the  poor.  Held,  that 
the  testator  contemplated  no 
trust,  but  simply  made  a  bequest 
to  the  churches,  and  that  the  same 
was  valid.     Bird  v.  Merklee.     544 

11.  The  wil]  of  S.  contained  a  clause 
by  the  terms  of  which  his  residu- 
ary estate,  which  consisted  of  per- 
sonal property,  was  given  to  his 
executors  "upon  the  following 
trusts; "  then  there  followed  three 
subdivisions  creating  trusts  for 
certain  beneficiaries  named.  By 
a  fourth  subdi\'ision  the  executors 
were  directed,  "after  providing 
for  the  above  bequests,"  to  divide 
the  residue  equally  between  the 
testator's  wife  and  children,  "the 
principal  of  each  child,  however^ 
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not  to  be  paid  until  they  respec- 
tively arrive  at  the  age  of  thirty." 
E.,  one  of  the  children,  died,  leav- 
ing her  husband  and  one  child 
her  surviving,  and  leaving  a  will 
which  was  executed  before  the 
birth  of  the  child.  By  the  will 
she  gave  all  of  her  property  to  her 
husband  and  appointed  him  sole 
executor.  In  proceedings  insti- 
tuted by  the  husband  to  compel 
the  payment  to  him  of  the  legacy 
to  his  testatrix,  h^ld,  that  no  trust 
was  created  as  to  the  residue 
specified  in  the  fourth  subdivision 
of  the  said  clause;  but  that  it 
vested  in  the  widow  and  children 
with  a  postponement  of  payment 
as  to  the  children  until  each  should 
reach  the  age  of  thirty  years, 
which  postponement  was  for  the 
benefit  of  the  children,  not  of  the 
estate;  and  so,  that  on  the  death 
of  E.  her  share  passed  immediately 
to  her  next  of  kin  and  to  the  lega- 
tee under  her  will;  that  while 
under  the  provision  of  the  Revised 
Statutes  (2  R.  S.  65,  §  49,  as 
amended  by  chap.  22,  Laws  of 
1869),  providing  tliat  where  a  tes- 
tator snail  leave  a  child  bom  after 
the  making  of  the  will  and  shall 
die  leaving  such  child  unprovided 
for,  the  child  shall  succeed  to  the 
soiae  portion  of  the  testator's  estate 
as  it  would  have  been  entitled  to 
had  the  parent  died  intestate,  such 
after-born  child  of  E.  was  entitled 
to  two-thirds  of  the  mother's  per- 
sonal estate,  yet  said  estate  was 
subject  to  administration,  and 
while  the  after-birth  rendered  her 
will  inoperative  as  to  that  portion 
of  the  estate,  in  other  respects 
it  remained  valid;  and  so,  that 
letters  testamentary  were  properly 
issued  to  the  husband,  and  as  ex- 
ecutor he  had  the  right  to  admin- 
ister, and  for  that  purpose  to  re- 
ceive, the  fund  in  question.  In  re 
Murphy,  557 

12.  While,  where  a  will  contains  an 
imperative  direction  to  the  execu- 
tors to  sell  the  real  estate  and 
divide  the  proceeds,  the  persons 
who  are  exclusively  entitled  to 
the  fund  arising  from  the  sale 
may,  if  they  so  elect  prior  to  a 
sale,  take  the  real  estiite  in  its  un- 
converted form,  there  must  be  a 
concurrence  of  all  the  beneficiaries 
in  the  election  in  ortler  to  take  the 


real  estate  out  of  the  operation  of 
the  power  of  sale.  McDonald  v. 
aHara.  566 

13.  The  will  of  J.  directed  his 
executors  to  sell  his  residuary 
estate,  divide  the  same  into  seven 
equal  parts  and  pay  one  part  to 
each  of  the  testator's  six  sisters 
and  the  other  to  the  children  of  a 
deceased  brother.  The  testator 
died  seized  of  certain  real  estate 
which  the  sole  surviving  executor 
advertised  for  sale.  In  an  action 
brought  by  one  of  the  sisters  to 
restrain  the  sale,  it  appeared  that 
all  of  the  beneficiaries,  except  one 
of  the  sisters  and  one  of  the 
children  of  the  deceased  brother, 
who  was  a  minor,  joined  with 
plaintiff  in  the  request  not  to  sell, 
and  that  an  injunction  restraining 
the  sale  issue.  Held,  that  the 
direction  to  sell  contained  in  the 
will  was  imperative  and  operated 
to  convert  the  realty  into  person- 
alty; that,  assuming  the  request 
amounted  to  an  election  to  take 
the  land  as  such,  the  election  was 
incomplete  because  not  made  by 
all  of  the  beneficiaries;  and  so, 
that  an  application  to  continue  a 
temporary  injunction  was  proj)- 
erly  denied. 


Id. 


14.  The  will  of  C.  directed  his 
executors  to  divide  his  residuary 
estate  into  eight  equal  parts,  and . 
to  hold  th£se  shares  in  trust  in 
severalty,  one  for  the  benefit  of 
each  of  his  eight  children  during 
life,  the  trustees  to  receive  the 
rents  and  income  and  pay  over 
the  same  to  the  beneficiary.  By 
a  codicil  the  original  scheme  was 
modified  so  far  as  it  affected  the 
plaintiff,  one  of  the  testator's 
children,  by  directing  that  the  in- 
come of  his  share,  or  so  much  aa 
should  be  necessary,  should  be 
applied  to  the  education  and  sup- 
port of  his  children  during  his 
life.  Plaintiff  was  also  consti- 
tuted a  trustee  for  certain  pur- 
poses connected  with  his  share. 
The  testator  recommended  that 
his  property  be  kept  together  aa 
long  as  possible,  adding,  however, 
that  this  should  not  be  "  construed 
as  a  direction  or  restriction."  The 
testator  died  in  1882;  in  1891  the 
executors  and  trustees  named 
in  the  will  executed  a  ten  years' 
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lease  of  certain  real  estate,  part  of 
the  residuary  estate,  to  a  tenant 
who  had  beeb  a  lessee  of  the 
premises  since  1869.  At  the  time 
the  lea^e  was  executed  no  division 
had  been  made  into  shares  as 
directed  by  the  will.  In  an  action 
to  set  aside  the  lease  upon  the 
^ound,  among  others,  that  plain- 
tiff had  not  joined  in  its  execution, 
?ield,  untenable,  that  plaintiff  was 
not  such  a  trustee  of  the  corpus  of 
the  undivided  estate  as  rendered 
his  signature  to  the  lease  unneces- 
sary to  make  it  valid;  also,  that 
the  trustees  named  in  the  will  had, 
at  least  until  a  division  of  the 
estate  into  shares,  the  power  to 
lease,  and  any  lease  executed  in 
good  faith  was  valid  and  binding 
on  all  the  parties.     Oarse  v.  Corse. 

569 

15.  The  absolute  ownership  and 
power  of  disposition  of  a  testator's 
real  estate  is  not  suspended  be- 
cause the  executor,  to  whom  the 
will  gives  an  imperative  power  of 
sale,  may  require  a  period  of  time 
not  measured  by  lives  to  execute 
the  power  and  convert  the  real  es- 
tate into  personalty.  Such  a  sus- 
pension results  only  in  a  case 
where  there  are  no  persons  in  be- 
ing by  whom  an  absolute  estate  in 
possession  may  be  conveyed. 
BseganY.  Wade.  573 

16.  The  will  of  W.,  who  died  in 
1890,  directed  his  executor  to  sell 
certain  real  estate,  during  the 
spring  months  of  1891,  at  public 
auction  to  the  highest  bidder  and 
to  invest  the  proceeds  for  the  bene- 
fit of  certain  of  the  legatees  named 
in  the  will.  Upon  settlement  of 
the  accounts  of  the  executor  it 
was  claimed  that  said  provision 
violates  the  statute  against  per- 
petuities, as  by  fixing  a  time  of 
sale  it  suspended  the  power  of 
alienation  for  a  period  not  meas- 
ured by  lives.  Meld,  untenable; 
that  the  direction  as  to  time  was 
advisory,  intended  to  facilitate 
the  sale,  not  to  restrain  or  limit 
the  power  of  absolute  disposition. 

Id. 

17.  Another  clause  of  the  will  de- 
Tised  certain  other  real  estate  to  a 
son  of  the  testator  for  life,  with 
power  to  devise,  but  not  to  con- 


vey. The  executor  was  directed 
to  collect  and  receive  the  rents  and 
profits  until  the  devisee  became  of 
age,  to  apply  the  net  income  to 
his  support  and  education,  and  in 
case  there  should  be  a  surplus  to 
add  the  same  to  other  moneys  in- 
vested for  him  under  other  pro- 
visions of  the  will,  and  on  his  ar- 
rival of  age  to  pay  him  the  whole 
^of  the  accumulated  sum.  Held, 
that  the  devisee  took  an  absolute 
fee.  (1  R.  S.  782,  733,  §  82,  et 
seq.)  Id. 

18.  The  will  of  S.  gave  to  each  of 
four  grandchildren  $10,000,  to  be 
set  apart  and  invested  by  the  ex- 
ecutors, and  paid,  with  the  accu- 
mulated interest,  to  the  benefici- 
ary on  arrival  of  age.  The  execu- 
tors were  two  sons  of  the  testator, 
each  having  two  children,  who 
were  the  beneficiaries  named* 
Upon  the  final  accounting  of  the 
executors  all  parties  interested 
were  duly  cited  and  appeared.  In 
the  accounts  rendered  was  a  state- 
ment to  the  effect  that  from  the 
assets  $40,000  had  been  set  apart 
and  invested  in  U.  S.  bonds,  oi 
which  $20,000  was  registered  in 
in  the  name  of  D.,  one  of  the  ex- 
ecutors, as  trustee  for  his  two 
children,  and  $20,000  in  the  name 
of  8.,  the  other  executor,  as  trua- 
tee  for  his  children.  The  decree 
of  the  surrogate  approved  of  the 
action  of  the  executors,  and  by  ita 
terms  discharged  them  **  from  all 
and  every  liability,  as  well  to  each 
other  as  to  others  as  executors." 
In  an  action  brought  by  one  of  the 
children  of  S.  against  him  and  D., 
to  compel  an  accounting  as  to  the 
trust  fund  to  which  she  was  en- 
titled, heldy  that  the  surrogate  had 
jurisdiction  to  determine  as  to  the 
distribution  of  the  estate  and  the 
disposition  of  the  trust  fund, and  he 
having  approved  of,  and  substan- 
tially directed  the  separation  of 
the  trust  funds,  the  executors  were 
discharged,  and  each  became  sep- 
arately and  onl;^  liable  as  trustee 
for  trust  funds  in  his  hands;  and 
so,  that  D.  was  not  liable  for  the 
waste  by  S.  of  the  fund  in  his 
hands  to  which  plaintiff  was  en- 
titled.    Clim  V.  Sherman.        601 

14.  The  will  of  S.  directed  his  exec- 
utors to  convert  into  money  all  of 
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his  estate,  and  to  dispose  of  the 
proceeds  as  thereinafter  directed; 
following  this  were  four  specific 
bequests,  and  then  the  will  di- 
rected the  executors  to  divide 
**  whatsoever  moneys  may  remain 
*  *  *  after  the  payment  of 
the  foregoing  bequests  between 
certain  beneficiaries  named.  Two 
of  the  specific  bequests  were  in- 
valid. In  an  action  for  the  con- 
struction of  the  will,  held,  that 
the  amount  of  the  void  bequests 
went  into  the  residuary  estate; 
and  so,  the  residuary  legatees 
were  entitled  to  the  same.  Carter 
T.  Bd.  Edn,  621 

WITNESSES. 

Upon  the  trial  of  an  indictment  for 
an  attempt  to  commit  the  crime 


of  extortion,  a  witness  called  for 
the  purpose  of  identifying  defend- 
ant as  the  individual  in  company 
with  the  prosecutrix  upon  an 
occasion  having  a  material  bear- 
ing on  the  case,  testified  that  he 
did  not  know  him,  but  would 
know  him  if  he  saw  him.  There- 
upon defendant,  by  direction  of 
the  court  and  against  the  objec- 
tion of  his  counsel,  was  compelled 
to  stand  up  and  was  then  iden- 
tified by  the  witness.  Held,  that 
the  direction  was  not  error;  that 
this  was  not  a  violation  of  the 
constitutional  provisions  protect- 
ing a  person  from  being  com- 
pelled in  a  criminal  case  to  be  a 
witness  against  himself.  (U.  S. 
Const,  art.  5,  amendment;  N.  Y. 
Const,  art.  1,  §  6.)  Feople  v. 
Qa/rdner,  lid 
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in  the  widow  and  children  with  a 
postponement  of  payment  as  to 
the  children  until  each  should 
reach  the  age  of  thirty  years, 
which  postponement  was  for  the 
benefit  of  the  children,  not  of  the 
estate;  and  so,  that  on  the  death  of 
E.  her  share  passed  immediately 
to  her  next  of  kin  and  to  the  lega- 
tee under  her  will;  that  while 
under  the  provision  of  the  Revised 
Statutes  (2  R.  8.  6o,  §  49,  as 
amended  by  chap.  22.  l^ws  of 
1869).  providing  that  where  a  tes- 
tator shall  leave  a  child  bom  after 
the  making  of  the  will  and  shall 
die  leaving  such  child  unprovided 
for,  the  child  shall  succeed  to  the 
same  portion  of  the  testator's  estate 
as  it  would  have  been  entitled  to 
had  the  parent  died  intestate,  such 
after-born  child  of  E.  was  entitled 
to  two-thirds  of  the  mother's  per- 
sonal estate,  yet  said  estate  was 
subject  to  administration,  and 
while  the  after-birth  rendered  her 
will  inoperative  as  to  that  portion 
of  the  estate,  in  other  respects  it 
^  remained  valid;  and  so,  that  letters 
testamentary  were  properly  issued 
to  the  husband,  and  as  executor 
he  had  the  right  to  administer,  and 
for  that  purpose  to  receive,  the 
fund  in  question.     In  re  Murphy. 

557 

7.  The  will  of  C.  directed  his  execu- 
tors to  divide  his  residuary  estate 
into  eight  equal  parts,  and  to  hold 
these  snares  in  trust  in  severalty, 
one  for  the  benefit  of  each  of  his 
eight  children  during  life,  the  trus 
tees  to  receive  the  rents  and  income 
and  pay  over  the  same  to  the  bene- 
ficiary.    By  a  codicil  the  original 
scheme  was  modified  so  far  as  it 
affected  the  pUintiff,   one  of  the 
testator's    children,   by    directing 
.  that  the  income  of  his  share,  or  so 
much    as    should    be    necessary, 
should  be  applied  to  the  education 
and  support  of  his  children  durin^^ 
his  life.     Pbiintiff  was  also  consti 
tuted  a  trustee  for  certain  pur 
poses  connected   with  his  share 
The  testator  recommended  thaUlr 
property  be  kept  together  as  lor > 
us  possible,  adding,  however,  th 
this  should  not  be  "  construed  m> 
direction  or  restriction."    Tlie  t< 
tator    died  in   1882;   in   1891    r 
executors  and  trustees  named 
the  will  executed  a  ten  years'  1« 
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1  the  moneys  paid  to  her  by  the 
xecutors,  or  as  to  who  might 
t>ecome  entitled  thereto  upon  her 
death.  Held,  that  the  statement 
was  nothing  more  than  an  ex- 
pression of  the  surrogate's  opinion; 
and  so,  it  was  not  conclusive 
upon  N.  Id, 

7.  The  will  of  O'D.,  in  his  lifetime 
a  citizen  of  Maryland,  after  a  gift 
to  four  trustees,  named  "  the  sur- 
vivor and  survivors,  *  *  * 
and  their  successors  in  the  trust." 
of  four-twentieths  of  his  residuary 
estate,  in  trust  to  pay  the  net 
income  to  his  daughter  E.  for  life, 
provided  that  after  her  death  the 
trust  fund  should  be  held  by  said 
trustees  and  their  successors  in 
further  trust  *'for  such  child  or 
children"  of  E.,  "or  his,  her  or 
their  descendant  or  descendants, 
and  in  such  proportions  and  for 
such  estate  and  estates  therein, 
either  in  fee  or  for  a  less  estate, 
and  with  such  limitations  and 
conditions  "  as  E.  might,  by  will, 
'*name,  limit  and  appoint."  In 
case  of  the  death  of  E.  without 
having  executed  this  power  of 
appointment,  and  leaving  **  living 
at  her  death  any  child  or  children, 
or  any  descendant  or  descendants 
of  any  child  or  children  of  hers 
who  *mav  have  died  in  her  life- 
time,"* then  it  was  directed  that 
the  trust  fund  should  be  divided 
between  them  in  the  manner 
specified.  E.  died,  leaving  two 
children,  a  son  and  a  daughter, 
and  leaving  a  will  and  a  codicil, 
by  the  terms  of  which  she  gave 
ail  the  estate  over  which  she  had 
a  power  of  appointment  to  three 
trustees  named  in  trust,  to  pay 
one-half  the  income  to  each  child 
during  life.  The  son  was  em- 
powered "as  to  his  share,"  and 
also  in  case  of  the  death  of  the 
daughter  "  without  leaving  a  child 
or  children  living  at  her  death." 
as  to  her  share  to  appoint  by  will 
the  remainder  to  such  "child, 
children,  descendant  and  descend- 
ants of  him,  and  in  such  propor- 
tions and  for  such  estate  "  as  he 
should  "name,  limit  and  appoint." 
In  default  of  such  an  appointment 
by  the  son,  E.  gave  his  half  and 
the  other  half,  in  case  of  the  death 
of  the  daughter  without  leaving 
a  child  or  descendant  living  at  her 
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judgment  and  referee's  deed,  the 
mortgagor  and  all  claiming  under 
any  conveyance  by  him  subse- 
quent to  the  mortgage  were 
estopped  from  asserting  title  to 
any  portion  of  the  premises,  and 
that,  therefore,  defendant  could 
convey  a  good  title  to  the  whole 
lot.     Bernstein  v.  NealU.  347 


WAIVER. 

The  taking  and  retaining  pas- 

sessian  of  demised  premises  by  the 
lessee  which  the  lessor  covenanted  to 
deliver  in  good  repair  is  not  a  waiver 
of  the  right  to  recover  damages  for 
breach  of  the  covenant. 

See  Th/ompson-Houston  E,  Co.  v. 
Durant  L.  I.  Co.  34 


WAPPINGERS  FALLS. 

The  board  of  trustees  of  the  village 
of  Wappingers  Falls,  acting  under 
the  authority  conferred  by  the 
general  act  for  the  incorporation 
of  villages  (§  17,  chap.  291,  Laws 

-  of  1870),  passed  a  resolution  that 
a  police  justice  should  be  elected 
at  the  next  village  election,  which 
was  to  be  held  the  third  Tuesday 
of  March,  1890,  and  every  four 
years  thereafter.  At  such  election 
a  police  justice  was  elected  for 
the  full  term  specified ;  he  quali- 
fied and  held  the  office  for  a  short 
time;  he  then  resigned,  and  the 
vacancy  remained  unfilled  for  the 
balance  of  the  term.  The  official 
ballot  for  the  annual  election  held 
the  third  Tuesday  of  March,  1894, 
did  not  contain  the  name  of  that 
office;  the  relator,  however,  re- 
ceived forty -four  votes  therefor, 
that  being  the  whole  number  of 
votes  cast  for  the  office.  Held^ 
that  a  writ  of  peremptory  man- 
damus was  properly  granted,  re- 
quiring the  board  of  trustees  to 
recognize  the  relator  as  a  police 
justice ;  but  that  said  board  could 
not  be  compelled  to  fix  the  salary 
of  the  office,  as  that  was  a  matter 
within  their  discretion.  Peojde  ex 
rel.  V.    Vil.  of  Wappingers  Falls. 

616 

WATERTOWN  (CITY  OF). 

1.  By  the  act  of  1891  (CTiap.  180, 
Laws  of  1891),  establishing  a 
board  of  public  works  in  the  city 


of  "Watertown,  all  the  powers  con- 
ferred upon  the  common  ooundl 
by  the  city  charter  (Chap.  714, 
liws  of  1869,  as  amended  by 
chap.  162,  Laws  of  1886),  in  rela- 
tion to  the  opening  of  new  streets, 
were  transferred  to  and  conferred 
upon  that  board.  In  re  Water- 
town.  440 

2.  Accordingly  held,  that  proceed- 
ings for  the  opening  of  a  new 
street  were  properly  instituted  by 
said  board  instead  of  bv  the  com- 
mon council  as  proviaed  by  the 
charter;  and  that  an  order  of 
court  confirming  the  report  of 
commissioners  appointed  in  such 
proceedings  was  as  prescribed  by 
the  charter  (§  7,  tit.  7)  final  and 
conclusive,  and  shut  out  all  objec- 
tions save  those  involving  the 
question  of  jurisdiction.  Jd, 

WILLS. 

1.  The  holographic  will  of  G.,  an 
illiterate  person,  contained  a  pro- 
vision by  which  he  gave  to  his 
wife  "a  fjree  and  uncontrollable 
use  and  occupancy"  of  certain 
houses  and  lots  as  long  as  she  con- 
tinued his  widow.  If  she  ceased 
to  be  such  by  death,  then  the 
premises  were  directed  to  be  sold 
and  the  proceeds  equally  divided 
amonff  the  testator's  four  children 
named  "or  their  heirs."  If  the 
widow  ceased  to  be  such  by  mar- 
riage then  the  premises  were  di- 
rected to  be  sold  and  one-half  the 
proceeds  to  be  hers,  "  tobe  used  for 
her  comfort  and  support  so  long 
as  she  shall  live,  and  then  it  shall 
revert  back  "  to  said  children,  the 
other  half  to  be  equally  divided 
among  them  **a8  aforesaid."  In 
an  action  for  partition  of  the 
premises  brought  after  the  death 
of  the  widow  it  appeared  that  the 
children  named  survived  the  tes- 
tator; two  of  them  died  before 
their  mother.  Eeid,  that  there 
was  no  equitable  conversion,  but 
the  fee  of  the  premises  vested 
upon  the  testator's  death  in  the 
four  children;  that  the  direction 
to  sell  and  divide  could  not  be  re- 
garded as  a  gift  to  take  effect  at 
the  death  of  the  widow  but  simply 
as  a  suggested  mode  of  division  in 
lieu  of  legal  proceedings.  Miller 
V.  Gilbert.  68 


INDEX. 


825 


2.  An  estate  granted  in  fee  or  abso- 
lutely by  a  will  may  not  be  cut 
down  or  limited  by  a  subsequent 
clause,  unless  the  language  is  so 
clear,  unmistakable  and  certain  as 
to  leave  no  doubt  that  such  was 
the  intention  of  the  testator. 
Waahban  v.  Cope,  287 

8.  A  surrogate  has  no  jurisdiction  to 
construe  the  provisions  of  a  will 
excepting  so  far  as  it  may  be  nec- 
essary in  order  that  he  may  prop- 
erly perform  some  other  duty  im- 
posea  upon  him  by  law.  Id. 

4.  Where  a  devise  or  bequest  over 
is  not  dependent  upon  the  death 
simply  of  the  original  beneficiary, 
but  upon  death  without  issue  or 
without  children,  the  death  re- 
ferred to,  in  the  absence  of  any- 
thing in  other  portions  of  the  will 
tending  to  show  a  contrary  intent, 
will  be  considered  as  a  death  in 
the  lifetime  of  the  testator.        Id. 

5.  The  will  of  "W.  gave  to  his  daugh- 
ter N.  a  legacy  of  $10,000,  also  a 
share  of  his  residuary  estate.  In 
a  separate  and  distinct  clause  the 
will  directed  that,  in  the  case  of 
the  death  of  N.  without  children, 
the  portion  given  to  her  should  be 

given  to  the  testator's  sons  or  their 
eirs.  N.  survived  the  testator 
and  the  executor  paid  over  to  her 
the  legacy  and  her  share  of  the 
residuary  estate  unqualifiedly,  she 
receiving  the  money  as  absolute 
owner.  In  an  action  brought  by 
heirs  of  the  testator's  sons  to  com- 
pel N.  to  give  security  for  the  ul- 
timate safety  and  forthcoming  of 
the  sums  so  paid  her,  lield,  that 
the  death  referred  to  was  a  death 
in  the  lifetime  of  the  testator,  and 
that  as  N.  survived  him  she  took 
absolutely.  Id. 

6.  The  decree,  of  the  surrogate  upon 
final  settlement  of  the  accounts  of 
the  executors  contained  a  state- 
ment that  the  contingency  of  the 
death  of  N.  without  children 
related  to  her  death  at  any  time 
after,  as  well  as  before,  the  death 
of  the  testator,  and  that  the  gifts 
to  her  were  for  life  only.  The 
surrogate  did  not  decide  any- 
thing in  regard  to  the  payments 
to  IT,  and  he  made  no  decree  for 
further  distribution  of  any  portion 
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of  the  moneys  paid  to  her  by  the 
executors,  or  as  to  who  mieht 
become  entitled  thereto  upon  her 
death.  Held,  that  the  statement 
was  nothinff  more  than  an  ex- 
pression of  th6  surrogate's  opinion; 
and  so,  it  was  not  conclusive 
upon  N.  Id. 

7.  The  will  of  O'D.,  in  his  lifetime 
a  citizen  of  Mar^'land,  after  a  gift 
to  four  trustees,  named  *'  the  sur- 
vivor and  survivors,  *  ♦  » 
and  their  successors  in  the  trust," 
of  four-twentieths  of  his  residuary 
estate,  in  trust  to  pay  the  net 
income  to  his  daughter  fe.  for  life, 
provided  that  after  her  death  the 
trust  fund  should  be  held  by  said 
trustees  and  their  successors  in 
further  trust  "for  such  child  or 
children"  of  E.,  "or  his,  her  or 
their  descendant  or  descendants, 
and  in  such  proportions  and  for 
such  estate  and  estates  therein, 
either  in  fee  or  for  a  less  estate, 
and  with  such  limitations  and 
conditions  "  as  E.  might,  by  will, 
"name,  limit  and  appoint."  In 
case  of  the  death  of  £.  without 
having  executed  this  power  of 
appointment,  and  leaving  "  living 
at  her  death  any  child  or  children, 
or  any  descendant  or  descendants 
of  any  child  or  children  of  hers 
who  may  have  died  in  her  life- 
time, "•then  it  was  directed  that 
the  trust  fund  should  be  divided 
between  them  in  the  manner 
specified.  E.  died,  leaving  two 
children,  a  son  and  a  daughter, 
and  leaving  a  will  and  a  codicil, 
by  the  terms  of  which  she  gave 
all  the  estate  over  which  she  had 
a  power  of  appointment  to  three 
trustees  named  in  trust,  to  pay 
one-half  the  income  to  each  child 
during  life.  The  son  was  em- 
powered "as  to  his  share,"  and 
also  in  case  of  the  death  of  the 
daughter  "  without  leaving  a  child 
or  cnildren  living  at  her  death." 
as  to  her  share  to  appoint  by  will 
the  remainder  to  such  "child, 
children,  descendant  and  descend- 
ants of  him,  and  in  such  propor- 
tions and  for  such  estate  "  as  he 
should  "name,  limit  and  appoint." 
In  default  of  such  an  appointment 
by  the  son,  E.  gave  his  half  and 
the  other  half,  in  case  of  the  death 
of  the  daughter  without  leaving 
a  child  or  descendant  living  at  her 
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death,  to  his  "children  and  de- 
scendants, per  stirpes,  who  are  liv- 
ing at  his  death."  The  son  of  E. 
died  without  having  executed  his 
power  of  appointment.  In  an 
action  for  the  construction  of  the 
will,  and  to  determine  as  to  the 
validity  of  the  appointment  by  E., 
held,  that,  conceding  the  words 
**  descendant  or  descendants,"  as 
used  in  the  clause  of  the  will  of 
O'D.  creating  the  power,  referred 
simply  to  the  issue  of  a  deceased 
person,'  and  so,  did  not  include 
the  children  of  E.'s  son  while  he 
was  living,  yet  that  the  appoint- 
ment made  by  her  was  strictly 
within  the  power ;  that  the  power 
was  not  limited  to  the  creation  of 
vested  estates.     Hillen  v.  Iselin. 

365 

8.  The  law  of  Maryland  allows  the 
'  suspension  of  the  power  of  aliena- 
tion of  an  estate  during  lives  in 
being  at  the  creation  of  the  estate, 
and  twenty -one  years  and  a  frac- 
tion beyond  in  case  of  minority. 
Held,  that,  testing  the  suspension 
in  this  case  hy  the  Maryland  rule, 
the  final  vestmg  of  the  estate  was 
not  unlawfully  postponed.        Id. 

9.  The  will  of  C.  gave  to  his  wife 
the  use  and  income  of  his  residu- 
ary estate  during  her  widowhood ; 
in  case  she  re-married  she  was 
given  the  use  of  a  house  and  lot 
specified  during  life  and  an  annu- 
ity of  fifty  dolkrs,  the  residue  of 
the  income  to  be  divided  between 
the  testator's  children  until  the 
youngest  arrived  of  age.  At  that 
time,  if  the  widow  had  re-married, 
all  of  the  estate,  except  said  house 
and  lot,  and  the  amount  set  apart 
to  raise  the  annuity,  the  will 
directed,  should  be  divided  be- 
tween the  children.  At  the  death 
of  the  widow,  it  was  directed  that 
the  house  and  lot  should  be  sold 
bv  the  executors  and  the  proceeds 
divided  among  the  testator's  **  de- 
scendants. "  The  testator  left  three 
children.  "W.,  one  of  them,  was 
one  of  the  executors.  The  widow 
re-married.  The  executors  ren- 
dered an  account.  The  decree, 
upon  settlement  thereof,  showed  a 
small  balance  in  their  liands,  which 
they  were  directed  to  and  did  dis- 
tribute. After  the  coming  of  age 
of  the  testator's  youngest  child. 


W.  purchased  of  the  other  two 
children,  and  they  conveyed  to 
him,  their  interest  in  the  testator's 
real  estate,  except  said  house  and 
lot.  It  was  agreed  betw^een  them 
that  the  sum  of  $1,000  should  re- 
main in  his  hands  to  be  invested 
for  the  purpose  of  paying  the  an- 
nuity, each  to  contribute  one-third 
thereof.  The  vendors*  portions 
were  deducted  from  the  purchase 
price  of  their  interests.  In  pro- 
ceedings for  an  accounting  by  W., 
commenx;ed  after  the  death  of  the 
widow,  he  was  sought  to  be 
charged  as  testamentary  trustee 
for  the  $1,000  and  Income  thereof. 
Held,  untenable;  that  no  trust  was 
created  by  the  will,  but  purely 
legal  estates  were  devised,  which 
vested  in  the  devisees  at  once  upon 
the  death  of  the  testator;  that  the 
fund  in  the  hands  of  W.  was  the 
property  of  the  three  children, 
held  and  managed  by  him  as 
agent,  and  formS  no  part  of  the 
testator's   estate.      In  re   GoUins, 

522 

10.  The  will  of  M.  contained  this 
clause,  **If,  after  all  the  legacies 
are  paid  in  full,  there  should  be 
any  thing  left  of  my  estate,  the 
same  to  be  divided  ana  paid  to  the 
Methodist  Episcopal  churches  in 
the  Ninth  ward  of  the  city  of 
New  York,  according  to  the  num- 
ber of  members,  to  buy  coal  for 
the  poor  of  said  churches."  In  an 
action  to  construe  said  provision, 
it  was  conceded  that  the  churches 
desiguate(i  were  duly  incorporated, 
with  power  to  take  by  bequest  for 
the  relief  of  the  poor.  Held,  that 
the  testator  contemplated  no 
trust,  but  simply  made  a  bequest 
to  the  churches,  and  that  the  same 
was  valid.     Bird  v.  Merklee.    544 

11.  The  will  of  8.  contained  a  clause 
by  the  terms  of  which  his  residu- 
ary estate,  which  consisted  of  per- 
sonal property,  was  given  to  his 
executors  **  upon  the  following 
trusts; "  then  there  followed  three 
subdivisions  creating  trusts  for 
certain  beneficiaries  named.  By 
a  fourth  subdivision  the  executors 
were  directed,  "after  providing 
for  the  above  bequests,"  to  divide 
the  residue  equally  between  the 
testator's  wife  and 'children,  ''the 
principal  of  each  child,  however. 
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mot  to  be  paid  until  they  respec- 
tiTely  arrive  at  the  age  of  thirty." 
E.,  one  of  the  children,  died,  leav- 
ing her  husband  and  one  child 
her  surviving,  and  leaving  a  will 
which  was  executed  before  the 
birth  of  the  child.  By  the  will 
she  gave  all  of  her  property  to  her 
hus&nd  and  appointed  lum  sole 
executor.  In  proceedings  insti- 
tuted by  the  husband  to  compel 
the  payment  to  him  of  the  legacy 
to  his  testatrix,  held,  that  no  trust 
was  created  as  to  the  residue 
specified  in  the  fourth  subdivision 
of  the  said  clause;  but  that  it 
Tested  in  the  widow  and  children 
with  a  postponement  of  payment 
as  to  the  children  until  each  should 
reach  the  age  of  thirty  years, 
which  postponement  was  for  the 
benefit  of  the  children,  not  of  the 
estate;  and  so,  that  on  the  death 
of  E.  her  share  pwissed  immediately 
to  her  next  of  kin  and  to  the  lega- 
tee under  her  will;  that  while 
under  the  provision  of  the  Revised 
Statutes  (2  R.  8.  65,  §  49,  as 
amended  by  chap.  32,  LawB  of 
1869),  providing  that  where  a  tes- 
tator shall  leave  a  child  bom  after 
the  making  of  the  will  and  shall 
die  leaving  such  child  unprovided 
for,  the  child  shall  succeed  to  the 
soAie  portion  of  the  testator's  estate 
as  it  would  have  been  entitled  to 
had  the  parent  died  intestate,  such 
after-bom  child  of  E.  was  entitled 
to  two-thirds  of  the  mother's  per- 
sonal estate,  yet  said  estate  was 
subject  to  administration,  and 
while  the  after-birth  rendered  her 
will  inoperative  as  to  that  portion 
of  the  estate,  in  other  respects 
It  remained  valid;  and  so,  that 
letters  testamentary  were  properly 
issued  to  the  husband,  and  as  ex- 
ecutor he  had  the  right  to  admin- 
ister, and  for  that  purpose  to  re- 
ceive, the  fund  in  question.  In  re 
Murphy,  557 

12.  While,  where  a  will  contains  an 
imperative  direction  to  the  execu- 
tors to  sell  the  real  estate  and 
divide  the  proceeds,  the  persons 
who  are  exclusively  entitled  to 
the  fund  arising  from  the  sale 
may,  if  they  so  elect  prior  to  a 
sale,  take  the  real  estiite  in  its  un- 
converted form,  there  must  be  a 
concurrence  of  all  the  beneficiaries 
in  the  elecrtion  in  order  to  take  the 


real  estate  out  of  the  operation  of 
the  power  of  sale.  McDonald  v. 
aHara,  566 

13.  The  will  of  J.  directed  hig 
executors  to  sell  his  residuary 
estate,  divide  the  same  into  seven 
equal  parts  and  pay  one  part  to 
each  of  the  testator's  six  sistera 
and  the  other  to  the  children  of  a 
deceased  brother.  The  testator 
died  seized  of  certain  real  estate 
which  the  sole  surviving  executor 
advertised  for  sale.  In  an  action 
brought  by  one  of  the  sisters  to 
restrain  the  sale,  it  appeared  that 
all  of  the  beneficiaries,  except  one 
of  the  sisters  and  one  of  the 
children  of  the  deceased  brother, 
who  was  a  minor,  joined  with 
plaintiff  in  the  request  not  to  sell, 
and  that  an  injunction  restraining 
the  sale  issue.  Held,  that  the 
direction  to  sell  contained  in  the 
will  was  imperative  and  operated 
to  convert  the  realty  into  person- 
alty; that,  assuming  the  request 
amounted  to  an  election  to  take 
the  land  as  such,  the  election  was 
incomplete  because  not  made  by 
all  of  the  beneficiaries;  and  so, 
that  an  application  to  continue  a 
temporary  injunction  was  prop- 
erly denied.  id, 

14.  The  will  of  C.  directed  his 
executors  to  divide  his  residuary 
estate  into  eight  equal  parts,  and . 
to  hold  these  shares  in  trust  in 
severalty,  one  for  the  benefit  of 
each  of  his  eight  children  during 
Hfe,  the  trustees  to  receive  the 
rents  and  income  and  pay  over 
the  same  to  the  beneficiary.  By 
a  codicil  the  original  scheme  waa 
modified  so  far  as  it  affected  the 
plaintiff,  one  of  the  testator^a 
children,  by  directing  that  the  in- 
come of  his  share,  or  so  much  aa 
should  be  necessary,  should  be 
applied  to  the  education  and  sup- 
port of  his  children  during  his 
life.  Plaintiff  was  also  consti- 
tuted a  trustee  for  certain  pur- 
poses connected  with  his  share. 
The  testator  recommended  that 
his  property  be  kept  together  aa 
long  as  possible,  adding,  however, 
that  this  should  not  be  **  constmed 
as  a  direction  or  restriction."  The 
testator  died  in  1882;  in  1891  the 
executors  and  trustees  named 
in  the  will  executed  a  ten  years' 
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lease  of  certain  real  estate,  part  of 
the  residuary  estate,  to  a  tenant 
who  had  beeb  a  lessee  of  the 
premises  since  1869.  At  the  time 
the  lease  was  executed  no  division 
had  been  made  into  shares  as 
directed  by  the  will.  In  an  action 
to  set  aside  the  lease  upon  the 
ground,  among  others,  that  plain- 
tiff had  not  joined  in  its  execution, 
?ieldy  untenable,  that  plaintiff  was 
not  such  a  trustee  of  the  corptu  of 
the  undivided  estate  as  rendered 
his  signature  to  the  lease  unneces- 
sary to  make  it  valid;  also,  that 
the  trustees  named  in  the  will  had, 
at  least  until  a  division  of  the 
estate  into  shares,  the  power  to 
lease,  and  any  lease  executed  in 
good  faith  was  valid  and  binding 
on  all  the  parties.     Gone  v.  Corse. 

569 

15.  The  absolute  ownership  and 
power  of  disposition  of  a  testator's 
real  estate  is  not  suspended  be- 
cause the  executor,  to  whom  the 
will  gives  an  imperative  power  of 
Bale,  may  require  a  period  of  time 
not  measured  by  lives  to  execute 
the  power  and  convert  the  real  es- 
tate into  personalty.  Such  a  sus- 
pension results  only  in  a  case 
where  there  are  no  persons  in  be- 
ing by  whom  an  absolute  estate  in 
possession  may  be  conveyed. 
VMgan  v.  Wada.  573 

16.  The  will  of  W.,  who  died  in 
1890,  directed  his  executor  to  sell 
certain  real  estate,  during  the 
spring  months  of  1891,  at  public 
auction  to  the  highest  bidder  and 
to  invest  the  proceeds  for  the  bene- 
fit of  certain  of  the  legatees  named 
in  the  will.  Upon  settlement  of 
the  accounts  of  the  executor  it 
was  claimed  that  said  provision 
violates  the  statute  against  per- 
petuities, as  by  fixing  a  time  of 
sale  it  suspended  the  power  of 
alienation  for  a  period  not  meas- 
ured by  lives.  Held,  untenable; 
that  the  direction  as  to  time  was 
advisory,  intended  to  facilitate 
the  sale,  not  to  restrain  or  limit 
the  power  of  absolute  disposition. 

Id, 

17.  Another  clause  of  the  will  de- 
vised certain  other  real  estate  to  a 
son  of  the  testator  for  life,  with 
power  to  devise,  but  not  to  con- 


vey. The  executor  was  directed 
to  collect  and  receive  the  rents  and 
profits  until  the  devisee  became  of 
age,  to  apply  the  net  income  to 
his  support  and  education,  and  in 
case  there  should  be  a  surplus  to 
add  the  same  to  other  moneys  in- 
vested for  him  under  other  pro- 
visions of  the  will,  and  on  his  ar- 
rival of  age  to  pay  him  the  whole 
^of  the  accumulated  sum.  Hdd^ 
that  the  devisee  took  an  absolute 
fee.  (1  R.  S.  732,  783,  §  82,  a 
seq.)  Id. 

18.  The  will  of  8.  gave  to  each  of 
four  grandchildren  $10,000,  to  be 
set  apart  and  invested  by  the  ex- 
ecutors, and  paid,  with  the  accu- 
mulated interest,  to  the  benefici- 
ary on  arrival  of  age.  The  execu- 
tors were  two  sons  of  the  testator, 
each  having  two  children,  who 
were  the  beneficiaries  named. 
Upon  the  final  accounting  of  the 
executors  all  parties  interested 
were  duly  cited  and  appeared.  In 
the  accounts  rendered  was  a  state- 
ment to  the  effect  that  from  the 
assets  $40,000  had  been  set  apart 
and  invested  in  U.  S.  bonds,  oi 
which  $20,000  was  registered  in 
in  the  name  of  D.,  one  of  the  ex- 
ecutors, as  trustee  for  his  two 
children,  and  $20,000  in  the  name 
of  8.,  the  other  executor,  as  trus- 
tee for  his  children.  The  decree 
of  the  surrogate  approved  of  the 
action  of  the  executors,  and  by  its 
terms  discharged  them  '*from  all 
and  every  liability,  as  well  to  each 
other  as  to  others  as  executors." 
In  an  action  brought  by  one  of  the 
children  of  8.  against  him  and  D., 
to  compel  an  accounting  as  to  the 
trust  fund  to  which  she  was  en- 
titled, Tield,  that  the  surrogate  had 
jurisdiction  to  determine  as  to  the 
distribution  of  the  estate  and  the 
disposition  of  the  trust  fund,  and  he 
having  approved  of,  and  substan- 
tially directed  the  separation  of 
the  trust  funds,  the  executors  were 
discharged,  and  each  became  sep- 
arately and  only  liable  as  trustee 
for  trust  funds  in  his  hands;  and 
so,  that  D.  was  not  liable  for  the 
waste  by  8.  of  the  fund  in  bis 
hands  to  which  plaintiff  was  en- 
titled.    CUtie  V.  Shennan,        601 

14.  The  will  of  8.  directed  his  exec- 
utors to  convert  into  money  all  of 
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his  estate,  and  to  dispose  of  the 
proceeds  as  thereinafter  directed; 
Tollowing  this  were  four  specific 
bequests,  and  then  the  will  di- 
rected the  executors  to  divide 
*•  whatsoever  moneys  may  remain 
*  *  *  after  the  pavment  of 
the  foregoing  bequests  between 
certain  benenciaries  named.  Two 
of  the  specific  bequests  were  in- 
valid. In  an  action  for  the  con- 
struction of  the  will,  held,  that 
the  amount  of  the  void  bequests 
went  into  the  residuary  estate; 
and  so,  the  residuary  legatees 
were  entitled  to  the  same.  Uarter 
v.  Bd,  Edn.  621 

WITNESSES. 

Upon  the  trial  of  an  indictment  for 
an  attempt  to  commit  the  crime 


of  extortion,  a  witness  called  for 
the  purpose  of  identifying  defend- 
ant as  the  individual  in  company 
with  the  prosecutrix  upon  an 
occasion  having  a  material  bear- 
ing on  the  case,  testified  that  he 
did  not  know  him,  but  would 
know  him  if  he  saw  him.  There- 
upon defendant,  by  direction  of 
the  court  and  against  the  objec- 
tion of  his  counsel,  was  compelled 
to  stand  up  and  was  then  iden- 
tified by  the  witness.  Heldy  that 
the  direction  was  not  error;  that 
this  was  not  a  violation  of  the 
constitutional  provisions  protect- 
ing a  person  from  being  com- 
pelled in  a  criminal  case  to  be  a 
witness  against  himself.  (U.  S. 
Const,  art.  6,  amendment;  N.  Y, 
Const,  art.  1,  §  6.)  People  v. 
Gardner,  lid 


«28 


INDEX. 


lease  of  certain  real  estate,  part  of 
the  residuary  estate,  to  a  tenant 
who  had  beeb  a  lessee  of  the 
premises  since  1869.  At  the  time 
the  leasee  was  executed  no  division 
had  been  made  into  shares  as 
directed  by  the  will.  In  an  action 
to  set  aside  the  lease  upon  the 
ground,  among  others,  that  plain- 
tiff had  not  joined  in  its  execution, 
Tieldt  untenable,  that  plaintiff  was 
not  such  a  trustee  of  the  corpus  of 
the  undivided  estate  as  rendered 
his  signature  to  the  lease  unneces- 
sary to  make  it  valid;  also,  that 
the  trustees  named  in  the  will  had, 
at  least  until  a  division  of  the 
estate  into  shares,  the  power  to 
lease,  and  any  lease  executed  in 
good  faith  was  valid  and  binding 
on  all  the  parties.     Corse  v.  Corse. 

569 

15.  The  absolute  ownership  and 
power  of  disposition  of  a  testator's 
real  estate  is  not  suspended  be- 
cause the  executor,  to  whom  the 
will  gives  an  imperative  power  of 
sale,  may  reauire  a  period  of  time 
not  measurea  by  lives  to  execute 
the  power  and  convert  the  real  es- 
tate into  personalty.  Such  a  sus- 
pension results  only  in  a  case 
where  there  are  no  persons  in  be- 
ing by  whom  an  absolute  estate  in 

S)ssession    may    be     conveyed. 
eegany.  Wade.  573 

16.  The  will  of  W.,  who  died  in 
1890,  directed  his  executor  to  sell 
certain  real  estate,  during  the 
spring  months  of  1891,  at  public 
auction  to  the  highest  bidder  and 
to  invest  the  proceeds  for  the  bene- 
fit of  certain  of  the  legatees  named 
in  the  will.  Upon  settlement  of 
the  accounts  of  the  executor  it 
was  claimed  that  said  provision 
violates  the  statute  against  per- 
petuities, as  by  fixing  a  time  of 
sale  it  suspended  the  power  of 
alienation  for  a  period  not  meas- 
ured by  lives.  Held,  untenable; 
that  the  direction  as  to  time  was 
advisory,  intended  to  facilitate 
the  sale,  not  to  restrain  or  limit 
the  power  of  absolute  disposition. 

Id. 

17.  Another  clause  of  the  will  de- 
vised certain  other  real  estate  to  a 
son  of  the  testator  for  life,  with 
power  to  devise,  but  not  to  con- 


vey. The  executor  was  directed 
to  collect  and  receive  the  rents  and 
profits  until  the  devisee  became  of 
age,  to  apply  the  net  income  to 
his  support  and  education,  and  in 
case  there  should  be  a  surplus  to 
add  the  same  to  other  moneys  in- 
vested for  him  under  other  pro- 
visions of  the  will,  and  on  his  ar- 
rival of  age  to  pay  him  the  whole 
^of  the  accumulated  sum.  Held, 
that  the  devisee  took  an  absolute 
fee.  (1  R.  S.  782,  788,  %  m,  et 
seq.)  Id. 

18.  The  will  of  S.  gave  to  each  of 
four  grandchildren  $10,000,  to  be 
set  apart  and  invested  by  the  ex- 
ecutors, and  paid,  with  the  accu- 
mulated interest,  to  the  benefici- 
ary on  arrival  of  age.  The  execu- 
tors were  two  sons  of  the  testator, 
each  having  two  children,  who 
were  the  beneficiaries  named. 
Upon  the  final  accounting  of  the 
executors  all  parties  interested 
were  duly  cited  and  appeared.  In 
the  accounts  rendered  was  a  state- 
ment to  the  effect  that  from  the 
assets  $40,000  had  been  set  apart 
and  invested  in  U.  S.  bonds,  of 
which  $20,000  was  registered  in 
in  the  name  of  D.,  one  of  the  ex- 
ecutors, as  trustee  for  his  two 
children,  and  $20,000  in  the  name 
of  8.,  the  other  executor,  as  trus- 
tee for  his  children.  The  decree 
of  the  surrogate  approved  of  the 
action  of  the  executors,  and  by  its 
terms  discharged  them  "from  all 
and  every  liability,  as  well  to  each 
other  as  to  others  as  executors." 
In  an  action  brought  b^  one  of  the 
children  of  S.  against  him  and  D., 
to  compel  an  accounting  as  to  the 
trust  fund  to  which  she  was  en- 
titled, Tieldy  that  the  surrogate  had 
jurisdiction  to  determine  as  to  the 
distribution  of  the  estate  and  the 
disposition  of  the  trust  fund,andhe 
having  approved  of,  and  substan- 
tially directed  the  separation  of 
the  trust  funds,  the  executors  were 
discharged,  and  each  became  sep- 
arately and  only  liable  as  trustee 
for  trust  funds  in  his  hands;  and 
so,  that  D.  was  not  liable  for  the 
waste  by  S.  of  the  fund  in  his 
hands  to  which  plaintiff  was  en- 
titled.    Cline  V.  Sherman.        601 

14.  The  will  of  S.  directed  his  exec- 
utors to  convert  into  money  all  of 
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his  estate,  and  to  dispose  of  the 
proceeds  as  thereinafter  directed; 
tollowing  this  were  four  specific 
bequests,  and  then  the  will  di- 
rected the  executors  to  divide 
•*  whatsoever  moneys  may  remain 
*  *  *  after  the  payment  of 
the  foregoin  e  bequests  between 
certain  benenciaries  named.  Two 
of  the  specific  bequests  were  in- 
valid. In  an  action  for  the  con- 
struction of  the  will,  held,  that 
the  amount  of  the  void  bequests 
went  into  the  residuary  estate; 
and  so,  the  residuary  legatees 
were  entitled  to  the  same.  Carter 
v.  Bd.  Edn,  621 

WITNESSES. 

Upon  the  trial  of  an  indictment  for 
an  attempt  to  commit  the  crime 


of  extortion,  a  witness  called  for 
the  purpose  of  identifying  defend- 
ant as  the  individual  in  company 
with  the  prosecutrix  upon  an 
occasion  having  a  material  bear- 
ing on  the  case,  testified  that  he 
did  not  know  him,  but  would 
know^  him  if  he  saw  him.  There- 
upon defendant,  by  direction  of 
the  court  and  against  the  objec- 
tion of  his  counsel,  was  compelled 
to  stand  up  and  was  then  iden- 
tified by  the  witness.  Held,  that 
the  direction  was  not  error;  that 
this  was  not  a  violation  of  the 
constitutional  provisions  protect- 
ing a  person  from  being  com- 
pelled in  a  criminal  case  to  be  a 
witness  against  himself.  (U.  S. 
Const,  art.  5,  amendment;  N.  Y. 
Const,  art.  1,  §  6.)  PeopU  v. 
Gardner.  lift 
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lease  of  certain  real  estate,  part  of 
the  residuary  estate,  to  a  tenant 
who  had  beeb  a  lessee  of  the 
premises  since  1869.  At  the  time 
the  lea^  was  executed  no  division 
had  been  made  into  shares  as 
directed  by  the  will.  In  an  action 
to  set  aside  the  lease  upon  the 
ground,  among  others,  that  plain- 
tiff had  not  joined  in  its  execution, 
?ieldf  untenable,  that  plaintiff  was 
not  such  a  trustee  of  the  corpus  of 
the  undivided  estate  as  rendered 
his  signature  to  the  lease  unneces- 
sary to  make  it  valid;  also,  that 
the  trustees  named  in  the  will  had, 
at  least  until  a  division  of  the 
estate  into  shares,  the  power  to 
lease,  and  any  lease  executed  in 
good  faith  was  valid  and  binding 
on  all  the  parties.     Chrae  v.  Corse. 

569 

16.  The  absolute  ownership  and 
power  of  disposition  of  a  testator's 
real  estate  is  not  suspended  be- 
cause the  executor,  to  whom  the 
will  gives  an  imperative  power  of 
sale,  may  require  a  period  of  time 
not  measured  by  lives  to  execute 
the  power  and  convert  the  real  es- 
tate into  personalty.  Such  a  sus- 
pension results  only  in  a  case 
where  there  are  no  persons  in  be- 
ing by  whom  an  absolute  estate  in 
Soss^sion  may  be  conveyed. 
)segan  v.  Wade.  573 

16.  The  will  of  W.,  who  died  in 
1890,  directed  his  executor  to  sell 
certain  real  estate,  during  the 
spring  months  of  1891,  at  public 
auction  to  the  highest  bidder  and 
to  invest  the  proceeds  for  the  bene- 
fit of  certain  of  the  legatees  named 
in  the  will.  Upon  settlement  of 
the  accounts  of  the  executor  it 
was  claimed  that  said  provision 
violates  the  statute  against  per- 
petuities, as  by  fixing  a  time  of 
sale  it  suspended  the  power  of 
alienation  for  a  period  not  meas- 
ured by  lives.  Heldt  untenable; 
that  the  direction  as  to  time  was 
advisory,  intended  to  facilitate 
the  sale,  not  to  restrain  or  limit 
the  power  of  absolute  disposition. 

Id. 

17.  Another  clause  of  the  will  de- 
vised certain  other  real  estate  to  a 
son  of  the  testator  for  life,  with 
power  to  devise,  but  not  to  con- 


vey. The  executor  was  directed 
to  collect  and  receive  the  rents  and 
profits  until  the  devisee  became  of 
age,  to  apply  the  net  income  to 
his  support  and  education,  and  in 
case  there  should  be  a  surplus  to 
add  the  same  to  other  moneys  in- 
vested for  him  under  other  pro- 
visions of  the  will,  and  on  his  ar- 
rival of  age  to  pay  him  the  whole 
^of  the  accumulated  sum.  Ifekt, 
that  the  devisee  took  an  absolute 
fee.  (1  R.  S.  782,  788,  §  82,  «^ 
seq.)  Id. 

18.  The  will  of  S.  gave  to  each  of 
four  grandchildren  $10,000,  to  be 
set  apart  and  invested  by  the  ex- 
ecutors, and  paid,  with  the  accu- 
mulated interest,  to  the  benefici- 
ary on  arrival  of  age.  The  execu- 
tors were  two  sons  of  the  testator, 
each  having  two  children,  who 
were  the  beneficiaries  named. 
Upon  the  final  accounting  of  tbe 
executors  all  parties  interested 
were  duly  cited  and  appeared.  In 
the  accounts  rendered  was  a  state- 
ment to  the  effect  that  from  the 
assets  $40,000  had  been  set  apart 
and  invested  in  U.  8.  bonds,  oi 
which  $20,000  was  registered  in 
in  the  name  of  D.,  one  of  the  ex- 
ecutors, as  trustee  for  his  two 
children,  and  $20,000  in  the  name 
of  8.,  the  other  executor,  as  trus- 
tee for  his  children.  The  decree 
of  the  surrogate  approved  of  the 
action  of  the  executors,  and  by  Its 
terms  discharged  them  "  from  all 
and  every  liability,  as  well  to  each 
other  as  to  others  as  executors." 
In  an  action  brought  h^  one  of  the 
children  of  8.  against  him  and  D., 
to  compel  an  accounting  as  to  the 
trust  fund  to  which  she  was  en- 
titled, ?ieldy  that  the  surrogate  had 
jurisdiction  to  determine  as  to  the 
distribution  of  the  estate  and  the 
disposition  of  the  trust  fund, and  he 
having  approved  of,  and  substan- 
tially directed  the  separation  of 
the  trust  funds,  the  executors  were 
discharged,  and  each  became  sep- 
arately and  only  liable  as  trustee 
for  trust  funds  in  his  hands;  and 
so,  that  D.  was  not  liable  for  the 
waste  by  8.  of  the  fund  in  his 
hands  to  which  plaintiff  was  en- 
titled.    Cline  V.  Sherman.        601 

14.  The  will  of  8.  directed  his  exec- 
utors to  convert  into  money  all  of 
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his  estate,  and  to  dispose  of  the 
proceeds  as  thereinafter  directed; 
tollowing  this  were  four  specific 
bequests,  and  then  the  will  di- 
rected the  executors  to  divide 
**  whatsoever  moneys  may  remain 
*  •  *  after  the  payment  of 
the  foregoing  bequests  between 
certain  benenciaries  named.  Two 
of  the  specific  bequests  were  in- 
valid. In  an  action  for  the  con- 
struction of  the  will,  htld^  that 
the  amount  of  the  void  bequests 
went  into  the  residuary  estate; 
and  so,  the  residuary  legatees 
were  entitled  to  the  same.  Uarter 
V.  Bd.  JSdn.  621 

WITNESSES. 

Upon  the  trial  of  an  indictment  for 
an  attempt  to  commit  the  crime 


of  extortion,  a  witness  called  for 
the  purpose  of  identifying  defend- 
ant as  the  individual  in  company 
with  the  prosecutrix  upon  an 
occasion  having  a  material  bear- 
ing on  the  case,  testified  that  he 
did  not  know  him,  but  would 
know  him  if  he  saw  him.  There- 
upon defendant,  by  direction  of 
the  court  and  against  the  objec- 
tion of  his  counsel,  was  compelled 
to  stand  up  and  was  then  iden- 
tified by  the  witness.  Hel^,  that 
the  direction  was  not  error;  that 
this  was  not  a  violation  of  the 
constitutional  provisions  protect- 
ing a  person  from  being  com- 
pelled in  a  criminal  case  to  be  a 
witness  against  himself.  (TJ.  8. 
Const,  art.  5,  amendment;  N.  Y. 
Const,  art.  1,  §  6.)  Feople  v. 
Ga/rdner,  lift 
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